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pends upon matters that have been adjudged : a matter 
is properly ſaid to be adjudged when there can be no 
appeal ; and in all nations it obtains the name of truth, When 


TT H E welfare of the community in a great meaſure de- 


I had ſpent much time and pains in conſidering how I might _ 
do moſt ſervice to all who ſtudy the laws of England; I could 


think of nothing more uſeful than to collect all the ſcattered re- 
ſolutions which had been made on the moſt mature deliberation, 
and with conſummate judgment, by all the judges of England, 


or, which is equal, by the greater part of them ; and to publiſh. 


them, ſo collected, in one middling volume, That moſt cele- 


brated judge Lord LZ:tleton compiled his book, which will grow 


venerable more and more through numberleſs generations, filled 


with reſolutions of this ſort; and to the great benefit of the 


publick, as well as to the praiſe and honour of the laws, the 
learned from his time to ours have conſtantly adhered to theſe 


_ reſolutions, and not departed from them in the leaſt ; except in 


a few inſtances which have been altered in parliament, as it was 
thought the exigencies of the times required. The renowned and 
laudable Spartan commonwealth flouriſhed both at home and 
abroad for ſeven hundred years and upwards, having all that 


while inviolably preſerved their antient laws and cuſtoms. What 
_ elſe means that clauſe in the King's commiſſion, by which he 


commands the judges to adminiſter full and ſpeedy juſtice to his 


people, according to the laws and cuſtoms of England, but that 


variety of judgments, and novelty of opinions (thoſe two plagues 


of a commonwealth) ſhould be diligently and attentively avoided 
and guarded againſt : and that the laws ſhould be ſettled, fixed, 


and as few in number, as the great variety of human affairs will 


poſſibly admit of ? and indeed nothing is more productive of 


good government. Lord Coke and Lord Hobart have furniſhed 


turprizing light to the profeſſors of the law. They were two men 
of great authority and dignity ; men who to the moſt accurate 
eloquence joined a ſuperlative knowledge of the laws ; being alſo 


judges of conſummate integrity. The monuments of their great 


abilities and deligence will flouriſh as long as our moſt Juſt and 
3 holy 
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holy laws, and the ſpendor, majeſty and name of the kingdom 
of England ſhall endure. I knew, marked, obſerved and revered 
that noble pair for many years. Lord Hobart was adorned with 
the brighteſt endowments ; his eloquence was excellent ; his fa- 
mily honourable ; and his underderitanding piercing ; in him the 
ſweeteſt affability was united with the moſt venerable gravity ; 
and he always had equity before his eyes : which is a moſt valu- 
able quality in a judge, becauſe the law very often is laid down 
in general terms ; for it is infinite, and it is impotiible for it to 
take in thoſe things which are yet to come, and which may 


poſſibly happen. The praiſe which I have here given Lord 


Hobart is a juſt tribute to his merit. | 


Lord Czke had alſo ſome gre at virtues ; he was a judge of un- 
alterable integrity ; power could not break him, nor favour bend 
him ; he enjoyed the fmiles and frowns of the court by turns ; 
and poſſeſſed an immenſe fortune which he had honeſtly ac- 
quired: this only was objected to him as a fault, that he was 


thought to go too great lengths with a republican party : he 


died in a very advanced age, and in the higheſt eſtimation, Aſter 
his death, in times turbulent and calamitous to Bri#azn, ſome of 
his books were publiſhed, in which there are a few paſſages 
which ought to be expunged, by which. he ſeems to. bridle the 
ſovereign, and give the reins to the people : which few paſſages 

(if they are his) that great man, remarkable for his piety, emi- 
nent for his learning, and a moſt obedient ſubject to Kings, did 
not inſert with 11] an deſign ; and doubtleſs, were he to riſe from 
the dead, he would take care to expunge them. Sir Anthony 


Fitzherbert, Sir William Stamford, Lord Broke, Lord Dyer, Sir 


George Croke, and Mr. Edmond Plowden (all remarkably great 
men) have illuſtrated our law by their learned writings. | hey, 
who would effectually read our laws, muſt again and again turn 
over whatever is to be found concerning them, whether in 
printed books, or among our written records : but before they 
beſtow their pains upon the more antient writings (becauſe many 


| things in them are grown obſolete, and gone into diſuſe, and 


many other points are diſtracted by variety of opinions) it is of 
importance to gentlemen, that as ſoon as they have acquired the 
rudiments of the law, they ſhould diligently colle& and imprint 


' on their minds the ſolemn judgments and reſolutions of the judges, 


that they may raiſe their ſuperſtruEtures of knowledge upon well- 
laid foundations ; that they may not be forced to learn what they 
muſt unlearn again. Such a courſe of reading will be like a 
touchſtone, which diſtinguiſhes good money from counterfeit : 
and will make the reader happy in the knowledge of truth, fo 
that he will not be liable to be impoſed on by falſe opinions. 
For this purpoſe I have written animadverſions upon Perk:nſon, 


Saint-Germain, Broke, The Old Tenures, Fitzherbert's Natura Bre- 


VUum, 


| 
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vinm, and The Old Natura Brevium, and upon the book wrote by 
Sir Henry Finch, who was lately the King's ſerjeant at law, and 
upon the Law Lexicon or Vocabulary and Dyer : for theſe are the 
books which the ſtudents of the Jaw generally read in the firſt 
place after L!7tlefon, I have allo compiled a book of reports in 
ſeveral diviſions, after the example of thoſe famous men, Fitz- 
herbert and Lord Broke, and have brought them down to our 
times; and have made obſervations upon all the year-books of 
our laws, and upon the rules of law: fo that the ſtudious rea- 
der by their afſiſtance may ſafely ſteer through the ſtraits of the 
law without any danger of ſtrikin; upon the rocks of error. 
Amidſt the ſound of drums and trumpets, ſurrounded with an 
odious multitude of Barbarians, broken with old age and con- 
finement in priſons, where my fellow ſubjects grown wild with 
rage detained me for fifteen years together, I beſtowed many 
watchful kours upon this performance, 


 Davip JENKINS. 


a Fudements 


». Wea wr eee to Cen Co We rg 
n = 
"% , py 


—_—— ——  —— — — 00 WonmP*, 


re ee ee eta ——_—_—_———— . — 
. _ $I, % Wn SI roy 


£8 of 


> 9%» + 96 ofggele — 296: AHI: '* A ERIE rt > oy 


Judgments of the Sapes of the Law again Innovations: 


11 F. 3. Fitz, Formedon 32. We muſt maintain the antient 
Cuſtoms. 


10-E.-3. Execution, Fits. 47. We neither will, nor can change 
the antient Law. 

18 E. 2. Paſche, PFlaiptiff 4. We will not change the antient 
Law. 29E. 4. 35. The Law 1s Ulage. 

45 E. q. Fitz. Age, 118. Let us follow the dos of our 

Forefathers. 47 E. 3. 17. 

11 H. 4. go. We muit judge as the antient Sages have done, 
50 E, 2.18. 

12 H. 4. 12. We ought not to difallow that which the ge 
before us have allowed. 

38 17.6.8. 3 E. 4. 5. The uſual Form of Pleading is not to 
be changed. Is E. 4.24. 43-25:0: 14-26. 9. 8c | 

4 F. 19.It is not honourable to vary in "Judgments 5 E. 4.109. 

21 1. 3. 44. The Mayor of Exetecr's Caſe in Debt againtt Tay- 
/er. A Judgment affirmed in a Writ of Error eft flabile & per - 
\fumm. = 
f 123 i. 7. 23. A Counſellor is not to be heard who ſpeaks againſt 
Precedents. : -19;# 7. 13. 11 Hb, 7.1. 21 H.7. 19-14 H. 
0. 7.27. 14 H: 7.11. Let-us look tnto-:our * Precedents, and 
they will make an End of the Matter. : 

34 44. 6. 4. Our Law is founded upon the Law of God, 

Keyleway 191, The Law of God, and the Law of the Land 


_ are all one. 


ro: BE. 4:4: he Common Law has been from the Creation 
of the Word; ; for it is Common Reaſon. 27 E. 3. cap. 1. The 
Common Law at all Times was uſed. 8 E, 4. 13 

42 F. 3.7. We will not judge according to the Law at one. 
Day, and otherwiſe at another Day. 

3 H. 6.41. If we judge againſt former Judgments, it is a. 
bad Example to the Barriſters and Students of Law : they will 
not have any Faith in, or eve any Credit to their Books. This 
7s ſaid by Sir Jobn Priſct Chief Jaltice, 

* io 7 36: The Law is the I'referver of the Commonwealth. 
Ab Aſſuetis non fit inurta. 
Nil temere nwuandum, 
Fiut guod prius fiert conſuevit.. 

Nevatio non tam utilitate fredeſt, quam novitate perturbat. 

17 Ja”. 1. Creke, 1. Part, 527. Caſes oiten acjudged ought 
to reſt in Peace. | 
360. 13 7Jac. 1. Precedents are founded upon great Reaſon, 


are to be oblerved. 


Coke. Mifers fervitus oft ub! jus eft vagum. 
21 .6.: There were ſeven Judges of the Cs Pleas, Pri = 


et, Ficitberps, « Arderne, Portngtin, fciugh, Danvers, Aſheton ; as 


anpears by a Fine of this Year, which [ have by me. 
14 H. 6. 7. Apprentices at Law attended at the Common 


* Fr, perivice, or Pleas. Prentice is fo called a * peritid. 


trom app. endre, 
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ABUSES 


OF IHE 


"B+ OMMON Recoverics, 2. The Tofling 
about of Poſſeilions by Eye&iome firmea. 


> © 5 m_ Zo The Taking away Wager of Law upon 
Contracts. 4. The bad Expoſition of the Statute of 
32 HA. 8. of Jeotails. 5. Actions on the Caſe for a 


Commoner. 6. Actions on the Caſe for Words, 


7. The Exceſs of Furi/difto:: in Chancery, in examin- 
ing Judgments at Common Law, and examining Suits 
pending at Common Law. That Court ought to do 


nothing elſe but compel the Execution of Trufts, and 
moderate the Rigo:r of Forteitures : The Common 


Law ought to try Fraud. 8. Statutes of Jeofails and 
Amendments ought to be taken largely ; and after 


Verdict, all Miſtakes and Teofails, as well in Subſtance ; 


as in Form, ozght not to be regarded ; but Judgments 
ought to be given according to the Verdits. g. The 
Judges of the Law expound Statutes by Equity ; 4 
fortiori they ought ſo to do, where Equity appears 
clearly to them, upon Contracts, Obligations, Mort- 
gages, and all Stipulations : And by this Method, the 
Subjects will not be tired with Expences, & Tu//ztia 
plena & celeris dabitur. A good Emperor commanded 


his 
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_ only on the very Subſtance of the Matter contro- 
'verted. The Science of the Law may be preſerved 


from Barbariſms and Impertinencies by Exceptions 
before Verdict. 10, The King's Patents are conftrued 
too {ubtilly. 


Theſe Abuſes can only be hed by Parliament ; 
Proſpiciendo non reſpiciendo. They have ſtruck their 
Roots deep, and concern Multitudes of the King's 
Subjects. 
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N aſfliſe of darrein [or laſt] preſentment doth not lie 19H. 3. | 
de Prabendis or Ecclefiis Prebenaatis; ita proviſum efl + non Cc Pre. 
coram Rege, Archiefuſcopis, Epiſcopis, Comitibus & Ba-F.N. 8. ;2. 
ronous.. 
Parlament. 
Prerogative, 
Piety of the Law, 
Darrein [or lait] Preſentment. 
Obſervations. Acts of pailiament have been penned in ditterent 
ſtiles, and I do not find this word parliament before q E. 1. That | 
King uicd the French language in the ſtatute called 7. 1. The , x. ;.ch.rc. apar- 
{tatutes of Mert9n and Mauibridgre which were made in the time of liamenc {hall be held 
H. :. have not the word parliament; nor have many other ſtatutes, 94 2" 
nor any mention of the Commons : and yet the Commons were Lit. ch. Burgage. 
_ aſſembled, 2s appears by the grant of a fifteenth, 9 H. 3. ſtatute 
of :9giia 4rty in fine, Ring BE. 1.4 man of great magnanimity, 
power and wiſtoin, and our FJu/t!nian, uſed to ſpeak French ; 
from his time, as it ſeems to me, this word * par/ament began. +geeCo. 4Tnft. ch. 1, 
Parhament, v/s. the aſſembly of the Lords and Commons by Reliquiz Spelmania- 
the King's command; it was called 1M: he! Gemout in the time of "* 07. partinmants, 
. the Saxcns; but at that time this word par/iament was not uicd for 
that aſtembly. 
Cam, Britonma 169. Formerly the King called to parlia- 
ment only ſuch of the Peers as he pleaſed. p 
A quare impeiit and writ of right of advowſon lie of a prevend, 
#. N. B. 32. Mag. chart. c. 13. reſtrains the affiſe of dorrein [or Dyer CR 6 
lat] preſentment to the court of Common Pleas. Hf. 2. ch. Dyer 76. 
39. 14. 3.c6. 10. gave the trial by Nj prius, and the power rr Rem "0 
_ of judgment there in the country by juſtices of NN!/7 prius in fentment. 
quare impedit and darrein preſentment, 19 H. g. in an aflize ? Salk. 454- 
of darrien preſentment, it was not thought convenient as to pre- 3g © 7 4 prer- 
bends which regularly belong to the King and the Biſhop. The , P 
King only in this caſe reſtrains himſelf with regard to religion. = * , £40 
 ITtis true that nullum tempus occurit Regt : fo neither ſhall the RINg tain a _ Pore 
be reſtrained by any place, or any private cuſtom by which he in the King's Bench 
| has any prejudice; but the King may reſtrain himſelf. Judgments 2 htanding = 
given againſt the King are given with the * clauſe, /alvo ſemper jure cita non jequantur cu- 
Domin Regis, fi alias inde loqut voluerit, either expretied or implied, 7797 m/ram: Mag- 
The King can't maintain an afliſe, or ejeetione firm of land, for The Kles mavikala: 
no body can ouſt him ; but he may be put to a guare imped:t, for tain an affiſe of dar- 


he may be out of poſſeſſion of a church to which he has right. 72 preſentment, F. 
R ada | ©. -N. B. 31. for the 
The reafon of the principal caſe may be, that the afliſe of darrein preſentation only is 


| to be recovered. Un- 
de:itand that the King may maintain this writ of any other church, Zut not of a prebend, 


pre- 
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* 6 Co, 48. b. &c. 


ſentment. vee 
Hob. 238. 
Hetl. 160. 
2 Inlt. 359. 
x Jones 48. 
Carter 34, 35» 
Pt Cr. Jac. 673. 


s 
| 
[? | cerning darrein pre- 
{ 
x 


+ 2 Inſt. 37, 38. 


7 F.N,B. 144. 


6 ow 
_—_—— 
tage, Op ne Ac re ns ; 2 
» . ; s 4", . is 


q F.N.B. LED 


Boſwe!l's caſe has 
much learning con- 


— 
>—— \ 


reſentment requires by the words of the writ, v2. ef interim ec- 


_ clefiam illam videant, that the jurors ſhall view the church : ca- 


thedral churches (as thoſe are where Prebends are) are of great 


reverence, and of much greater than other churches ; there are 


prayers twice every day, with hymns and inſtruments of muſick: 
the view of the jurors of them required by the writ of darrein 
preſentment is a kind of profanation. 
Summa ratio eft que pro religione facit. 
The judgment in darrein preſentment is that querens recuperet 


preſentationem ſuam ; the like in guare impeait, 5 H. 7. 16. 


* The ſtat. of Ye. 2. ch. 30. 14 E. 3. ch. 16. altered Magna 
charta ch. 13. in this point for the affiſe of darrein preſentment. 
The afliſe of darrein preſentment may be determined in the coun- 
try by theſe ſtat. of Ye. 2. and 14 £. 3. and altho' theſe are only 
affirmative ſtatutes, yet they being contrary to the ſaid ſtatute of 
Magna charta, abrogate it. An affile of darrein preſentment 
brought in the Common Pleas, and a guare 7mpedit may be tried 
by N:/ prius in the country, as 1s aforeſaid ; but as to the original 
[writs] they ought to be ſued out of the Chancery returnable in 
the Common Pleas, + the count, plea, and ifſue ſhall be in 
the Common Pleas, and the judgments given upon them in the 


country ought to be certified into the Common Pleas. 


2d Part of the Inſtitutes I 11. it ſeems to Lord Coke, that the 
King ſhall have only a year and a day in the lands of felons con- 


| demned, where the lands are held of other Lords, becauſe Magna 


charta, ch. 12. doth not mention waſte : and therefore Lord Coke 
concludes, becauſe waſte is added by the ſtat. de prer. Regts, ch. 


16. and becauſe that Magna charta is confirmed by 42 E.z. ch. 1. 


afterwards, that the King at this day ſhall not have waſte. The 
Jaw has been miſtaken in this point ; for the ads of parliament 


_ which intervene between the 9 H. 3. and the 42 £. 3. are 


not repealed though they vary from Magna charta : but the 
true ſenſe of 42 E. 34. is that Magna charta ſhall ſtand in 


all points not altered by intervening acts of parliament, 


Magna charta as to this alteration is made void, and a con- 
firmation of a void thing is a nullity. The ſtatute of Praro- 
gativa Regis, ch. 16. and Glanw! who wrote in the time of FH. 
2. and Broafton, & 25 B. 3. c<. 2. Þ F. N. B. give waſte 
to the King with the year and the day, and Magna charta has no 
negative words, that the King ſhall not have waſte; and the 
common law before the 17 E. 2, was, that the King ſhould have 
waſte in ſuch cafe, Stamford prer. 48. And Magna charta in this 
1s only an affirmance of the common law. If the conſtruction _ 
be as Lord Coke has made it of the 42 E. 3. then the faid ſtatute 
of 42 E. 3. ſhall take away the force of J//2. 2. and of the 14 
E. 3. as to the trial of darrein preſentment in the country by N:/; 
{rius, for the 42 FE. 3. was made after J}/2. 2. and the 14 E. 3. 
An afſiſe of darrein preſentment doth not lie between parceners 
when one of them uſurps in the turn of the other, becauſe of the 
privity which is between them, and the words of the writ are 


_ againſt him that deforces the advowſon. 20 E. 4. 15 E. 4g. Fits. 


darrem preſentment, But one parcener may have a || quare impedit 
againſt another when his turn is diſturbed by the other parcener. 


1 hey ought all to join when a ſtranger preſents, for he claims the 
whole advowſon againſt them both. 


2 An 


Firſt Century. 
An huſband ſeized of an advowlſon in the right of his wite, the co, x, oy. a. 
- church voids, the * huſband may maintain a quare ?mped:? without * F. N.B. 33. M. 
his wife; for the preſentation which is to be recovered is onlya,p yp .,o 
+ chattel, and the words of the quare impedit are to his purpole, Dy. 28 3. pl. 23. 
for he is hindered to preſent. Ad eccleſiam que vacat & ad * ſuam Crs P5230: 
 ſpeFlat donotionem. And he ſhall have an affize of darrein preſent- 3" 
ment without joining his wife; for the preſentation only 1s re- 
covered in an afliſe of darrein preſentment, as in a guare 1mped:t. 
This writ is called an aflize of laſt preſentment ; for it is brought 
where the laſt preſentment was by the plaintiff, or his anceſtor, 
or in his right, and becauſe of this laſt ſeifin the writ has this 
name. In a guare impedit a preſentation by the leffor, donor or 
leflee, is ſufficient. A leflee for years may have an afliſe of dar- 
rein preſentment. 5 H. 7. 16. where he has preſented bcfore 1a 5 Ce. 57. &. 
his own right. | Es 


CASY: It 


A N Engliſh woman, refiding in France at the time of war be- 4 H. 3. Dower, Pitz. 


tween the two nations, ſhall not have her dower in England 579 


R . : | Staimf, prer, ch, 12, 
of her Engh:/b huſband's land until the Þ countries are common, [+ Terre ſort com- 


that is, until there be peace between them ; for ſhe is under the munes. #r.] 
power of the king of France; and if ſhe ſhould have her dower 
while ſhe reſides there, it would tend to weaken the King of 
England. After Peace between them, ſhe ſhall have her dower. 
Se; Salus Popult ſuprema lex eff, _ Per Confilium. | 

$ A French woman born who marries an Eng/;/þ Man ſhall not Denizen & Alien, 
have dower, nor the wife of an Eng/z/þ Ambaſſador if ſhe be not 3 H. : $5: in the 
Engliſh, || nor is her iffue born there by him inheritable : "Tis wad —ob 3-72 
otherwiſe if he have ifſue born there of an Eng//b wife. In the chaſed land and war- 
book called Treaſure Francois, p. 312. in the title de Droit de Au- "03 Jewels, he is | 


CL X 4 Fs: .  *.,,, Converted to Chrt- 
bien it appears, that if an Engliſh Man in ”rance marries an Engliſh gianity, ſhe is not 


woman, and has iſſue born there, this iſſue is alien : But in our converted ; ſhe ſhall 
law 'tis otherwiſe of a French huſband and French wife, their iflue _—OOs -+-r"gj 
born in England is not an alien. If a father, an alien, be made Rot. i. 

a denizen, and purchaſe land and die, his ſon born in England $ * Init. 31. b. 


be 6 : b , 4g A ©.-0q 
before the denization ſhall ** not have this land by diſcent, al- Rage 2 ach 


_ though he may purchaſe lands : For the diſcendible blood begins tural-born ſubjeQts, 
by the denization, which blood the ſon born before it, has not. *229gÞ born out of 


4 b j RS a; the King's allegiance 
An alien marries an inheritix in England, and has iſſue there by qa a Aer ig 


her, this iſſue ſhall inherit her land, for he claims only as heir to Sky born ſubje&ts. 
the mother : Duplicatus ſanguis, 7. e. both on the part of the fa- 25 12 Anne ch. 5. 


| : : and by 5 G. 1. ch. 
ther and of the mother 1s not neceſſary. ++ An attainted Per- 27. Artificers going 


fon marries an heireſs, and has iflue by her, that ifſue ſhall inhe- abroad, &c. to be 


it ; | qa deemed aliens, 
rit, for the marriage was lawful, and he claims only from the mo- a Pun 


; ** 11 & 12 Gul. 3. 
ther. The ſtatute 25 E. 3. ch. 1. de natis ultra mare was made ch. 6. make all na- 


nine years after FE. 3. had ſubdued certain parts of Fronce ; many **-born{ubjesin- 


; | heritable, though of 
Engliſh then dwelt in thoſe parts, this ſtatute was partly ++ tem- alien mapalloe.” 


porary, for it required a continuance of the allegiance of the huſ- TY 2.Co. 41 Aa. b. 
band and wite; that the wife went over ſea with the conſent of ,p5 220: 


. ; k 1 Inſt, 12. a, mentions 
her huſband ; that the iſſue ſhould be born during the continuance that the old law was 


of their allegiance; which points have relation to the time. And 9berwiſe. 


: IR FI9S . 91d, TO 
the books of the law which found an opinion upon this ſtatute, G7; 1. OE? 


miſtake the law; for the being born beyond ſea under the alle- tt Ouraathormeans, 


T | , : e - it regarded theconti- 
glance of another king, $$ or in Scotland betore the tume of K. ee Ms 


: ; Fames, at a certain Tire, as 
in .- inſtances he puts ; Not that the ſtatute was to be in force but a certain time. $$ 7 Rep. 1. 2 Vent. 6, See 
4 s.2.Ch, 24, | | 
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Firſt Century. 


*ames, is the touchſtone to try whether alien or not. See a full 
diſcourſe of this matter in my repertory, title Alzen and Denizen. 

6 C. 1, Cro. \6oz, A merchant trading in a foreign country marries an alien there, 
March 91. || and has iffue by her born there; this iſſue ſhall be heir to his fa 

ther, although his mother was not an Engh/hb woman. Otherwiſe 
of an ambatiador ; for the buſineſs of a merchant requires a long 
abode abroad, if he will not truſt his whole fortune to factors ; 


, op Hove in the jt is not ſo of an * ambaſſador, it is not his profeſſion. 
margin, 


* Page 4. #SCASE AUT. 
21 H. 3. HERE a writ of cofinage was brought ; upon debate 
Fitz, Colinage 13, inter Magnates Regmn, that fuch writ was not uſed before ; 
Peers, Farliament, 

It was, notwithſtanding, awarded to be uſed where the writs of 
Mor faanceftor, Ayel or Bejayel iailed. 
+ by award of the council. 


ay © Theſe ſtatutes and books condemn the modern uſe of * habeas 
W.1 ch.15. Corpus in cafes of commitment by the king or his council. 


Stamf. 77.the kiog! $ 
council. 24 E. 3.42. | 
25 Al. pl. 51. Brat. 107, 1 E. 3.7. 19 A. pl. 4. 20 E. 3. Conuſance 46, Þ See the 31 C. 2. ch. 2 


Lex drficere non debet 11 Jujcatia exhibenda. 


{CASE IV. 
HE wife of a man who is baniſhed ſhall have dower in his 


Weyland life-time, if ſhe has not a jointure : If ſhe has a jointure, 
1 Ioft. 133. a. ſhe ſhall enjoy it in the life-time of her huſband. Baniſhment 
Laude'scaſe. 10.3. is by abjuration, or by parliament. Where the huſband is a pro- 
ER 4 Cs feſſed in a religious order, his wite ſhall not have dower in his 
Perkin life-time, for ſuch protection Þ cannot be without the conſent of 


'The caſe of Juſtice 


Perkins 5. 307. 
Auguttine 21. Book the wife. 

HApud Romanos 8 genera panarum a l. gibus Her unt conflituta. 1. 
Damnmnum. 2. Vincula. J. Ferbera. 4. Talios. 5. "Tenominia | 
6. Exilium. 7. Mors. 8 Servitus, . ut hoc patiatur auiſaue aucd | 


Fett, 


] 1 Int. 132. b, 


CASEY. 

_y HE wiſe of 4. receives 10/. to the uſe of A. and this 
EE - comes to the & uſe of her huſband in a convenient or ne- 
21 H. 7. 40. ceftary way ; altho' the huſband did not command 1t, nor con- 
b 6, Ku ſent afterwards, he is liable to this debt, and the count ſhall be 


Fitz. Debt 168, 


13 H. 4 of a receipt by the hands of the huſband : Such manner of count 
Firs 679. will ſerve in debt in this caſe. The reaſon 1 is, the wife's contract 
Dyer 234. 


Fon 2 Feme, 18 void; and it ought not to be alledged in the count, but the 
F.N.B. 118. f.- count ought to be as above. 
$ Fr. Proft. | Nemo debet locupletart ex alterius incommodo, 


See 1 Lev. 4. where 
the huſband bound for By the juſtices of beth benches. 


her neceſlaries, 
See 1 Vent. 42. where he fcrbad to give her credit. 


C'A-S EB VE 


"©.-08 # 

Fitz. Dower 143. Grants rent to B. and his heirs out of certain land, provi- 
pig Os * ded that the rent ſhall ceaſe during the nonage of the heir of 
26.22 © B. B. marries and dies, his heir within age : Ilis wife ſhall re- 


Mich. 86. COVET 
Fitz. Avowry 51. 


f Firſt Century. 


—_—  — —— 


cover dower againſt the tenant of the land, but execution fhall be row Title _ 30. 
ſtayed till the heirs come to full age. _ Dower, jolymens; ” 
_ ECOL dy Reſolved in parhament, lates, oy 

A grantee of a rent in fee takes wife, the grantee releaſes to the 22E. 3. 
terr-tenant and dies ; his wife ought to bring her writ againſt the on wi My 
terr-tenant, for * he is to pay the rent, and there is no other againſt $4, 9. 
whom the writ of dower may be brought. So in the caſe of the re- * Page 5. 
leaſe of the meſne, or forejudger of the meſne by the terr-tenant; 
where dower is brought by the wife of the meſne, it ought to be 
againſt the terr-tenant: but where a grantee of a rent 1n tee dics, 
and his wife is dowable, ſhe ought to bring her writ of dower 
againſt the heir of the grantee, and not againſt the tenant of the 
land ; for he [the grantee] is the true tenant of the rent ; 1n the 
other caſes the rent 1s extinct; in this laſt caſe 1t 1s not. * 

A grantee of a rent in fee or in tail takes a wife, and dies with- OR 150. 
out an heir, his wife ſhall be endowed: but not ſo where the rent ,, x; .' Re 
ariſes upon a reſervation to the donor and his heirs, upon a gift Caſe 51. | 
in tail, and the donee dies without iſſue ; for, this 1s a collateral 
| limitation. So of a grant of rent or land to one and his heirs, 
till the building of St. Pazl's ſhall be finithed ; if this contin- 
gency happens, dower ſhall ceaſe: as in the other caſe, where 
after dower the donee dies without itſue, where the rent 1s rc- 
ſerved upon the ſaid gift in tail. 

A grantee of a rent in fee can't make a grant, to ceaſe during 8 H. 7. . 
the minority of the heir ; for he can't reſerve to himlelf a parti- | 
_ cular eſtate. A thing zz eſſe can't be granted, to ceale for a cer- 
tain time as Jong as this efſence remains ; but the rent in the prin- 
cipal cafe is newly created, and ſuch a thing may ceaſe it- the 
grant be made accordingly. | 

Cujus ft dare, ejus eſt diſponere. 

In fietrone juris ſubſjtit equitas, Dower of a rent is demanded. 
againſt the tenant of the land who has not the rent, yet in fiction 
ot law he is tenant in law to avoid miſchief and delay ; and al- 
though the tenant of the land has not the reat, yet he has the 


land out of which the rent iſſues, and the tenant of the land 
pays 1t. 


CASE VH. 


N afliſe was brought of the barony of Gower in ower in Wales 18 E. 2. 
| 1 againlt the tenant in pofleſſion of this Lordſhip, and the PO: Afliſe 382. 
writ was directed to the Sheriff of Glouceſter ; the plaintiff reco- Exilium Ro OS: 
vers ; error 1s brought, and many errors aſſigned. | I Marie, Cap. 15, 
1. That the King's writ doth not run in the parts of ales. ;7 $96; 
Non allocatur; for this is a lordſhip marcher, and no recovery for 


it can be but in the King's court. 

2. An atfiſe ought to be brought in the proper county. Non Magnacharta, c. 12. 
atlcatur ; for Gower then was a lordſhip marcher, and not with- Gales 
in any county. Magna charta, ch. 12. which ordains the affife 
to be brought in the proper county, is to be underſtood where 
there 1s a county where the difſeifin is. Glamorgan was a county in 
the time of BE. 1. Gower was annexed to this county, 27 H. 8. 


c2. 26. being before that time a lordſhip marcher, and out 6f 
every county. 


Aſiiſe, error, 


C 3. That 


Firſt Century. 


in ;j 


$©C0:-113.Þ., 
1 Salk. 398. 


* Page 0. 


Carthew 124. 


T. Fr. fa commer, 


parler & inoater.) 


- 1H; 4: 160. 
16 Atl. pl. J- 
(3 -\7. pl. 2. 


$ Co.65. b 66 a. 


' Y) 

Cr. 433; 

p v4 = 7 + 
Jadges, verdict, 

CLEPIRENT, 


an P 
p of: ES OW 


:9 Co. 117; ab. 


1s ſo reputed, and ſuch is the uſage. 


—— 


3. That the Sheriff of Glouceſter can't execute the writ. Non 
a/l;catur ; for by the common law the Sheriff of the next county 
tothe territory, which is not a county, may ſerve the writ there, 


Lox « fice nm det to prevent the fatlure of juſtice, Although the lords marchers 
frcre 1899:R4%% ve a Chancery and jura Regalia, this is as to their tenants and vil- 


leins; they can't compel themfelves by their own writs to do 
right in this court to another perſon, who complains that both 


the barony and the court belongs to the defendant in afliſe. 


4. Gower 1s neither a vill nor an hamlet, and an aſſiſe ought to 
be brought in ſome vill or hamlet. Non alkcatur ; this excep- 
tion holds place * where there is a county and vill, not in the caſe 
of this great ſeignory, which then neither was a county, nor in 
any. And this can't be aftigned for error after judgment ; for it 
only makes the writ abatable, and does not z2 fa#o abate the 
writ as death doth. LE 

This judgment was afirmed in error. Nzefe, That at this 
time Gl ucrfter was the next county to Waties for Monmouth then, 
and till the 27 . 5. c. 26. was part of J/al's: but now Mon- 


0uth being part of the counties of England, the next county to 


South Wel 5 where Gower 18, in law, 1s Hereford; for the vicinage 


nor Monmouth are in udigment of law the next county to Wates. 
In this c:!e 11 tne printed books, for [2 commons] read [2 
commotsj w11:cl: were as hundreds or rapes there, within certain 
precin-'s where the inhabitants met [to * commune, talk, and dij- 
pute] together for their common affairs. OOTY S 
An atiile at this day doth not le of any land or lordſhip mar- 
cher in Wates, 1n any county out of Hal-s; for they ar. all annexd 


to the counties ther:, and ail juſtice 7s e{tabliſhed there according 


to the common law. And every part of as 1s within ſome 
county there, UVZ. one of the twelve counties there. 


C-A'SE VIE. 


- Has a danghter his heir apparent, this daughter has a ſon, 
' {Te the ins in her Errors Nite one ben 2 Sg 
ſhe dies in her Sather's life-time, then 4. 1s killed ; this fon 


ſhall have an appeal of the deatn of his grandfather ; for by the 


» . . . 1- % ." . . 
death of his mother in his grand-father's lite-time the fon 1s the 


Immediate ner to him. By all the Serjeants in England. 


CA S:&- EX: 


EN an aff of ocvet difeidn: the die was Cod ond do” 


mages taxed by the recognitors; the difleifor after this ver- 
dict, and before judgment, cut down tiniber to the value of 10/. 
the recognitors may be reaſlembled to encreaſe the damages. By 
all the ſages of the law. I underſtand this caſe to have been be- 
fore the recognitors were diſcharged by the court, and the verdict 
entered. 
 Patiria labori'us & expenſis non debet fatigari, 234 H. 6. 47. in 
an ajtile for land, the plaintiff recovers damages till the time of the 
verdict ; z2 en @f/;e tor rent, till the time of the judgment. Pz/- 


Fld's cale. 10 Co. 115. in treſpaſs or ejectment till the writ pur- 


chaſed. The reaſon of the diverlity is; an aftiſe complains of a 
Wrong WRICH continues ; and the other z7/u;:c's of a wrong done 
2 | beiore 


And now neither Ghuc:fter 


_ Firſt Century. 


before the plaint, and not of a wrong which continues - for in an 

aftiſe of rent it appears by the plaint to the Judges how much y 
is arrear at the time of the judgment; in an afije of land it Fe Hoof 
appears to the jurors only. ER 

An enqueſt diſcharged after verdict given and entered, or 2 Var. 
diſcharged before verdict, ſhall not be charged again. In the EE IR Org 57. 
principal caſe, if the verdi& had been entred, and judgment 3 Co. 6;. b. 66. a, 
given, eftrepment would lie. A PenNs 98 
* In realaCtions, as affiſe for land where damages are recover- pg, nuulch og, © 

able, as appears by the principal caſe, damages til! the verdict * Page 7. 
recoverable; and for rent, as is ſaid before, till the judgment. Pilfold's cale, 10 Co. 
Tn perſonal aftions, for the wrong done before the action brought. 75 117: ©: 
The reaſon is, damages are the principal in perſonal actions ; . Wo. 
and the plaintiff has poſſeſſion, and knows his damage, and the 1 Co. 5. b. 7. a. 
damage 1s the cauſe of his ſuit. In waſte the plaintiff may eaſily ag deve dos 

ſee it, and fix of the jurors ought to view it before the waſte be | pur. 155. © 
found: in real actions the principal 1s the freehold, which wh ed 118, 349. 
is deforced from him, and he cannot know his damages, but &,*$57, .... 
the jurors have the view of the land, and may + take knowledge 1 Roll. Rep. 30,31. 
of it ; and for rent the Judges may diſcern, by computation of Cr. *. 850- 

the time, how much rent is incurred upon conſideration of the Vo OG, 
writ, and count and deed, as aforeſaid; and therefore in this + Cogrefer, fr. 
caſe he ſhall have judgment of the rent incurr'd after verdict 


_ till the judgment. 


ROE 


DF AEITS, 
_ : Dis © 
PER I, ee re ORNg 


Qu 


 Sententia non fertur de non Itquiats. 


CASE 
F TPON a commiffion of oyer and terminer againit Hugh S095. 295g Conti. 
&_4 de Chreſſey, he appeared upon the proceſs; the plaintiff , pg, , Tem. Mich. 


counted againſt him, and the defendant brought tne King's wo 29. 
Fe - G : 3 > Fel 
writ to the juſtices, that Chr-fry the defendant was to go along 5% _ be 
_ with the King to the Marches of Scotlard, to aid the King 11 Sxcramentum Jufti- | 
his war, and the Kino commands the juitices to continue the hos Stat, 18, 
plea till his [the K7zng's] return. Notwithſtanding this writ the (677 5. 126:4 
judges proceeded againit Chreſſey, and gave judgment again{t 
. s . . | | 3 « . | |; « . : ”- . M 
bum ; this judgment was atiirmed In error : for the Ring TC- where the Kizg's 
quires that which cannot be, he requires the continuance of the command to the 
plea till the King's return, which 1s uncertain when it ſhall be; Fun o6erugha 
; . . : . o na. io 
and every continuance is to a certain day. Os be obey's.. | 
Lex a rege non eft violanda. 
Nems tenetur ad imprfſibile. 


CASE XL 


N afliſe is brought againſt 4. the King's farmer for divert- 18. 3. 7. AidleRoy, 
ing a water-courſe ; the tenant pleads that this water runs $*8* 77<n/#io, 
to certain mills belonging to the King, by this 1i ed di GT Hn? 
&ing, by this fuppoled diverſion, aid. A ranger and 
and prays that non procedatur rege imconſulto , yet an afliſe was a privy may pray, 
taken for the wrong ſuppoſed in the defendant, and although GAL afro; ae 
the afiiſe found this current as above, yet the plaintiff had where the King is to 
Judgment. The King and his council for this miſbehaviour [mzi/- ſuſtain any loſs. 
fait] grievouſly puniſhed theſe juſtices: for, where the King 
may have evident damage, no proceeding ought to be rege in- 
Conſulto. 


It 


tems. cater es Ya . 44 mis T 


* Page 8. right. 
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It belongs to the office of a Judge to preſerve the King's 


_—_— 


*CASE_ XII. 


2 E. 3. 20» : 
Tryal, Jurors, Trail- 
Baſton, Eyre. 


baſton, both parties being in court, where the land is de- 

manded, a bill 1s put in by the plaintiff, the defendant ſhall 

Ge anſwer without proceſs, and a jury ae circumptantibus ſhall try the 

5% _ # vn cauſe. The freeholders are warned to appear at theſe courts, 

þt contumax. and proclamation 1s made in the county for them all to appear ; 
the plaintiff had judgment. 

Affirmed in error, as to this point. But reverſed, becauſe 

that where the defendant por? Je ſuper patriam, the plaintiff did 

not reply /imihiter. No tales de circumſtantibus was grantable upon 

Nif Prius before the ſtatute of-35 H. 8. ch. 6. The trial at bar 

in the courts of Weſtmn//'er, is by jurors returned upon the 


venire facias, habeas corpora, or diſtringas, and no tales de cir- 


cumſiantibus is awarded” there: in the firit caſe,' no venire facias 
is awarded at all. In Wales and the counties palatine, the 
Judges there proceed de hora in boram, de die in diem; and 
fifteen days beiore the general ſeffions, proclamation is made at 
the principal borough of the county, to ſummon the county, 
and fo zt 7s done at the eyre. 


CASE .XHL 


qE.43. 


A Tenant by Kaight's ſervice grants a rent-charge, and dies 
Fitz. AMl. 176. | y. FHIG S rent charg , and dies, 


charge. By all the council: nor at this day ſhall he avoid a 
| leaſe for years; or for life. But if the eldeſt fon of a tenant 
* Krigh's ſervice a- by Knight's ſervice be * bound an apprentice, and the father 


 boliſl'd by 12 C. 2. dies, his heir being within age, the Lord ſhall have him from 


vo ns - his maſter to inſtruct him in teats of arms, And this 1s for the 


Bro, Cates 264, good of the publick. 


Nemo ex alterius incommodo debet lecuplctari, 


CASE: XIV. 
F.N.B. 142, DTS UF K; Kio] : . : | - 
2 E. 3. Hil c. $6; , King has right to a manor in the ifle of Garnſcy, 
Ie; # which 4. holds; a commiſſion 1flues out of the Chancery 
ao ys com- to enquire of this : if it be ſo found, the King ſhall be put in 
E _ poſiefſion of it without an original writ. ; | 
TJudgment affirmed in error, 


* Page 9. *C A-SE- XV. 
bg eas WN dower the tenant pleads jointenancy by fine with B. 
br. 44. per parlia- who 1s not party to the writ ; the demandant avers, that after 


ment. Maintenance the fine her huſband was ſeifed in fee of this land, and there- 


de br. pl. r. pl. 5s. | ; 
Pond. Obuk. bv.” ” of enfeoffed the tenant alone, and ſo he was fole tenant ; ifſue 


Preſurptio juris was taken upon this, and found for the demandant : the de- 
TITOY favours mandant had judgment by advice of parliament. This is 1n 
fayour of dower, otherwiſe in ether precipes, if there be not a 
conteſlion and avoidance of the joint ſerfin, and an averment 
of 


EFORE juſtices In Eyre, and before juſtices of Traz- 


his heir bezng within age : the guardian ſhall not avoid this 
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of ſole ſeifin on the day of the purchaſe of the writ. 43 //. 
pl. 6. 14 H. 6. 8. 25. 17 B. 2. pl. 1. & 13. The flatute 
de conjunftim feeffatis aids jointenancy by deed, but not by tine z. 
but 7he law 7s as above. 


| 


CASE: AVE 


& Commiſſion of oyer and terminer ought not to iſ!1e but horas Ail. pl Bo 
enormous crimes. A ſuperſedeas iſſues to thete commilſſio- ,;q%.. over and 
ners to ſurceaſe their preceedings, they ſurceaſe; a procedends terminer. | 
comes to them afterwards without a new commiſſion ; theſe 
commiſſioners may well proceed upon it. 'The King may diſ- 
charge or annul this commiſſion : he cannot delay, ditcharge, or 
ſtay the proceedings of juſtice between the ſubjeQts by any man- 
date under the great or * privy ſeal, the commiſſion or patent * Pe. ir, 
of the juſtices being in force : but he may in his own caſe, fo 
underſtand this cale. 
* By alll the Juſtices. 
Rex quod e&ft injujlum facere non foteft. 


CASE XVII 


N affignment of rent out of land, of which a woman is , ag. pt. ,s. 
dowable (where her huſband was tenant to the King, and Fitz. Dower, 78. 

died, his heir being in ward) made in the Chancery, or by an Pet WY 
eſcheator by virtue of a warrant made to him for this end, 18 397. Dower. 
' good + without deed. By all the fages of the law. So where Ong - -- 
! - « &:+ : 4» 
the heir, or the feoffee of the huſband, afligns rent to the wife g,, He or A 
for her dower out of the land of which ſhe is dowable. But and perjuries. 
'tis otherwiſe of a dijicitor, abator or intruder : ſuch afiignment Co. Lit. 35. a. 
by them is not good againſt the tenant who has right. - 

$ The aflignment of dower at this day, in the caſe of the y 2 paragraph 
King's ward, 1s in the court of wards. Fa. Rp Rog 


| | _ Tormer egition was: 
printed, viz. 1661. Wardhip and the court being aboliſh'd. 12 C, 2, c. 24 


* CA SE "XVII, '*- Page: 10. 


N abbot alien, who has his monaſtery beyond ſea, is ſaed 13 E. 3. 

in debt upon a deed obligatory, under the common ſeal NT O08 19- by 
of the abbot and convent, and this deed bears date in England ; and all the judes. 
this deed 1s awarded not good ; for it 1s not to be tuppoled that ao DI. 
they all went out of their monaſtery over the ſeas, and came 5,4. 16we 
into England, or that their common ſeal was in Fygland. I Hivernia. 
take it .that this abbot alien came into England, and was ſued <2: 
in England, and had not a cell here. In the caſe, 2 Af. pl. a3. 
the abbot there had a cell in Erg/and, and it may well ſtand, that 
ſuch abbot and convent came into England. This cell in our 
books 1s called a commandry, and an abbot with his monk 
ſometimes retired there; and their deed might be good, being 


made out of their monaſtery, by reaſon of this cell. 

An abbot of England, upon a deed made under the common obſer. 
ſeal of the abbot and convent, bearing date out of their mo- 9 E' 4- 4*- 
aſtery, 1s bound by ſuch deed. Senarus Romanus, quando Pom- ,* 5 $ p - 
perus cum pluribus de ſenatu deſeruerunt Romam & transfretarunt in 27 AM. pl. 43. . 


Graciam, Romanus ſenatus fuit in Gracia. Marc. Cicero in Phi- 


lippicis. 
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48 Zc.3. 2 


+ 6 Co. 46. b. &c. 


1 Bult. 136. 


'-Hob. 170. 
7 H. 4. 49: 


136.2: 


438K 3. 


Fitz. Daitardy, 25, 
19. 


t9 H. 6. 17 


7 8 0. 
Fitz. Enqueſt, 43; 
;Hob..319,.-3 20. 

Sir William Elves 
hs cale. 
ib. 198. Brickhca 
Cale. 


Peer, Enqueſt, 
.quare impedit, trial. 
* Page” It. 


Stat. 37: Exch; 
:Hlob. 257. 


20 AF. pl. 85. 
:F,. N..B, 198. 


'Dally 82. .pl. 24. 


22 H. 6. 48. 


3b H. 6. 13. 


—_— al 


—_— 2 E. 2. Oblig. 15. at this day an obligation bear- 
date at Amzrens in France my be ſued in Es  Dew- 
date s caſe | Coke. 

Huſhand and wife, if the hatband be in Ireland. or Tootland 
for a year, and the wite in Eng/and during this time has iſſue, 
this iſſue is a baſtard. It ſeems to me, that at tl.is day 'tis other- 
wite for Scot/and, for both are become under one King, and they 
m:ke one continent of land. Abſence over tea takes away all. 
preſumption, that the huſband might be privately and ſecretly 
with his wite ; as he might if he were in Erg/ard, OY ſhe 


had eloped and lived with an adulterer. 


There are many preſumptions in law, againſt which no aver- 
ment can be received.. Before 37 E. 4. in a precipe guod reddat 
the tenant pleads villanage in himſelf to a ſtranger, the writ 


ſhall abate ; ſo of jointenancy by fine, &c. See Manxell's caſe 


in Plroden for this matter. "A diſclaimer in avowry gives da- 
magcs to the plaintiff in replevin againſt his lord, Whough tae 

laintiff be his very tenant. | 

The eldeſt ſon of a tenant by Knights-ſervice is taken by the 
Cezts and carried into Scitland ; his father dies, the lord in chi- 
valry ſeizes the body of the younger, and afterwards the eldeſt 
ſon returns, and the lord lets go the younger, and ſeizes the 
elder, and all 77s 7s juftifiable: for when a man 1s taken by 
an alien enemy, the law ſuppoſes him dead, till his life is 
proved ; therefore the taking of the younger brother in the lite 
of the elder was juſtified : but at this day being under one 
King, the taking of the younger ſon in the life-time of the 
elder is not juſtitiable. 

Statur preſumption aonec probatur in contrarium, 


CASE: XIX; 


AS Ware tinfedit is brought againſt a Biſhop and two others, 
the Biſhop pleads that the church is litigious, and claims 
nothing but as ordinary ; judgment ſhall be given againſt him 


PI immediately 7, If the plaintiff will ; but the plaintiff has his elec- 


tion to maintain the Biſhop a difturber: it he will : but if the 
plaintiff be at iſſue with any of the other diſturbers, and the title 
is found with the plaintiff, the enqueſt ſhall not paſs between * 
the plaintiff and the Biſhop, although iffue upon the ditturbance 
be joined between them ; for the diſturbance 1s found in ano- 
ther, and this litigiouſnets excuſes the Biſhop ; and a lapſe can't 
incur ; for the Bithop is a party. A bithop 1s a Peer of the 
realm ; every peer ought to have a Knight on the jury between 
him and : any other. Litigiouineſs, that 1s, where ſeveral perſons 
have, or pretend ſeveral titles to the patronage, and preſent ſe- 
veral clerks to the ordinary ; it excuſes him for refuſing to admit | 
any of them till a trial by a jwre potronatus, or otherwiſe, of the 
right ef the perſon to whom the preſentation belongs. Where a 
Biſhop or any other Peer 1s a Party, and there 1s not a Knight 
returned on the jury, a venire facias de novo ſhall ifſue, if the 
jury be challenged for this fault. 

Debt is brought tor 20/, the defendant confeſles 107. and they 
are at iſſue for the reſidue, the plaintiff may have judgment im- 
mediately for 10 /. with damages ; but execution ſhall ſtay till 

l the 
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the other iſſue be tried, for it can't be known to how much the | 
coſts will amount, until this be tried : but it the plaintiff will 
wave the coſts, he may have execution for Zbe firf? ten pounds | 
with damages. Es 
A quare impedit lies by the patron upon the voidance of the 
church, although he has. not made a preſentation to the ordi- 
nary ; but only on a pretended diſturbance : but in-this caſe, if 
the ordinary collates by lapſe, the patron ſhall not remove the 
collatee of the ordinary, although he [ze ordinary | be party to 
the qguare impedit ; for there is no manner of defauit in the 
Biſhop, and there is a default in the patron, that he doth not 
preſent his clerk to the Biſhop ; and the Biſhop's right ought 
not without any colour to be taken away by naming him defen- 
dant, Hcb. 198. And 1o the queition which the Archbiſhop put 
to Fineux, 20 H. 7. Keikoay 58. is anſwered, if there be no © »» culpa, pr 
clerk preſented to him by the plaintiff. T9. ROT 0 ns 
When there are many defendants in a guare impeatt, who 
plead ſeveral pleas in bar, although the plea of one of them upon 
iflue joined be found againſt him, and for the plaintiff; yet | 
till the pleas of the others be tried, the plaintiff ſhall not have F. N. B. zo. 
judgment ; for he can't have judgment without good title, and ar phi, > B: iP, 
perhaps the other iſſue may be found againſt the plaintiff. But he Jobs Law. i 
if one of them makes default at the grand diſtreſs, the plaintiff rence & al. 
ſhall have a writ to the Biſhop without making title ; for ſo the T0. $f 
ſtatute commands. Marlebridge, ch. 12. In treſpaſs againſt two, + H. TY 
who plead ſeveral pleas, and 'tis found againſt one, the plaintiff '2 F. 4. I. 
thall have judgment againſt him before the other iflue be tried ; ney T6 
for, they are ſeveral in Zherr nature ; and damages afleſſed by the 1: Co. C bd 
firſt inquett {6a itand againſt the other defendant, if it be found Debt is brought for 
againſt him : but if the ſecond iſſue be found for the ſecond de- melo magkn.cn yas 
fendant, yet tis well ; for it may be, that one is guilty of the on two iſſues, one is 


treſpaſs, and not the other ; and treſpaſs is ſeveral in its nature, my 2 yon 
and no title is made 1n it. In real a&tions, as precipe quod red- his debt, damages, 


dat againſt two, if one confeſſes the action, or makes default 2»4 colts of fuir ; if 


Cc 


after default, the plaintiff ſhall have judgment for the moiety Ron, releale the 


immediately upon this confteffion or default after default : for 8 Co. 87. b. 88. a. 
they amount to a ſeverance of the jointure. If they plead fſe- * Cr. 330. 


| . EO Nags t Cr-- 219, 
veral pleas in bar; and one upon iflue joined is found with the > Kev. beg 
demandant, he ſhall have judgment as to a moiety ; although 2 Cr. 134, 135. 
the other iſſue be found with the tenant, and the demandant 2 *&P46 again 


| E . | . ; CD © ; two, one pleaded 
ſhall have execution of the moiety. But if the plea of the fecond Notguilty, he oi/.cr 


goes to bar the demandant for the whole, as baſtardy, or a re- #44 a concord ; 


; X - _ 2 plen 
leaſe, or an agreement 1n treſpaſs ; although the plaintiff ſhall ned as Hoe BY 
. o * ' - DO / 4 TS AGL 
have judgment againft the firſt, whoſe plea is fo found again{t the plaintif, the 
him, yet execution ſhall ſtay until the other plea, which goes to $57 vi the de- 
Ht Kota Sag. IE h A J6t p O tendart : if the plain» 
tne wave, be tried ; it the plaintiff doth not wave his procecd- tif bad not j:domert 
ing again{t the latter. And where baſtardy in the demandant before the izcond 
is pleaded by one, and a releaſe by the other defendant, the $5 v5 red, be 


{hall rot have exccu- 


baſtardy ſhall be firſt tried. And in treſpaſs againſt two, one tion or 
_ pleads Not guilty, and 'tis found againſt him ; the other pleads *1: 
71 bar, the plaintiff may have judgment againſt him * acaint * Page 12. 
whom the verdict was found, with his damages ; but'no coſts till 7.5: + helat caſe, 


h 
. . . - 1 S T';i 2nd WW 1 -*s 
the end of the ſuit : if the plaintiff will wave the other ſuit, he cas. Fr 


Jad2meut at 


* Tage 13. 
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may have execution for the damages and coſts, for by this 1 wai- 
ver the plea is ended. | 

| Res inter alios ata nemint nocere - debet. 

Fruflra fit per plura quod fieri poteſt fer pauciora. 


Lex ml facit fruſira. 


CASE:.:AA. 


THAKY A Brought 2 formedon againſt huſband and wife, the wife va; 
ok, = rin received for the default of her huſband, and vouched her 
ch +: 3. RD huſband by a ſtrange name, and upon the ſhewing of the de- 
Voucher, averment, mandant, that the vouchee was the huſband of the WOman, [7bz 
POO tenant} cauſe was ſhewn (as it ought to be) and 'twas ſhewn 
that the huſband levied a fine to one T. fur conuzance de dreat 

{ come ceo, .and that T. by the fame fine rendered the faid land to 

the huſband and wife, and the heirs of the huſband, and that 

the huſband had before enfeofted T. of the ſaid land, with war- 

ranty to him, his heirs and afligns, and that ſhe is the aſſignee 

of T. The averment of the demandant in this caſe againſt this 

fine, that the huſband never had any thing in the land, was re- 

ceived by judgment in parliament ; for. the demandaiit 15: a 

ſtranger to the fine, and where the caute of voucher is ſhewn, 

the cauſe 1s traverſable. 


Res inter alios afta nemini nocere debet. 


CASE. :AAL 
is E.:3; Writ of meſne was brought by the tenant againſt his 
EE. CO 155: Lord upon an acquittal by preſcription ; iſſue was joined 
Fics. Melas 3 upon the preſcription, and the jury tound, that the defendant, 
Preteription, verdi, and his anceſtors, and they whoſe eſtate tbe defendant has, have 
Ire. acquitted the anceſtors of the plaintiff, and thoſe whoſe eſtate he 

has, from time whereof memory, &c. but not in the time of 
the plaintiff, nor of his grandfather ; the plaintiff recovered by 
this verdict ; for the effect of the preſcription is found. 

This judzment Was af med in error, 

Dn beret in litera | Sag in cortices. 

» Inſt. 114. Upon a preſcription for a modus dectmandr, Way, or common, 
the verdict finds no modrs, way, or common for twenty or forty 
years; but that beſore that, from time beyond memory, there 
was ſuch modus, way Or COMMON 3 this verdict tinds for the Pre- 
icriphion; | 

Hob. 72. A. has common to his tencinent by preic -ription in the land of 
Toſs Yori Hee B. wo: makes a leaſe for years to C. 238 Merch 1 7ames, for thirty 
Dy. 116.b, | years of this tenement, B. brings treſpaſs, 1 Apr. 2 Yames, 
againlt C. for ufing the 1faid common, he nleads the leaſe made 
to him by 4. of the ſaid Iand to which the ſaid common be- 
longs, 30 March 1 fames, for thirty years, the leaſe was tra- 
veried, and was found to be made on the 2t&*th of March as 
above: C. had judgment for him. * Querens mhil capiat per 
brev?; for his leaſe was found in effect, to maintain and have 
the ſaid common. 

ak £6. In account, the defendant pleads an account before B. and 

Welt 2. cap. 11, C, auditors atlign'd; the plaintiff traverſes this, the verdict 


Ms A finds an account before one of them, this verdi& is found with 
Yel. 148, 149. 2 the 


& Co. 112. a, 
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the defendant ; the number of auditors is #9 of ſubſtance for the 
allowance or difallowance of an account. | 


CASE XXII. 


« G . RY wo PS BY Fitz. Meſne P 
this abbot hrs judgment in a writ of meſne againlt 77. the Meſnc,” Rrarkat. 


donor, by theſe words, ccn/ideratum rſt, that the plaintiff recu- moign, judgment, 
peret verſus the faid 4. his damages, and the ſheriff is com- form. 
manded to diſtrain him to acquit the abbot; and the judgment 
js not, that the defendant ſhall acquit the plaintiff; this . 
dies, a ſcire factos lies againſt the heir of 4. to execute this 
judgment, altho' he has nothing by deſcent, and altho' the 
judgment was as aforeſaid, the feire facias was to execute the faid 
judgment of acquittal ; the plaintiff had the ſaid judgment at- 
firm'd in error : the reaſon 1s, tne tenure in Frankalmoign fo]- 
lows the blood of ſuch donor, and he has prayers made for 
him, and he can't diſclaim in the meſnalty ; and the judgment 
was in effe&t that he ſhould acquit. Underſtand this gift in 
Frankalmoign before the 15 E. 1. the ſtatute of Quia emptores 
terrarum ; or afterwards by conſent of the King, and the Lords 
mediate, where the land is held of others. _ {3 
An abbot in this caſe, had judgment in this form, to recover my El conce/ſum. 
damages, & praceptum fuit vicecomitt quod arftr. beredem de A. A Longes have 
ad acquietandum the abbot, and 'tis well thus; for different ju- judgment, 5 E, 4.9. 
ſtices have different forms, which proves that the word conjide- 3 the word cor- 


f 
ce/ſum, 


 ratum was not neceſſary of old time, as it was conceived of 1; 8. ;. 
latter times to be. Many ancient judgments have the word Meſve. 7. 
conceſſum ; and in the civil law the form of words for judgment [47 


is videfur nobts ; but 'tis the moſt ſure way to follow the latter 13 Jac. . 


A Tenant gave his tenancy in Frankalmoign to an abbot, 14 ®. 3. 


judgments, viz. Ideo confideratum eft, : Con 386. 
| . . . . O 
| Solemnitates juris ſunt obfervande | P 4 tas OS. 
, o . Co. Lit. 39. a4, 


CASE XXIN. Yel. 130, 


T N an afſiſe of darrein preſentment of an advowſon in groſs, 15 E. .3 


Jointenancy 1s not a good plea. TN IA; 16 
Ca, oy 
By the juſtices of both benches. 19 H.6. 35. is of 


'Tis otherwiſe in a wr? of right of advowſon ; a quare 7m- *" advowſon appen- 
pedit is in the nature of treſpaſs, and is all one with a darrein \,.* . Junta - 
preſentment : the other, that is, the wrt of right of advow- 2: 
ton complains of the deforcement of the whole advowſon. The 
guare 1mpedit and darrein preſentment complain only of a chat- 


tel, v:2.. of the preſent avoidance. 


*CASE XXIV. * Page 14. 
' ; HE King afligns in Chancery to a woman, his 7enant's 14. 3. Scire facia, 


_ widow dowable of a fair held + in capite, a rent ifluing Fi. 122. _=_ 
out of it, and afterwards grants the fair to 4. in fee; 4. doth 4 x wb 
not pay this rent to the widow according to the aſſignment ; ſhe Office, prerogaive. 
brings a ſcire facias in her own name and the King's againſt the T BY 12 ©: 2: © 24 
faid "4. £ $ d Fry P12, . thele tenures are 

L 2, tor the ſaid rent; and does not mention in the ſcrre aboliſhed. 
| Jactas how much of the rent was arrear. This ſcire facias was 


E brought 


"""P:*" 2, . 


G = Fo. L h - - ” ot vo yy” _ Ch —_ p 
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brought in the Exchequer. The on had rs aftirm'd 
1n error, { 
Rex proſequi in  judicio poteſt, in qua Curia ei wiſum fuerit ; an 
may join in this caſe with his tenant's widow. 

The King may grant a rent out of a fair, or a thing not 
manurable ; as out of a bailiwick, tithes, &c. A ſubject can- 
not. Although the ſcire Jacras did not mention how much rent 
was arrear, it is not material ; for the writ ſuppoſes the rent 
arrear, and the tenant may alledge how much he has pid. 
This woman was the King's widow, and therefore the /cire 
factias is well brought in. both their names ; and well in the Ex- 
chequer, for the King is party. An office found before the 
eſcheator viriute brevis, may be returned into the Exchequer. 


CASE XXY; 


15AFﬀ. pl.g. Meſne. 
Judges, error. 


ESNE. Judgment againſt the meſne was, that the de- 
dant di/tringatur ad acquietandum with damages ; where it 
was alledged, that it ſhould be, that he ſhould recover the ac- 
quittal. This, judgment was grounded upon a ſpecialty for the 
acquittal, and a ſcire facias was brought againſt the heir of the 
lord upon this judgment, and no mention was made in the ſcire 
facias of the ſpecialty ; and the defendant pleaded, that he has 
nothing by deſcent from his father in fee-tmple : nom allocatur. 
Theſe matters were alledged for error. 


, Judgment affirmed. 
i5 H. 4. 52. the Diſtringatur ad acquietandum is all one in effect with this form 


word conſideratum in th 1+ he ſhall recover the acquittal. Conceſſum was antiently uſed 
judgments, is the 


form uſed in our law, for con/fideratum. Videtur curia 1s the form of Judgment in the 


almoſt all precedents cjyil law; for no man has an unerring and infallible ſpirit ; 
are ſo: the principal 


word for a judgment there was no occaſion to name the ſpecialty in the /cire factas, 
or ſentence in the for it | /c. fa. is grounded upon the judgment, and the judg- 


Spiritual Courts B jent alters it [the ſpecialty]; as a judgment for debt upon an 
decernimus, along 


with which they of. Obligation, alters the obligation, and determines it. No action 


ten uſed pronuncia- CAN be brought upon the obligation as long as the judgment is 


mus and declaramu.. 5m force. In the principal caſe the anceſtor when he gave the 
2 Sand, 139, 143+ 


6 Co. 45. a. land in Frankalmoign, bound his blood and heir | to the acquit- 


Yel. 133. tal] ; for [7. e. in conſideration of] the prayers to be made for 
them. See the 22d caſe, before. 


* Page 15, __ * CASE. XXVI. 


15 E. 3. : i ' O a ſcire facias upon a fine, the tenant pleads non-tenure 
dared ol "03 Ta of parcel, altho' at this time in a preczpe, ſuch non-tenure 
25 E. 3. cap. 16. abated 43.3 whole writ, v2. before the ſtatute 25 E. 3. cap. 16. 


2 Keb. 449. yet in a /cire facias it did not abate the writ for the whole ; 
road out by all the juttices of England, the writ ſhall abate only pro 
tanto; and in caſe of non-tenure at this day pleaded for the 
whole in a /c:re facias, the plaintiff may have execution at his 
peril. The reafon 1s, the /cire factas does not ſuppoſe the tenure 
in the tenant as the pracipe guod reddat doth ; for the ſcire factas 
1s brought to execute a judgment for land or rent, or upon a 
9H. 5.11, tine to have execution of it. At this day non-tenure of parcel 
mil oF x oh, abates the writ only pro 7anto in a pracipe quod reddat by force of 
33 H. 6. 51, the ſaid ſtatute. A ſpecial non-tenure in a {cre facias, upon a 
BE. 4. 6. 4 recovery 
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recovery of land againtt the tenant is a good plea ;, as to fay, 
that /. the rang? being ſeiſed in fee leaſed to him for years, 
the lands in the /cire facias mentioned, this is a good plea ; for | 
A. might have a releaſe or ſome diſcharge which the leſſee for 
years can't have. Jointenancy of parcel at the common law 
abated the writ of precipe guod reddat only for fo much ; but in 
this plea of jointenancy, it ought to be ſhewn who holds the re- 
fidue.- 27h, 112; 

Lex ſuccurrit 1gnorant!. 
Lex punit mendacium. 

In pracipe quod reddat of a manor, non-tenure of part abated 
the whole writ. 5 H. 6.7.7. 36 H. 6. for the manor 1s en- 
tire: fo in droit de advowſen, that the demandant is feiſed of 
part of it ; ſo for a rent-charge, or ſeck, ifluing out of three 
acres, and the demandant 1s ſeiſed of one of them; or that a 
tenant of one of them liable to this rent, is not named, 


CASE XXVI. 


Man ſeiſed of land in fee takes wife, makes a feoffment of i7 E. ;. 6. 
[\\ his land, and takes back an eſtate to him and his wife in 3 9.09, a. b. 
tail; the huſband dies, the third part of the land 1s afiigned to Pas whack; £29 
her by parol-in the country for her dower ; ſhe enters, and ſhe Ettoppel, remitter, 
_ afterwards recovers the other two parts by a cu 7n vita againſt a on __— | 

| | | Þ.2—4 *- ; it, luſ{pention, 

deforceor ; ſhe may enter at this day into the {aid two parts, and waiver of things. 
is remitted to the whole, and is ſeiſed in tail of the whole ; for Dyer 351. 
the ſaid acceptance of dower being not by fine or deed indented |; > * 199: 
ſhall not conclude her. The frechold or right of freehold which Fitz. double plea, 8. 
this woman has, can't paſs from her without a deed or releaſe or TOOOIAIOR. 1, 
eſtoppel to her; and the faid acceptance, without more, is not > audt oe 
a waiver nor eſtoppel to avoid her remitter. The dower was Cr. EI. 357. 
well affigned, for the had title of dower by the ſeifin of her huſ- ry a I X 
band before the alienation ; if ſhe had brought a writ of dower Or Oo 
and counted in it, ſhe would have been barred of the eſtate- 
tail in any part of the ſaid land. 

By judgment of all the council. 
| An acceptance of a leaſe for years after the death of her huſ- 
band, by a wife having right of dower of the ſaid land, ſuſpends 
the dower ; not ſuch acceptance * of a leaſe made before mar- * Page 16. 
riage to her, or before the death of her huſband, for in this g,, noon” i 
caſe the wife has only a title to have dower, and not a right of #ga-: pe Tho 
dower, and dower gives the freehold : in the principal caſe, a «*«eraus. 
right to the freehold and acceptance in the country without in- 14 El. Dyer 317. 
denture or matter of record, doth not ſuſpend or extinguiſh the 3 ©: 25. 
Tight of dower. Huſband and wife tenant in tail of an eſtate m__— Faaeds 
made during the coverture, the huſband makes a feoffment and Poph. 89. 
takes back an eſtate to himſelf in fee, and deviſes the land # ©: 5: ®: 
to his wife for life ; the huſband dies, and ſhe enters claiming Foe WD 
the eſtate for life; her entry and claim in this caſe is an ele&tion Golebb. 84. 
and a waiver of the eſtate-tail, and guides the whole. Theſe Dyer 351-0 
two eſtates, v2. the eſtate tail to her, and the deviſe to her for _ 
life of the whole land, can't ftand together; but dower of a third 
part and entry into the other two parts are not inconfiſtent. In 
caſe of a deviſe for life of the whole, and an eſtate-tail to her 


of the whole ; the one extinguithes ihe other. 


CASE 
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CASE XXVIN: 
| 


RP . | Ls Dt, - " WET EP ENCE S NG. | 
17 All. pl, 25. Brings an afliſe againſt two, one pleads the releaſe of the 
ig All. pl. 3. - p 


647 laintiff of all actions perſonal, the other pleads joint- 
Fitz, title, 35. tenancy with C. who is in full life at Dale not named in the writ; 
-y ogg ”" In this caſe the plaintiff ought to ele& his tenant, and it he 


| Pyer 244. affiſe, miſſes his tenant in this election, the writ ſhall abate The 
election ” tenant, plaintiff in this caſe ele&ted him for his tenant who had plzaded 
re ante ” the releaſe, and it was fo found by aflite: the ſaid detendant 
Hob. 153- being ſo found tenant pleads wt ſupra; the plaintiff replies that 
after this releaſe he was ſeiſed and difleiſed by the ſaid deiendant, 

without making any other title; the afliſe is found with the 

plaintiff, he has judgment, this judgment 1s affirmed in error. 

Although this releaſe be a bar in the aſliſe, yet it gives no right ; 

and the right of plaintiff before the releaſe is impliedly conteſſed 

by tlie releaſe, and the faid defendant claims nothing in the lend 

but by the ſaid releaſe of actions perſonal : 'tis otherwite of a 

releaſe of a right, or of all demands ; this gives a right. Fitz- 

berdert, title, 35. in this coſe has miftaken the releaſe ; 1t was 

Not of actions real, it was a releaſe of actions perſonal ; but 'twas 

*:1 Jac. 1. cap, 16, 211 one, neither of them gave a right nor tolled an entry : * at 


this day peaceable poſſeſſion for twenty years tolls an entry, and 


aſter ſuch poſlefſion a releaſe of ations gives a right; and there 
is no remedy for the fee-/imple by writ of right, after ſuch pol- 
{eſſion and releaſe of ations. on. 

EQ  Preoprietas verborum eſt falus proprietatum. 


CASE-XXIX: 
19 E. 3. 


+ re R Tenant 7n capite obtains the King's licence to enfeoff two 
; Co 80.a _ L£ Y of the manor of Date, upon condition to give it back to 


Fitz. entry congea- him in tail, the remainder to B. in fee; the ſeoffment was 
ble, 29s made to two accordingly; £. afterwards dies, his heir /eing 
'Tourſon's cafe, —WIthin age, afterwards the gift was made to the heir of the body 


8 Co. 170. b. go. b. of A. the remainder uf ſupra. Reſolved, That this licence doth 


I. A. 


Gon vell's caſe, Dot extend to give this land to the heir of the body of .4. but a 
4 Co. 27. condition, NEW Jicence 18 neceſlary ; and the obtaining of this licence is a 


entry congeable, 1e- new charge to the land ſuffered by the two feoffees, and there- _ 


Cage C. 2. cap. 24. {Ore 1N this caſe the condition is broken. A. dies ſeiſed of other 


capite, tenure, Jand held of the King :n capite, his dying ſeiſed of this land, 


fines, and licerce 


and all this other matter is found by office, * The King ſhall 


for alienation are 


aboliſhed. ſeize the ſaid manor for the breach of this condition, in right of 


Poteltas flridte inter- the ſaid heir being within age, and ſhall have all the profits of it, 


projatar. as guardian after the death of 4. ' 
* Page 17, | | By all the Juſtices. 


Verba accipienda ſunt cum effeftu. 


CASE XXX. 


i9 E, 3. F a way in erols, it has been often adjudged by the ſages 
HOT Os 9 Q of Se an aiiſe doth not "gy x Night to $15.68 
Chimin, afliſe, nu- to land or to an houſe ; for a way ought to have a terminus a 
ſance, quo, & ad quem, and to be of ſome benefit, to entitle a man to 
have an afliſe ; and therefore if it be only in groſs, an aſſiſe doth 


not 


| 


Firſt Century. 


not lie for the obſtruction or ſtopping of it: but covenant hes 
againſt the grantor upon his deed, if he diſturbs, and the grantee 
has a deed of fuch grant. CO [4 FS ups LS 
An afſiſe does not lie; for ſuch grantee bas no freebold. 
Lex nil fact frujlra. 


C443 F-EXXIT 


N afſiſe was taken in the King's Bench in Suffolk for lands 1g AM. pt. 4. 
/*% there, the King and his court being there; antiently the 2k. fp Chartas; 
courts of King's Bench aad Chancery followed the King and his af. win RO 
coiirt,) Before the attiſe was determined the King -removed t0 Bank le Roy, Error. 
Wej1nifer, yet the faid affiſe was tried by Nie Prius 1n Srffolk ; pa ire ks ond 
the plaintiff had judgment, which was aſhrmed before the King 
and his council, F. N. B. 233. 17 Es. ch. 1, Pramunre; V. 

Na. Br. i759. Bratton, ib. 1. Weſtm.1. ch.15. 28 Af. pl. 2. Sec 

the third caſe before for the power of the King and his council. 

1 his Nz/; praus for trying the ſaid ailiſe, 1s a ſpecial writ return- 

able at a certain day before the King, unleſs ſuch juſtices come 

there before ; and the trial thall be in Sufo/z, and judgment in 

this caſe may be given in the King's Bench at Weſtminſter. By 
the ſtatute of Magna charta afliſes ought to be taken 77 proprits Magna Charta, 


comitatibus ; but judgment may be given elſewhere. Ou 7 
Tors antzent courſe is grown obſolete. 
Rex «<t lex vivens. 
*CASE XXXII. * Page 18. 


4 CCOUNT. Conuſance was demanded by the: mayor 20 E. 3. Fitz. Conu- 
' & and bailiffs of Coventry, and they ſhew a charter to this _ oe 

purpoſe; the demandant does not counterplead the franchiſe ; Conuſans perempto- 
a ſtranger to the plea afligns reaſons to the court, that this ry. Infra, 1, 36. 
franchiſe ought not to be allowed ; and non allocatur. If the de- 

mandant in a plea of land counterpleads the franchiſe, and the 

tenant joins with the claim of the franchiſe, and tis found againit 

the franchiſe ; the demandant ſhall recover the land ; but zf 2f 

be found againſt the demandant, the writ ſhall abate. 

: By the council. 
| Nemo debet anmiſcere ſe rei ad ſe nibil pertinentt. 


CASE XXXIL. 


F HE defendant has an action of battery againit the ſheriff, 20 A. pl. 11. 


; | : H.:0c 5; 
at the time of making the array between the defendant "8H. 6. 4 Chat. 


and the plaintiff; this is a principal challenge, and ſhall quath lenge. 
the array. | Co. Lit. 156. a. 


By all the juſiices. 
Lex nemin opcratur imyguum. 


CASE XXXIV. 


AND is rendered by fine to an huſband and wife, and to 2-E. 4. 
the heirs of their two bodies ; they have iflue A; the huſ- Fit=-Serefacias, 24. 


a s a Scire facias, Gar- 
band and wife die; A. enters and enfeoffs B. with warranty ; ranty. 


A. dies; D. his iflue brings a Scrre factas againſt B. to execute 0. cap. 11. lib. 5. 
: F . ' 0, ett. g. 
this fine : it dces not lie, for executio fata oft, & non reftat | Ja $0 "aus, c. 16. 
C wnda, as to collateral war- 
ranties, 


> WOLFE. copy 5 1 — © or WTR 
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441 Co, 62. b. 


20. 3. 

Fitz. Verdit, 32. 
5H. 8 $o 

18 E. 3. 40. 

7 H. 6. 

Fitz. AT. 359: 


Afiiſe, Releaſe, Ver- 
dit. 


44 Afl. pl. 26. 
* Page 19. 


Obſeryv, 


4 Anit,- 225: 8.:D. 


Plo. 11-2, 


Hob. 55. 


DoQtor Leyfkic1d's 
caſe. | 

10 Co. 88. b., &c, 
1 Init, 227, b. 
Docir. Plac, 306, 


—_ 


cienda, as Weſt. 2. cap. 48. ſpeaks ; and if this Scire facias ſhould 
lie, the feoffee ſhould loſe his warranty. Reſolved that the heir 
in tail is put to his formedon in this caſe: in a Scrre facias a 
voucher doth not lie; the feoffee ſhall not loſe his warranty, 
and therefore a formedon only lies for the heir in tail in this 
caſe. 
Fudgment affirmed in error. 
Lex nemim operatur iniyuum. 


CASE. XXXV. 


A” abbot brought an aſfiſe againſt an huſband and wife ; they 


lead, no wrong, no diſleitin ; the afliſe found upon evi- 
dence given by the huſband, that the abbot had made a releaſe 
of his right to the huſband and wite after the diſſeitin by durefle, 
but not by durefle of his body. Reſolved that the abbot ſhall 
recover, for the huſband and wite ought to have pleaded this 
releaſe; * for this releaſe is an implied confeſſion of the difleiſin, 
and repugnant to the plea of nul tort, nul difſeiſin : as in waſte, 
the defendant pleads no waſte done, and gives a releaſe in evi- 
dence, 'tis of no uſe; for the evidence is repugnant to the plea. 
Reſolved by the King's Council. 
Contraria allegans non eſt audiendus. | 
Tf a releaſe be made before the diſſeifin, as if the difleiſce re- 
leaſe to the difſeiſor, and afterwards the difſeiſee enters and ouſts 


him, and he reouſts the diffeifſee, and the difſeiſee brings an 


afſiſe ; the recognitors without the pleading of this releaſe may 
find, there was no diſſeifin ; for the releaſe was before the ſup- 
poſed difleiſin. So if the leſſor releaſes to the lefſee for years 
and his heirs, and the leſſee upon ouſting of him after the ſaid 
releaſe, brings an afſiſe againſt the leflor, the jurors upon evi- 


dence of the ſaid releaſe, may find no difleifin; for the releaſe 


was before the ſuppoſed difleifin : ſo upon the general ifſue in 


an afliſe, the recognitors may find a feoffment upon condition, 
_ and that the plaintiff entered for the condition broken ; when a 


releaſe 1s pleaded, be z7 a releaſe after difleifin, or before difleiſin, 
without ſhewing it to the court, though the jury find it ; none 
being ſhewn to the court regularly 'tis worth nothing ; for the 
court ought to judge what force this releaſe has in law. _ 

If a tenant or defendant pleads a deed of a thing which can't 


paſs without deed, it ought to be ſhewn to the court, and the 


court ſhall judge upon this deed whether it be ſufficient in law 
or not : but where the general iſſue 1s pleaded in any action, and 
a deed or will 1s given 1n evidence to the jury, if the jury will, 
they may take upon them the knowledge of the law, and give a 
general verdict ; it they err; for their preſumption and falſity 
they ſhall be puniſhed in an attaint ; if they find the ſpecial 
matter, and conclude againſt law, the Judges thall judge accord- 
ing to the ſpecial matter, and reje&t the concluſion. In caſes 
where charters have been loſt by fire, burning of houſes,  re- 
bellion, or when robbers have deitroyed them ; the law in ſuch 
ma of neceflity allows the proof of charters without ſhewing 
tnem. 
Neceſfitas facit licitum quod alias non eſt licitum. 
OUTS Coni CASE 
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CASE XXXVI. 


Rt ol | EN | | Y (hh EL | | 

"HE King orants conuſance to A. of pleas rifing within figs 8 nes. 7G; 
& 4 certain bounds ; the King grants to B. the like conuſance Conuſance. 
within the ſame bounds : C. brings a pracife quod reddat againſt - _—_ Jure _ 
D. for land within thoſe bounds ; both 4. and B. claim conu- 'S. . Peeeatis melion 
ſance, the demandant and tenant agree to the conuſance, but the Delay, mora lege re- 
tenant did not join with either of the patentees. This contro- 0th re 
verſy between the patentees {hall not be tried in this caſe, be- a 
caule of the delay of the demandant, which ſuch trial would 0c 
caſi;n : but by all the council the conufance in this caſe ſhall be 
grant:d to him who firit demanded it ; and the right of the ſaid 
patentees hall be tried in another action between them. 


*.CA-S.L  XXXVII. | * Page 20. 


A By deed grants a way to B. in fee over the land of 4. in i. 4. 
* Dale, from a certain place to a certain place. There ought Fitz. Nuſance, 2 & 3. 
| SN . -- . . 2 AT. pl. 1. 
to be a ſpecialty of this grant; and if 4. deforces him of it by $,..* cymin. 
ſtopping or any obſtruction, covenant lies : not an affiſe of nu- 27 H. 8. 72. An 
fance. Nor will an afliſe of nufance lie, though B. purchaſe ##%#e does not lie of 
an houſe or land near the faid way, for it was in groſs from the ,; hoſt belong. 
beginning. But of a way appendant to land, an houſe, or mill Aflſe. 
by preſcription or grant, an affiſe of nuſance hes. A way is 
extinguiſhed by unity of poſſeſſion, and 1s revivable afterwards 
upon a deſcent to two daughters, when the land through which, 
&c. is allotted to one; and the other land to which the way 
belong'd, is allotted to the other fiſter ; and this allotment, 
without ſpecialty to have the way antiently uſed, 1s ſufficient to 
revive It. -:---- | P : _ 
By the juſtices of aſſiſe, and juſtices of the common bench, 


Quod ab initio non valet, in traftu temporis non convaleſcet. 


C- A' SE XXXVIII, 


Replevin 1s brought of cattle taken in Middleſex ; the defen- Yel. 19. 
L A dant avows for homage not done for land held in Mz:ddle- 30 3. ph 0s: 
ſex by the plaintiff from the avowant ; the plaintiff replies a Li. tb >. cap. 7. 
tender of homage to the avowant at Dale in the county of Swr- 21 B. 4. 16. 
rey ; iflue 18 joined upon this : a verdict by a jury of Surrey finds fe a . 
a tender of the homage to the defendant, as the plaintiff has al- Verdi, 56, 
ledged ; this verdict atlefſes damages for the taking of the cattle Pyer 273. 
in Middleſex, the jury being of another county. The plaintiff 9 Ne Ihe 
| has judgment: affirmed in error. Rent is tendered to the per- 6 Co. 9. Dowdale's 
ſon of the leſſor on the day of payment, he can't diſtrain for this <*{* Verdi, Da- 

rent, without demanding it from the perſon of the leffce : ho- 
mage tendered out of the land for which it was due, was held 
good. A jury of a foreign county, where an iflue is joined that 
1s triable there, may find damages incident to the action, for 3 Lev. 234. 
they are acceflory. ERS | | 

Acceſſorium ſequitur ſuum' frincipale. 

Nemo debet pro una cauſa bis vexari, 


mage. 
7 Co. 29. b. 


CASE 


_—_ i _— -_—_—— pa 


Firſt Contury. 


CASE XXXIX. 


Fi, T FN: & contra facem, for the taking and detaining of charters , 


paſs, Charters, Deti- and he doth not ſhew in the count what lands the charters con- 
ra Count, cern ; the defendant pleads Not guilty, a verdict is found for 
the plaintiff: he has judgment for 100/. damages ; 'tis affirmed 
in error, becauſe that this action 1s treſpaſs, in which damages 
only are recoverable, and not tae charters ; and allo becaule nov 

exception was taken to the declaration before verdict. 
* Page 21. * Detinue of charters. The count ought to mention the land 
which the charters concern, and the value of the land; for the 
plaintiff in this action recovers tne charters, and if they a are 
deſtroyed, the value of the land in damages. Note what retpect 
the Judges of this time gave to a verdict, altho' the count was 
not ſufficient ; yet becaule the party admitted it, the judgment 
given in ſuch calc was not rever{able after verdict. The ſtatute 
432 HH. 8. cap. 30. recites, that it is a diſhonour and reproach to 
the law, 7 ny fr any fault of a counſellor or attorney, any 
judgment ſhould be ſtayed or reveried after verdict, and ordains, 
that it ſhall not be. 'True it 1s, that the proper forms of the. 
law ought to be obſerved, otherwiie ignorance and confuſion in 
the ſcience of the law will enſue : by demurrer and Exception 
before verdict theſe forms may be preterved ; but for the honour 
of the law and repoſe of the ſubjects, this ttatute ought to be 

literally obſerved. _ 


Statuta pro publico commodo late inte; pretantur. 


21 E. 3. FT kESrass 1s brought by A. againſt B. vi & armis 


CASE:XL. 
| The caſe of Merton College 72 Oxford. 
21 Þ. 3.46; N afliſe of freſh force was brought in the city of Oxford by 
17 B. 3. 59- af, againſt a body corporate. "The cuſtom of the city of 
11 £0 7+®.  Oxfordis, that if any one be in peaccable poſſefſion of any lands 


Afiiſe of freſh force, there for forty weeks, that it is not lawiul for any one to entcr 


Cuitom, Double pies, non him, altho' he kas rizht, and altho' his entry be CONgea- 
Trial, Extinguiſh- 


cnent, Error, Bar, ble at common law, This 1s a good cuſtom. 'Fhe tenants in this 


| London, Stamf. Prz- afliſe pleaded the King's ſeifin in fee of this land, and a grant 


DE 06 Magds: to them and their ſuccefiors in mortmain, &c. The plaintiff 
Jen college caſe, Teplies, that upon petition to the King, a writ iſſued out of the 
73- b. Chancery to, enquire of the plaintift” s right, and that it was 
found upon this writ, that the faid lands were held of the plain- 

tift, and that he entered Upon them tor mortmain, and was 

ouited by the defendant, and 7447 the ſaid body corporate pro- 

cur'd the plaintiff” s tenant to convey them to the King, to the 

intent that the King thould convey them to the ſaid corporation 

in mortmain z end that the parliament awarded that the ſaid 

_ charter ſhall be repeal'd, and that the plaintiff ſhould ſue at 

common law ; and that the plaintiff entered and was in peaceable 

poſſeſſion for forty weeks ; and that by the cuſtom of the ſaid 

city no perſon ought. to enter upon ſuch poſſeſſion, and that 

the defendant notwithſtanding ouſted him, and he brought this 


afliſe. Tue is joined upon the ſaid cuſtom, which is found 
| by 
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by the jury for the plaintiff, and he has judgment ; affirmed in 
error. FEA 

Note; There 1s no colour given. In an affiſe where entry 
and re-entry are pleaded with a difſeifin, there 1s no occafion to 
give colour. | : 

It was reſolved in this caſe, that this replication (tho' it con- 
tains double or treble matter) after verdict, is not error; but all 
waived by the defendant after the ſaid iGue joined. 

No man fhall affign that for error which was for his advan- þ.. quod of "injuflin 
tage. Srppeje the tenant in this caſe aiiigns a trial by a jury fre nm poteſt = 
Zr error, it is not error; it is better for him than 70 be evicted FI parag : anal 
by the judgment of the court; for it--ave 41m more delay ; and yer. = 
cuſtoms thall be tried by the country if they be denied. An er- 
roneous judzment, as long as it 1s in force, is a bar to another 
2ction of the fame nature. The King's ſertfin deſtroys any uſage 
that runs with the land ; as this burrough-engz/ifh, gavelkind, &c. 

The King's charter ſhall not be repeal'd without making the 
King's patentee a party by garniſhment. 

If there be a repugn:ncy 1n pleading, 'tis error. The cuſtoms 9 Co. 3r. b. 
of Londen are only triable by the mayor and aldermen, by the jo 52% 57- 
mouth of the * Recorder, if it be not a matter in which the « Page 2. 
corporation of Zed is a party. The cuſtoms of other corpo- 
rations are triable by the country, 1: they be denied. 

T he tenant of the plaintiff in this caſe convey'd the land to 
the King, and the King convey'd to the corporation ; fo in ri- 
gour of Jaw, the ſeigniory of the plaintiff was extinguiſhed ; 
but the King was deceiv'd in his grant; for he was made an in- 
ſtrument to do wrong, to deprive the plaintiff of his ſeigniory ; 
and therefore the King's grant was void. - Upon the whole mat- 
ter; foraimuch as the plaintiff's tenant can't have the land, 
becauſe he has convey'd it to the King ; and the King can't 
have the land, becauſe of the wrong 77 would do to the plaintiff : 
as to his ſeigniory ; therefore the ſaid letters patent ſhall be re- RAN: oe John 

. . ale. 

pealed. If 4. the plaintiff's tenant had convey'd the land to gtanf. Prar. 55. 
the King by deed inrolled, or had been attainted of treaſon, 

_ and the King had granted it to a common perſon to hold of the 

King ; now the ſeigniory of the lord in this land had been ex- 

| tinguithed ; but the King upon petition ought to repeal this pa- 

tent, and grant it fo that the ſeigniory of 4. ſhall be revived. 

In the principal caſe, the aflize for the land was maintainable 

by the plaintifl, by the cuſtom of Oxford ; for a body corporate 

has enter'd upon the plaintiff againſt the ſaid cuttom, and his te- 

nant has no right to the land, but the plaintiff may enter for the 
mortmain.. : 


CASE XLI. 


H RROR in parliament lies upon a judgment given in the 2 &r. 534, 535- 

, King's Bench; but before it be obtained, a petition ought HH. #5 

to be made to the King; for the judgment was before the 23 El. Dyer z5;. 

King ; and upon this, the Chief Juſtice of the King's Bench photos Taehdement, 

ſhall cauſe a tranſcript of the record to be engrots'd in parch- Some: Cons. - 
Mainprize, Super'e 

ment, and ſhall carry it to the Lords; and there the tranſcript deas. 2 Cr. 341. 

ſhall be examined with the record ; and afterwards the Chief 

Juſtice ſhall bring back the record to the King's Bench. The 


GG plaintitt 
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plaintiff who brings the writ of error, if he be in execution, 

thall not be delivered by mainprize, z7f the parliament be not diſ- 

ſolved before the errors are diſcuſſed : but if he be not in execu- 
2 Cr. 342. tion a Szperſed-as ſhall iſſue ; and upon athrmance of the judg- 
2 Keb. 59g. ment -the execution ſhall iſſue out of the King's Bench. The 

commons in parliament have nothing to do to atlirm or difatirm 

a judgment. 21'£. 4.49:  Foſt 244. 
Yel. 118. A writ of error lies in the King's Bench in Eng/and, upon a 
J \ 5 Tis ewe, judgment in the King's Bench in fre/and, Not the record but 
gt od the tranſcript only ſhall be removed in this cafe ; and a Syperſe- 
deas ſhall not be awarded to ſtay execution ; yet execution ſhail. 
be ſtay'd in Jreiand. Por a falſe judgment in /ales no Superſeders 
is grantable. So the ſtatute of 34 (and 35) of H. 8. (chap. 26.) 
ordains. 'T75 a ſtatute made on purpoſe for Wales. 

By all the Juſirces in the Exchrgu wr=Chamber. 
Lex nemin WPrFarar NQuUUI. 


"_ — 
— . 
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22 AN. 55. Gaoler who had felons in his cuſtody, finding that the fe- 
7 1 -- _— lons were breaking off their fetters, went to them with an 
y F'3* hatchet: and they aſſaulted and beat him ; the gaoler killed two 
.of them with the hatchet. Reſolved by all the counſel, that 
1t was well done. 
 Executio Juris non habet injuriam, 
 NQuod gres ob tutelam Lorports fut fecit, Jure feciſſe EVER 
CAS E XLIIL. 
I ho.” Feme covert commits a treſpaſs vi & arms, treſpaſs is 
Foe Car-£0%, 513, 4 brought againſt the baron and feme, the writ 1s that both 
417. 165. 1. committed the treſpaſs; upon Not guilty pleaded, the jury finds 
; 2 


the woman guilty, and the huſhand Not guilty : the book is, 
that the wife ſhall be impriſoned, and the huſband not; and that 
the plaintiff ſhall not be amerced pro faiſo clamore againſt the huſ- 
band ; for there was no other form in the regiſter. The judg- 
, ment in this caſe ſhall be that both caprantur ; for the huſband 

alone pays the fine, and imprilonment is only till the fine is 
Dally 39. pl. a1. paid. So in treſpaſs committed by a feme covert, only without 

a1 & armis, both thall be amerced. 


By the uſlzces of both benches. 


CA'S:EXLIV.; 


22.3.7, Amend- RESPASS was brought againſt J/. Payne; the exigent 
ws was againit JJ. Pyne ; he renders himſclf at the exigent, 
and pleads Not guilty, and is found guilty in the Common Pleas, 
and judgment 1s given againſt WW. Pyne, whereas 'his name 1s 
I. Payne. The defendant brings error in. the King's Bench 
for this miſnoſmer ; the record of the original wr# in the Com- 
mon Pleas is againſt If. Payne. Judgment is affirmed and the 
name amended ; for it 1s the fault of the clerk. 


Note ; Judgment amended. 


The 
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The miitake of a clerk is amendable in another court upon a yoo et caſe, 
wavrit of error. A diſcontinuance or miſcontinuance at common 4 E Y ag 
Jaw reverſes a judgment given by detault ; and a diicontinuance 

upon a demurrer is cauſe to reverſe a judgment ; but fo 15 not a 
miſcontinuance after appearance. At this day a verdict aids a 
diſcontinuance, by the ſtatutes of Jeofails. 

Vitlum Clerici nocere non aebet. 


CASEXEY:; | * Fage- 24. 


HE Abbey of Weſtminſler. Among the charters and pri- 29 A. pl. 4. 
viles-2s for this Abbey, tome are gurd gaudeant umpunttate Patents, Privileges, 
wite & menbrorum qui in diefum janftum locum intraverint, Some, 
quod gaudeant muniticne eccleſiee pro quacunque cauſa. Theſe charters 
were brought beiore the King's Council. 
Reſolved by them that theſe charters extend only to felony. 
Pu commun! legit cercgant 'flriffe interpretari dcbent, 


CO 


1 James (the rſt) 2hrogates all ſanctuaries. 
CASE XLVI. 


Has judgment againſt B. in raviſhment of ward ; B. brings 29 2p pl. 35. 
* a writ of error, and afligns for error, that the plaintiff be- 52 - 3: 37: ph 
Lw did not ſhew in his count, that he had ſeiſed the ward. der in Aion, Juriſ- 
Non allecatur ; for it veſts in him by the death of the anceſtor, %i©ion, Brief, Form, 
: NS , a. | ; . aux Latin. 
for it is a thing tranſitory. 2d Obyjefion, The writ was raput, an affirmative fta- 
and not cepit & abduxit, Non allocatur ; + for fo is the form of twe does not dero- 
the writ. 3d Objedion, The writ is not vi & armis. Non allica- S** ”_ gat 
catur ; for Weſt. 2. cap. 35. preſcribes the form of the writ, and + The reaſon given 
it ought to be purſued, and it has not v/ & armis. 4th Otjettion, 29 AM. pl. 35. is, 
A treſpaſs of battery and of goods taken away, are joined with (wr hag. rang 
the raviſhment ; yet '7zs good : for raviſhment of ward was A 4-. gd fuit affirm. per 
treſpaſs at the common law ; and We//m. 2. cap. 35. only adds Brag ares ang os e. 
greater penalty. In this action entire damages for the whole ,,;.,. hve alerdes- 
were given ; the defendant being found guilty of the whole, this in abatement of 
they may well be given: many treſpailes at common law may — OE. ns 

#* . : : y 

be joined in one writ ; but not where the common law gives One pleading to the ac- 
action and ſtatute law gives another, This raviſhment of ward tion. Cheney's caſe, 
was brought before commiſſioners of oyer and terminer ; and 5? =: 1% 
well ; although the ſtatute of Jim. 2. cap. 35. mentions, that 
it hall be brought in the Common Pleas before the juitices there ; 
for it 1s only an affirmative ſtatute. Summons and ſeverance lies 
in this ation, The value of the marriage was not inquired in 
the principal caſe ; yet it is not an error to be alledged by the 
defendant, for it is for his advantage. If the value of the mar- 
riage be not inquired by the verdi@, the verdict is imperfeQ, 
and a new Yenire factas thall be awarded ; but 'tis not a cauſe 10Co. 118. a.119. b. 
for the defendant to reverſe the judgment ; if damages be exceſ- 
five he may have an attaint. Jf a man brings an ation upon the 11 Co. 6. a. 
ſtatute 4 & 5 Phil. & Mar of a diftreſs taken and impounded _ RIF 
five miles from the place of caption, and in the ſame writ joins 1 Rol. kep. zo. 
treſpaſs of battery, or the taking the goods ; the writ ſhall abate; ©: J*<- 348, 349. 


, | : Diſparata moe deborit 
tor one is by ſtatute only ; the other is at common law. 7 M” 


* CASE 


. _ dee — 
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ONE - | ; Re | , BY | . 
23. 3. 22. | HE King recovers in a 92yare 1mpeart againſt A. by his 
Quare Impedit, Er- confeſſion of the King's title, and has a writ to the Bithop, 
ror, Petition, Quare 


non zdmiſit.. The WHO refuſes to admit the King's clerk ; the King brings a Quare. 
collatee of the Bi-799 admiſit againſt the Biſhop ; he counterpleads the King's title, 
op was not mu *and pleads that he (before the King had his judgment) had col- 
the Kiog had judg- lated by lapſe after fix months, by reaſon that the church was 
ment. litigious between 4. and B. and upon this judgment the King 
brought his grare non admit againſt the Biſhop ; and notwith- 

ſtanding this plea, an alias writ to the Biſhop with damages 1s 

awarded ; and the temporalities of the Biſhop were 1zifed into 

the King's hands for the contzmpt : upon petition to the King 

by the Biſhop (as it ought to be in the King's caſe) the Biſhop 

had liberty to bring a writ of error to impeach this judgment, 

and he brings error, and the firſt judgment was affirmed. The 

Biſhop ought to obey the King's writ, and admit his clerk ; and 

the trial of the right ſhall be between the collatee and the King's 

{aid clerk. See Artic. Cler.. 25 E. 3. ch. bo A Biſhop ſhall be 

fined, and his temporalties ſhall not be ſeiſed at this day, in this 

: H.7.23.El. Dyer. caſe, by the faid ſtatute of 25 E. 3. The confefſion of the patron, 
or ſuppoſed patron before the 25 E. 3. bound the incumbent 


Speerbic but *tis not ſo now, but the incumbent may plead the title of the 
patron ; /o cannot the ordinary ; for the ſaid ſtatute does not go 

to him. 
38 H.6.14 In a Quare non admijfit between ſubjets, damages only are re- 
F.,N.B.47- coverable, ':1s otherwiſe in the caſe of the King. In a Ruare 
15-3 F zmpedit between two ſubjects, if a title for the King appears to 


Hob. 163. 127. the court, the court ſhall ex ico award a writ to the Bithop ; 
1 Cr. 519. 


TEE for the King 1s intereſted where right appears for him in the uit 


of any one. Any ſubje& may have an appeal againtt the perſon 
who ſteals the King's or the Queen's goods. 


CASE XLVNI. 


24E.3.pl.6 A Writ of error may fleep ſeveral years without a diſcontinu- 
Fol. 43. pl. 27. ance ; for it is only a commitliion to the Judges to examine 
| To 7,*" the record, and the parties have no day in court till the plain- 


9 H. 6. 13. Error, tiff in error ſues 2 Scire facias ad audiendum errores, or the defen- 

ow mew Re- dant in error ſues a Scire facias guare executionem habere non debet. 

Yo. 209: After ſuch Scrre facias the writ of error may be diſcontinued, 

; Keb.-41s::: and errors may be afligned upon either of thoſe Scire facias. 
Dally 93: 'Þ-.15- FN. Bi. 18, 21. Tel. 7. 

A writ of error removes only the record and proceſs, but not 

_ the original ; that remains filed with the cu/tos brevium. Nothing 

is part of the record and proceſs, but that which is inrolled : A 

warrant of attorney and an effoin are not removed for this rea- 

ſon. Non-tenure is not a plea in a writ of error. In treſpaſs, 

when the recovery is had by default, no writ of error will lie, 

before the writ of enquiry of damages be returned : for the de- 

tendant is not grieved until judgment be given upon the return 


of the writ of enquiry, A releaſe of ations is not a plea in 
I a 
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a writ of error; a writ of error is a commiſſion z it is not an 
action. Lit. cap. Releaſes, ff. 50J. TRE vg 
Aio eft jus proſequendi in judicio quod alicut debetrr. 
Expedit reipublice ut fit fins itium. 
Proprietas verborum eft ſalus proprietatum. 


*C ASE XLIX: * Page 26. 


N an afliſe of rent, the plaintiff makes his title, that he and Co. Lie. 121. 

his father, and all thoſe whole eſtate the father had, from Ta F 
time whereof memory, &c. were ſeiſed of this rent ; and that 1» Hp. . 23. Prid- 
his father died ſeiſed, and that it deſcended to him as to the dle and Napper's 


heir of his father ; and he ſhews no deed : the plaintiff in aſliſe gd 
\ recovers ; error is brought, and judgment is affirmed. In this cate, ro Co. 58. 
caſe the diſcent alledged is the principal part of the title; a vroqy ud, 2, 9 18g. 
que eſtate is laid in the father, and a diſcent from him to the Villevans, Preſcrip 
_ plaintiff. Where a title of a rent 1s laid in A. and his anceſtors tion, Rent, Que 
| from time whereof memory, &c. whoſe heir he is, it is good ; EO: 
and good if the rent be appendant to a manor, by a que e/tate in 
the manor : but ſeifin of the rent alledged in the party himſelf, 
and all others whoſe eſtate he has from time whereof, &c. with- 
out deed, is not good; for a rent in groſs + cannot paſs from , wy; 1.ands, by 
one man to another without deed, and although the rent was 29 C. 2. ch. 3. 
originally granted by deed before time of memory, and ſo not 
pleadable, yet the deed of the party who granted within time 
| of memory will ſerve as a confirmation, and ought to be 
 ſhewed to the court, and he may in this caſe count upon a 
preſcription. The principal caſe differs from the caſe of L:t- 
tleton; for a diſcent of 'the rent is not alledged in it ; but a 
ſeiſin in the grantee, and all thoſe whoſe eſtate he has from time 
* whereof, &c. without a diſcent from his father. Lzzfl. ch. 
Villen. [[.-183. '- LE .. 
| Deeds pleadable at this day ought to be made after the time wes. 1. ch. 33. 
of K.R. 1. for this is the law for pleading. Although for bring- 34 H. 6. 35. 
ing aQtions, 32 H. 8. ch. 2. 21 Fac. 1. ch. 16. being ſtatutes 33 + & 27: 
made for that purpoſe, have abridged the time; yet for the plead- 
ing of deeds the law has been conſtant, for the ſaid time of 
- Rich. 1. between Weſt. 1. and the firſt year of Rich. 1. there 
were eighty-ſix years; a writ of right was confined to this time ; 
and by 32 H. 8. to fixty years. The 21 Jac. 1. ch. 16. has 
| altered the ſtatute of limitations before uſed for certain writs. 
Preſcription zs from the time whereof the memory of men li- 
ving, &c. and this holds, if there be not ſpecial evidence by re- 
_ cord to the contrary. 0. 


Diuturntate temporis omnia praſumuntur ſylenniter ata. 


A peaceable poſſeſſion for ſixty years makes a right ; for * $9. the affiſe of 


| darrein pref 
21 7ac, 1. ch. 16. takes away the entry and afliſe, 32 H. 8. of rials. of | 


takes away the writ of right and the formedon. The quare 1m- ward, and ſeifure 
| peait and raviſhment of ward, and right of advowſon, and Fure %* the an body ; 


| | X for theſe rights. 

| Patronatus * are excepted, by the 1 Mar. ch. 5. might happen vor 

3, : \ to fall in ee wth 
ſixty years. | 
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24 E. 3. 35. ATE quod red7at againſt baron and feme ; a proteQtion 
LS vu A of the King's ſervice is caſt for the huſband, and the tame 
4 H. 5. Protection, day an 7nnoteſcimus is ſued, by which it appears that the huſ- 
Default, Baron and Hang js not in the King's ſervice; for which carje the protection 

Feme, Reſummons, . ——_— on | | 
Jour, Akon fur le 18 repealed, and declared void ; this turns to the default of both 
Caſe. the huſband and wife : for a protettien ſo repealed for a nullity 
in it was void ab 7nitzo. By the juſtices of both benches. But 
if it had been once valid, 7# world bave put the parol with- 
out day for both the huſband and wife; and yet, if there be 
cauſe, it may be repealed within the year. By the caſting of 
a protection the day is diſcontinued ; and after the year and day, 
Hob. 139. _ upon reſummons or reattachment, the plea ſhall be recontinued, 
* Page 27. but * the plea may be revived by reſummons within the year 

| upon the repeal of the prote&ion, 3 H. 4. 10. 
I Vir & uxor cenſentur in lege una perſona. _ 

t 47 H. 6. __ An eſfoin of the King's ſervice caſt in the cafe of huſband and 
it 7 grins wife, or in the caſe of any other perſon, does not put the paro] 
Stat. de Gloceſter, without day at firſt ;. for day is given to him who caſts the ef- 
ap. 8. > ſoin to bring in his writ of warrantia der, which day the Judges 
appoint : but it_ is not ſo in the cate of a protection ; the pare! 
is w:thout a day. It lies for no longer time than a year and a 
| day : after the year and day, the plea is to be revived by reſum- 
26 H. 6, Default. 4, MONS, if the prote&1on 1s not repealed before. In a pracipe again 
2  _ huſband and wife, the default of one of them 1s the default of 
both ; for one cannot anſwer without the other : 'tis no incon- 
'venience to the wife : for, upon default after deitault of the hut- 

band, ſhe may be received to defend her right. T 
1 H.6. r. In a pracipe quod reddat, if the tenant, not having been ſum- 
9 C0. 32. 2. moned, loſes his land by default ; and the ſummoners, veiors 
and pernors die, ſo that the writ of deceit is gone ; an action of 
the caſe lies againſt the Sheriif, if he has made a fajſe return, 
and he who 1o loſt his land, ſhall recover the value of it from 
® [Deins] fic prior the Sheriff. The 31 E/. ch. 3. ordains prociamations to be made * 
editio. But note; within fourteen days before the return of the ſummons, at the 


the ftat. ſays, az / ; . EE 
fourteen RF door of the church, in the vill or pariſh where the land les, 


- ME IE ” 7 I ns 


fore, &. _ upon Sunday, after divine ſervice ; otherwiſe no grand cape ſhall 
'Cr. El. 397. iſſue | ; | 
Hob. 133. : 


Lex non deficit in juſtitia exhibenda. 


- 


C A-SE::LI: 


4.215 ATE of conſpiracy 1s brought againſt two, one appears, and 
Crolvincs Ved. \ pleads Not guilty, the other mMmaKes defauit ; the jury finds 
Went. 234 that he who pleads, conſpired wii the other who makes de- 
Cartaew 410, 417+ fault ; the plaintiff has judgment, affirmed in error : for al- 
though he who makes default cannot be convicted of the faid 
conſpiracy, becauſe he does not appear, yet the law gives fuch 
credit to this verdi, that it ſhall be intended zo be true as to 
the conſpiracy, againſt him who pleaded, until it be diſproved 
by an attaint. 
Stabitur preſumptiont donec contrarium probatur. 


CASE 
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| CA S958 -- be: 
Tenant who holds by Knight's ſervice! from the Earl of 


| Lancaſter dies, his heir within age ; afterwards another an- 24 F. ;. 24, zx. 
\ceſtor of this heir, who holds of the King 72 caprte, dies, and. Chattel, Gard, Pre- 
* "his land deſcends to the ſaid heir ; the Earl ſhall hold the faid 501 5 
ward for both his tenant's land and the body, and ſhall not be 
_ diveſted by this deſcent; for it was a chattel veited by good and 
Jawful title. The Earl of Lanca//er may grant the ward in the 
life-time of the father / accideri?, and fo from heir to heir ; for 
he has jura regalia in the county palatine of Lancajler. Dy. r08. a. 
= This award was oy the Duke's counſel, according to law. g p,. 28 

* Where there is not ſuch a chattel veſted, the King's pre- x... \ bran 
rogative holds againſt the Earl of Lancaſter, if the King's tenant 
in capite holds of the Earl of Lancaſier by knight's ſervice, and 
| dies, his heir within age. .For prerogativa regis, ch. 1. only 
excepts the fees of the Archbiſhop of Canterbury, and of the _ 
Biſhop of Durham between Tine and Teſe, and of the Lords C#aa ju/te 3of7 fa 
| Marchers ; but the Earl of Cheſter, Duke of Cornwall, the Prince, muigact« rt d 
and the Duke of Lancofter are ſubject to this prerogative. 

There 1s a diſſeifor of a manor; a tenant of the manor dies, 
his heir within age, the diſſeiſee enters ; he ſhall have the ward. 

See my Repertory, title Chatte/s. | Ts 

4. who has jura regalia, grants to B. the guardianſhip, cum yg, x , 
 acciderit, of the heir of C. his tenant; A. has another tenant, = 
 wviZ. D. and the eldeſt fon of C. is heir apparent to D. C. dies, 
and afterwards D. dies : B. ſhall have this ward for 55th body and 
| land, although he be the heir of D. and within age ; for it was 
veſted before in B. by the death of C. before the death of D. 
If D. dies before C. and land deſcends upon the eldeſt fon of C. 
B. ſhall not have the wardſhip of the lands of D. nor of the 
body of the eldeſt ſon of C. for C. is alive, who is his father. 


CASE: LAH: 


Monk is indicted of felony, and acquitted ; if he will bring Co 1 132, b, 

{{\ a writ of conſpiracy, his abbot may, and ought to join with ;* x : oh 
him in the writ. | Fitz. Corone, 276. 
| Fudgment affirmed in error. "2008 ca 

A monk is beaten ; the abbot and monk bring treſpaſs ; the "endl A ht A 
abbot ſhall recover damages. So if a monk beat; a man; treſ- 22 Af. pl. $5. Ab- 
| Paſs ſhall be brotight againſt the abbot and monk. A monk or 2% and NMoigne, 
teme covert commits felony ; an appeal ſhall be brought againſt ene pK cog 
the monk without naming the abbot; and ſo of the feme co- Wett. 2. ch. 12. 
vert ; 1t ſhall be brought againſt her without her huſband ; for 
it concerns life : where it does not concern life, the abbot and 
huſband ought reſpectively to be joined, where a monk or a wife | 
commits A treſpaſs. But in both caſes, although the abbot and : 
monk join in the wrt of conſpiracy, the abbot alone ſhall have 
damages : but an huſband and wife, who join in the wrt of con- 
ſpiracy, ſhall recover damages 7ogetber as well as in treſpaſs com- 
mitted upon.the land or agazin/t the perſon cf the wite, where 
they join in an aCtion, and are plaintiffs : ſo where they are de- 
* tendants, judgment. ſhall be giver againſt them both. 
, Que coherent per fone a ferſona ſeparari nequeunt. 

CASE 
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Firſt Century. 


CASE. LIV, 


Yel. 4, 5- "- HE receipt of goods feloniouſly ſtolen, the receiver know- 
4 94 "4 | | ing them to be ſtolen, is not felony ; the receipt of the 
tawf. Corone, 53- felon himſelf, only makes the felony. For the goods may be 


ys _ AED waifs, and ſuch receipt may be by the Lord of the franchiſe, 


6G. r. ch.23. Who has the waifs. 


\& 4 W. & M. By the ofſent of all the juſtices. 
opt «. Favorabilia in lege ſunt fiſcus, dos, vita, hibertas. 
* Page 29, * 4. buys from a man unknown, who is a thief, an horſe 


es which is worth 20/. for 20s. this is felony: for becauſe A. did not 
V.6G. 1. < 11- apprehend the ſaid felon, he received him and the ſtolen goods ; 
BY he and this makes A. a felon. But this unknown man ought to be 
cy | ping . . » | 2d P - h W. 
ftolen goods, and not indicted and attainted, before the buyer ſhall be indicted of this 
| I" wm TY receipt to make him a felon. Ts 


See 1 A. ch, 9. 


CATE :LV.: 
26 AM. pl. 6. Foreſt HE King 7s ſeized in' fee of the honour of Pickering, to 
ren Preagy ve which a foreſt is appendant ; the King grants to A. in fee 
guiſhment. the bailywick of this foreſt, rendring rent, and afterwards grants 


the ſaid honour cum pertinentirs to B. in fee : reſolved that the 
foreſt paſles to B. reſolved that the bailiff of the ſaid bailywick 
43 ©o. 31. ©, ſhall attend the ſervice of the foreſt for B. reſolved that B. ſhall 
ET have the forfeiture of this bailywick, upon ſuch miſdemeanor in 
A. as ſhall give a forfeiture ; reſolved that in ſuch caſe B. the 
patentee ſhall anſwer the faid rent reſerved, ut ſupra, to the 
King ; and alſo all arrearages to be incurred after the ſaid for- 
feiture, if any ſhall happen. 
pk EET By all the juſtices. 

The ſtatute of Prarogativa Regis, cap. 11. Stamford pre. 41. 
this ſtatute reſtrains the King's patents to the expreſs mention, 
de dotibus mulierum, adwvocationibus ecclefiarum & feodis militum. 
Otherwiſe. they are not to be of effet for theſe 7hings. This 
ſtatute (becauſe it reſtrains the common law) ſhall not be exten- 
ded to the principal caſe, nor to a leaſe appendant to a manor, 

' Nor to a corody belonging to a priory ; for theſe are out of the 
letter of the ſtatute. : 


Que legi communi derogant ftrifte interpretantur, 


CASE LVI.: ..» 


26 Afl. pl. 52. N E appeal ſhall be brought againſt all the principals and 
a6 þ 3," acceſſfaries, and the acceſlaries of the acceflaries ; for there 
+0: #7: 22 is only one appeal to be brought; and if any one be omitted, 


7 Co. 2. bd. þ he can't be ſued by another appeal : but 'the omiſſion of any of 
LR 1; Appodl, hens does not vitiate the appeal, as to thoſe againſt whom it is 
ſary. I ought. | 
Pene ſunt reſtringende. 
| Reſolved by the counſel. 
I underſtand the caſe of acceflaries of acceſlaries to be. before 
the fact ; for ſuch may have acceſlaries, for they are guaff aftors in 


fact. But as for acceſlaries after the fat, they cannot have ac- 
ceſlarics, 


4 CASE 


th ttt td 


Firſt Century. 


TTY TIE 


 *CASE LVIL * Page 30. 


Felon robs a merchant and kills him; the merchant's boy 26 Af. pl. 23, & 
A comes quickly after, and finds this fa# juſt done, and kills pl wp os. 
the felon ; 'tis no felony in the boy. Robbers aſſemble them- rone, 261. 
(elves at the houſe of 4. to break it, and to rob or kill him : 24 H. 8. ch. 5, Co- 
4. thoots out of his houſe at the felons, and kills one of them : pg orfeiture, 
it is not telony. | 

gy By all the counſel. 

 Pucd: guis ob tutelam corporis fut fecit, jure feciſſe videtur. 


The ſtatute of 24 FH. 8. ch. 5. in this caſe is only an afhr- 
mance of the common law : in this caſe there is no occaſion for 
a charter of pardon, nor doth any forfeiture of goods belong to 
the King. 


CAS E-LVUL 


A Seiſed of land in fee, grants by deed rent out of this land Carter 52, 53. 

* to B. for life, the remainder of the ſaid rent to C, for life, yaa 66 38. 
and afterwards by another deed releaſes to C. and his heirs all g x _ es 
the right which he has in this rent ; and if it ſhall happen that Lit. Confirmation, 
the ſaid rent ſhall be arrear, that it may be well and lawful to _ Ns 
C. and his heirs to diſtrain for it in the ſaid land : reſolved, that mainder. : 
this is a good remainder of a rent newly created, and that C. has _ 33» Pl. 23. 
a rent-charge in fee ; for the ſame rent in this caſe, in conſtruc- add aus 
tion of law, ſignifies the like rent. . 

PE Os,  Aqdjudged and affirmed in error. 
 __ A. grants a rent-charge out of his land to B. for fe, and A. tie. a. 548. 
afterwards confirms the eſtate of the ſaid B. in the ſaid rent to 
B. and his heirs; B, has only an e/tate for life. The word of 
confirmation doth not -amount to the word grant ; as a releaſe 
_ of a leſſee for years to his leflor doth not amount to a ſurrender, 
for the releaſe ſuppoſes the leflor in poſſeſſion. 


Proprietates verborum ſunt obſervande. 


CASE LIX. 


Q EVERAL appeals of murder are brought againſt 4; he 26 AM. pl. 51. Ap- 
k_) renders himſelf at the exigent, and is committed to the Pe} Froceſs, Eſcape. 
| Marſhal, who negligently ſuffers him to eſcape; the Marſhal 

thall only be fined, becauſe the eſcape was negligent ; and an 

exigent de novo ſhall be awarded againſt the appellee, and the 


gaoler ſhall pay but one fine; for one perſon at one time can 
eſcape but once. 


By the juflices and the counſel. 


A voluntary eſcape of a felon | is felony in the gaoler. Stamf. 35. 


* The fine for a negligent eſcape of one attainted of felony * Page 31.' 
12 100). if he be not attainted, zz zs 100 s. 


Intereſt reipublice ne maleficia remaneant impunita. 


I CASE 


Fi rſi Century. 


2 E. 2. 
Fitz. Obligation 11. 


26 Af. pl. 24. 
Conuſance de pleas. 


1 Vent. 234+ 

Co. Lit. 132. b. 
24 E. 3. Mich. pl. 
34. See Caſe z1. 
before. 
Conſpiracy, Judg- 
ments, 


Carthew 416, 417. 
22. E,-3. 

Fitz. Corone, 276. 
22 Aſl. pl. 87. 


Carthew 416, 7. 
* Pape 32. 


| 
"CA SE LX. 


AN: obligation made at this day, bearing date at Amzens in 
France may be ſued in Erg/and ; but not if it bears date at 
Amiens in the kingdom of France. 


Duwdale's caſe, 6 Co. g. 46. b. 


Verborum proprietas eſt obſervanda. 


CASE XL 


\ Grant of the conuzance of all pleas doth not extend to afli- 
ſes. Upon conuzance granted, the original ſhall not be re- 
moved out of the ſuperior court, nor fall the record, but only 
a tranſcript : ſo that upon a reſummons, upon a failore of juſtice 
in the inferior court; the ſuperior court may proceed. By all 
the counſel. An afliſe is not properly placizum but querela, The 
writ of ailiſe is thus: A. queritur quod B. difſetfrvit eum, &c, A 
writ of error in all cates (except the caſe of a fine) removes the 
record . for it takes it out of the inferior court to the ſuperior, 
In the caſe of a fine, the tranſcript only 1 is removed upon the 


writ of error. Poſt. 62. 


Lex non deficit in jllitia exbibenda. 


CASE ' LAI. 


A* abbot and A. his monk bring + a writ of conſpiracy ed 
B. C. and D. and the writ fays, that B. falſely and maliti- 
ouſly conſpiravit cum C. & D. & conſpiratione preantea habita 
procured the ſaid 4. to be appealed of a robbery ; for which the 
ſaid A. was taken and committed to Newgate, and indicted, and 


thereof acquitted. B. pleads Not guilty, and is found guilty, 


and judgment is given that the abbot ſhall recover damages ; 
although none of the other defendants were afterwards attainted 
of this conſpiracy, nor any proceſs, after judgment had, againſt 
C. or D. judgment was aftirmed in the King's Bench, The rea- 
ſon is, the procurement was laid in B. only, and after iſſue and 
judgment B. was ſevered from the others, viz. C. and D. and. 


the ſuit was determined as to B. The abbot had judgment only 


to recover his. damages and coſts; and the defendant in this 
caſe had not .the villainous judgment ; that is, never to be a 

witneſs, never to approach the King's palace, to be impriſoned 
for life, his houſes to be pulled down, his wife and children 
being firſt caſt out of them, his trees cut down, his meadows 
plowed up, and his lands, goods, chattels and writings ſeiſed 


Into the King's hands.. 27 Af. 43 E.3. 4 H. 5. Stamford 


Its. 
* This is a villainous judgment, and 1s ſo called in the law ; 


and 1s only given upon an indictment at the ſuit of the King, 
not upon a writ of conſpiracy. 


Stabitur preſumption donec probatur in contrarium. 


CASE 


— —_— —_ n — 


Firſt Century. 


CASE ELXIlI. 
{ Is conſtituted. a juſtice of afſiſe ad afiſas capiendas generally ,g ag, yi. io. 
"5 in comitatu H. and afterwards B. is affociated to him ; and Judges, Affociation. 
afterwards the King by another commiſſion, reciting that A. ne-*: NB 178, 186. 
gotiis ſuis intendebat, and could not attend theſe atfiſes, conſti- 
rutes C. una cum B. to take all afliſes; without any recital of 
the firſt commiſſion to 4. or of the aſſociation, but as aforeſaid ; 
and without any power given 7herein to reattach the parties : zf 
as refolved by the counſel, that it was well done. If an afliſe 
be taken upon a ſpecial patent, which has not the words una cun 
his quos vobts afſociaverimus, an aſſociation does not lie ; but if the 
ſpecial patent has theſe words, an aflociation hes. 
Whence it appears that in affiſe where the patent 1s gene- 
ral, an atlociation may be made to an aſſociation ; but not in a 
ſpecial patent where ſuch words are wanting : but there 1s no oc- 
cafhion for words 7o give a power to reattach the parties and the 
recognitors of the afliſe; for this power 1s incident to the au- 
_ thority given. 7 
Qua concedit aliquid, concedit omne id fine quo conceſſio eft irrita, 


CA $ E- LXIV; 


HERE a recovery is had by default or by verdi&, and 27 E 3. 34. 
a writ of error is brought, and an error affigned, which We + Pop 

does not 71 facto abate the original writ, as death ; but only makes ;2 H. 6. 10. 
it abateable, as entry pending the writ, or coverture, or the ac- * H. 0: 1: 

I IE CLE ; « 34 H. 6. 4. Ant. 6. 
quiſition of a dignity ; which might have been pleaded, and were þ;,or, Bill de Ex- 

_ not; and which only make the writ abateable : theſe ſhall not ception. Earl of 
be aſſigned for error ; for they are waived, becauſe there was no ONES. __ 
exception taken 70 7he writ, = COT OT 

| _ = Judgment affirmed upon error. 
Vigilantibus ſubſerviunt jura. 
Qua tacet conſentire videtur. 
Matters alledged, or given in evidence, and not allowed b 

the Judge; as a challenge to the array or to the polls, a denial 

of aid, an effoin, or a difallowance of evidence, ſhall not be aſ- 

figned for error ; but if a bill of exceptions be made containing 

this or the like matter, and this bill be ſealed with the Judge's 

ſeal, and joined to the record ; this ſhall aid the plaintiff in the 

writ of error, if there be good cauſe ; and the Judge ought not 

to reject ſuch bill of exceptions. 


* CASE LXV. * Page 33. 


A* aſfiſe 7s braught of rent in Dale in the county of A. it is 29 AM. pl. 59. 
no plea in this action to ſay, that there are in the ſaid Viſne, Afiiſe, Vills, 


L . oj . Paroches, Trial d 
county Iwo Dales, without any addition to diverſify them 3 auter Ville Sopmthog 


for the plaintiff recovers by the view of Jurors. ty, Neceſlity. Juſtice 


; By all the juſlices of England. ought not to fail. - 
The writ of affiſe requires that the jurors ſhall have the view * Bag 


of the land in plaint, before their appearance before the ju-8 E 4. 6. 
itices. _ 34 3 6. . 
| 39 H. 6. 13. 


A 
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A preecipe god reddat ought to be brought in ſome vill ; an 
alſiſe may be "brought in an hamlet; and altho' there be two 
Dales with an addition; yet the afſiſe ſhall not abate, for the 
ſheriff ſhall not put him in poſſeſſion by the view of jurors. 
* By 4 Any, c, 16, * Reaſons why the proacipe quud reddat ſhall be brought in a val. 
hy tor me cov® One: is, that they of the vill, by intendment of law, have the 
ga Pape fecd beſt knowledge of the title in queſtion, being the neareſt neigh- 

bours ; the ſecond is, the ſherift will the better know where to 

put the demandant in poſlet{ſion if he recovers. Treſpaſs may 

be brought in a place known, or in an hamlet; ſo may any per- 

ſonal ation in which damages only are 70 be recovered. And 

where any action 1s laid in Dale or Salr, they ſhall be intended 

Yel. 26, 2, 77 vills; if the defendant alledges no ſuch vill, or no ſuch place, 
apes Swe £ : ifue ſhall be tried by a v:/ue from the body of the county. 
| | In treſpaſs and precipe guod reddat in Dale ; Over-Dale and Nether- 


Dale without any addition fhall abate the writ; for upon iſſue 


3- H. 6.11. Joined it does not appear out of which neighbourhood the jurors 
$s H. 6. 32. thall come. 
Hob. 190, 266. If there be a pariſh in which there 1s no vill, the pariſh will 


| Dorrel's caſe, Fauk ſerve, Where a cuitom de don dectmands 1s traverſed in the Wild 

on of Suſſex, the trial ſhall be by a jury from the body of the county. 
Vills were before parithes ; for the diviſion of pariſhes was about 
the year of our Lord 7500. The Saxons had conquer'd this iſland 
before that time; and the Saxons in their own country dwelt in 
dorps, that is, vills in Engliſh; and fo they did in England after 
their conqueſt ; they retained their antient method. See 2 R. 
3-7. See my Repertory, 717le Brief. 

Plowden's caſe of Some counties in the north parts of England, and. many iN 


mines treſpaſs = Wales have no vills but pariſhes ; in ſuch caſe. in both real and 
there in a grea 


waſte. 22 E. 4. 3. Perſonal ations, a jury of the pariſh will ſerve, ne curia regis 
| deficiat in juſtitia exhibenda. Articuli ſuper chartas, cap. 9. Jurors 
ought to be, 1//, The neareſt A Og 2d'y, Sufficient. zaly, 

Inditferent. 


Gf OR A pracipe 1s brought of lands in Dale; ; all the lands there are 


Fitz. Trial, 97. within the diſtreſs of the demandant; if the tenant will confeſs 
ITS. 2 this, the trial ſhall be de villa proxime adjacenti ; in a writ of 
Fitz. Aff. 382. 


right, if there be not knights enough in the county, where the 
action 1s brought, they ſhall be taken de comitatu  proxame ad 


facents. 
Vicini vicinorum fafta praſumuntur ſeire, 
CASE LXVI. 
a6 Af. pl. 24 HE caſe of the abbot of St. Edmond's Bury. Conuſance 
o H. 7. L of pleas was granted to this abbot in the time of the Kings 
9 Co. :4 "he we. St. Edmond and St. Edward, excluſive of the Juſtices of the Com- 
wh hancm1 "4 mon Pleas, of the King's Bench, and of the* juſtices of Afliſe : 
37 H. 6. 27. this grant does not extend to afſiſes, without expreſs words of 


Fi Capaſpnon, 93-afſiſes. Although it was confirm'd by H. 8. reſolved by the 
"P.c.., counſel. The King's charter * ought to have a reaſonable con- 


& 
TIgE 34+ ſtruction. Note; there were courts of Weſtminſter and Common 
law before the Norman conquelt. 


Lex «jt ab eterno. 


Aſia eft fejtinum remedium. 


Upon 


on 


' the court of the franchiſe ſhall never afterwards have conuſance | 
of that plea. The court of Common Pleas cannot hold plea of 
affiſe, if the land be not in the county of Mrddlejex ; for by the 


Firſt Century. 


fail f right in a franchiſe, and a reſummons ſued, 1! H. 4. 27. 
Upon failure of right , : * Fitz. Conuſance, 83, 


”—_— 


ey Conulance, 


ſtatute of Magna Charta, afliſes are to be taken in proprits com!- 


-xatibus. A conuſance of pleas is not grantable in a qguare 7mpe- 
dit, for the franchiſe cannot write to the Biſhop. Where the Hich. ;8. 
ſuperior court is ſeiſed of the plea, conuiance 1s not grantable; 


nor is it grantable of a plea out of the county-court, for this 


court cannot award a re-ſummons. A franchile is not allowa- 


ble, if it has not been allowed within time of memory. It ought 
to be claimed on the firft day. Becauſe of theſe difficulties, they 


who have ſuch franchiſes ſeldom are ſeen to demand conuſance. 


See my Repertory, 7itle conuſance. 


CASE ULXVIL 


'T HE grandfather holds of the King 7n capite by knight's 29 AM. pl. 32, 


ſervice ; he dies ſeiſed ; the father enters and makes a pravend nqg60 _ 
feoffment of the land with warranty to A. after the death of the facias ſur office. 
father an office is found, that the father died ſeiſed of this land ; 


and that C. his heir is of full age ; before this office was found, 


_ another office was found, that the grandfather died ſeiſed of the 
ſaid land, and that 1t deſcended to the father in the time of E. 2. 
and that the ſaid father was heir to the grandfather. C. the 
| heir of the father ſues a Scire factas in the time of E. 3. reci- 


ting the ſaid two offices, againſt the ſaid feoffee, as hcir to his 
grandfather, that 1s, heir to his father, who was heir to the 
grandfather, and that the grandfather de obztus ſui tenuit de nobis, 
viz. [. 3. the ſaid land : whereas 77 7ruth he died in the time of 
E. 2. as appears by the ſaid firſt office found in the time of E. 2. 
to reſciſe the land into the King's hands to make livery to the 
heir. Reſolved by the ſages, that this Scrre facios does not 
lie; as well becauſe of the warranty which the feoflee has, as 
the repugnancy in the writ. 
| Contraria allegans non eft audiendus. Bo 
At this day the feotfec in this caſe way traverſe the faid laſt p,,, ,... 


_ office, and confeſs the former office, and alledge the feoffment « U. 7, 28. 
_ with warranty made to him by the father ; and pending this 


traverſe, the King may make livery to the heir, and leave the 
heir and feoftee to try their right at the common law. | 


CASE LXVIL 


Grants the wardſhip of an heir within age in his poſſeſ- « Co. 18.2.8. C. 
* ton, by deed, by the word concef to a woman, and this Hob. 47. 8. C. 
woman takes huſband ; a writ of right of ward is brought by B. £4 0 —_— S. C. 
againſt the huſband and wife, the wife dies; the writ ſhall not RES. 
abate ; for this 1s a chattel which ſurvives to the huſband : the caſe. 


huſband vouches A. to warranty, by the faid deed by the force £<%: 19.172: 
R : | —* >> Spencer's Fitz. Gard. 
of the word conceff, as aſſignee * in law of his wife, and this is 76. Voucher 312. 


well ; the plaintiff has judgment againſt the huſband ; and the Wardihips in chi- 


© 5a | boliſhed 
huſband againſt the vouchee ; and upon this judgment to reco- by Te. mov 24. 


ver in value, a writ iflues to extend and appraiſe the value of * Page 35. > 
the ward, &c. If the marriage of the ward at the time of the 


.grant was worth only 100). and afterwards during the guardian- Gemay, Gow, 


*- Voucher, Recovery 
K ſhip in Va'ue, Brief and 
| Abatement de Brief, 
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Firſt Century. 
ſhip other land deſcends to him, fo that now his marriage is 
worth 200/. the defendant,. that is, the huſhand, ſhall recover the 
200. in value; this judgment was affirmed in error. A writ of 
error at this time remoy'd the record into the Chancery, and from 
the Chancery it was ſent into the King's Bench. 

Roar, Demurrer was joined between the defendant in a writ of 
Read and Neomans , , 4 
caſe, 10 C9. 134, Tight of ward and the vouchee upon the lien cf the warranty, and 
Yelv. 112+ _ adjudged againſt the vouchee ; it is not peremptory ; judgment 
Noake's cale, 4 C9. (211 only be ftet vocare : fo upon a demurrer upon a counter- 


46 R. 3. Judgment, Plea of the voucher ; 'tis otherwiſe upon a plea to the writ tried 


166, by the country. Upon a voucher in dower, upon a counter- 
Fs E. 3. Variance, lea of the lien, the plaintiff ſhall wait till judgment be given 
yer 367. upon the lien, in the caſe of the heir youched in the fame 


county. 4 H. 7. Dower 19. 30 E.3. 6. 20 E, 3, Counter- 

plea of warranty, Fitz, 7. 

"Da ©. 06. A grant of a ward by deed does not bind the executor of the 

2 £2  _ grantor to warranty. Ded: doth not bind the heir for the free- 

Fitz, Voucher, 212. hg]q or fee ; it extends only to the feoffor during the life of the 

Ss feoffor ; altho' if the feoffee recovers upon dedi, he ſhall reco- 
ver the fee in value, The word warrantzzo by a man and his 
heirs, makes a warranty for the warrantor and his heirs to the 
feoffee, his heirs and afſigns. The rent and the reverſion make 
a warranty upon a leaſe made for life ; ſo of an exchange. In 
the caſe of the King, no warranty ſhall be without expreis men- 
tion to have a recompence 1n value in caſe of ele&tion. It ſeems 
by this book and others that antiently the writ of error iſſued out _ 
of the Chancery returnable coram nobrs, that it was returned into 
the Chancery, and ſent into the King's Bench by the Chancel- 
lor, as 1s uſed at this day upon iffue joined in the Chancery and 
tried in the King's Bench ; but at this day this courſe of a writ 
of error 1s gone out of uſe, for both courts are cram Rege, an{ 
this circuit 1s to no purpole, Lox reprobat moram. 

ro Co. 134. b. There are two plaintiffs in a «crit of right of ward, if one of 

Dally 51. pl. 17. them dies, unleſs there be ſummons and ſeverance, the writ ſhall 

LO: = i. abate ; but if he who 1s ſevered dies, it ſhall not abate: 'tis 

Carth. 289. otherwiſe of two defendants, if one cf rhem dies the writ ſhall 

Dally 42. P'. !7- abate. Tenants in common berg plaintiffs, may join in perſonal 
actions, and the ſurvivor cf hem ſhall have the action in treſpaſs 
de clauſo frafto; in this caſe the aCttion turvives : but not fo of 
goods, for they go ſcverally ; neither the goods ſurvive nor the 
action for them. 

Hob. 12. The word demr/}, in caſe of a leaſe for years, makes a warranty 
to the leſſee and to the aflignee of the lefiee, and upon this word 
an action upon the covenant lies againſt the heir of the leflor, if he 
ouſts the leſſee. 9g El, Dyer 257. 

In a warranty to the feoffee of land, made by the feoffor ; upon 
voucher if ſpecial matter be ſhewed by the vouchee, when the 
vouchee enters into warranty, v2. that the land at the time of 
the feoffment was worth only 100/7. and now at the time of the 

_ voucher it 1s worth 200 /. by the induſtry of the feoffee ; the te- 
nant ſhall recover only the value as it was at the time of the 
ſale; for if the a&t of the feoffee has meliorated the land, this 
{hall not prejudice the feoffor in his warranty ; but in the princi- 
pal cale, the att of God only operated, and not any a& of the 

Py. 257. pl. 14, grantee. The word conceſſ# in a leaſe for years does not make a 

bzol. 150. pl. 263 warranty ; the word d-mi/i makes it; but it does not bind the 


 Executors 


"D 


Firſt Century. 


executors of the leſſor if the leſſee be derived out of an eſtate for 
life, if the covenant of the warranty be not expreſs, that the 
leflee ſhall hold his whole term ; for the leaſe 1s ended : but it 
binds the executors of the leflor who has a fee or fee-tail, where 
the leſſee is evicted, and the executor has affets; for ſuch leaſe 
is not ended. 47 E. 3. 22. 


*CASE. LXIX. * Page 36. 


"HREKF. are bound in a recognizance, one of them dies, ' ot , 
| his heir within age, a Scire facias is brought againſt the Jap 31. 7 
others; the parol ſhall demur againſt all; for their land ought 24 E. 3. 28. zo. 


to be equally charged, and becauſe the land of one cannot be Si: John Langford's 


' charged during his nonage, the others ſhall not be liable until he Sir William Her 


bert's caſe. 
| So adjudged and affirmed in error. 300-1 


oth Dyer 315. 

Lex equitate gaudet. Age, Stat. Preroga- 
| | | | tive, Recognizance, 
Execution. 21 E. 3. Fitz. Scire facias, 112. 21 E. 3. 12. Chomley's caſe, 2 Co. 5. Fitz. Br. 266, If 


when the conuſor is dead, a Scire facias is awarded againſt the heir and tertenants, and the ſheriff returns all 


attain his full age. 


warned (though #n truth he has omitted one or other) ; the tenants are put to their Azdira guerela, and can- 


not plead this matter to the Scire facias ; for it'is againſt the Sheriff's return, Otherwiſe 2 Cro, 507. 16 JRE. 2: 


If in the ſheriff's return upon the Scrre facias, a tenant be omitted and not returned ; the tenant who is returned 


ſhall plead it, and ſhall nor anſwer before the tenant, who is omitted, is warned ; and ſo the law ſeems to be. 


16 El. 332, 1 Cro. 518. Dyer 173. Dally 39. pl. 13. 


'T;s otherwiſe where land is rocever's by judgment againſt . 


and M. dies ſeifed, his heir within age; upon a Scire factas to 


execute this judgment, Zhe plea of age does not lie ; for the title 
is diſprov'd. Where a joint judgment is had in debt againſt 
three, and one of them dies, his heir within age ; the law 1s the 
fame as in the principal caſe, F. N. B. 266. In the principal 
caſe, altho' the land of the recognitors ſhall be equally charged, 


yet if one of them, after the recognizance 7s acknowledged, en- 


| feoffs the King of his land by deed inrolled ; the two others ſhall 


be charged, and this land of the King be diſcharg'd of the exe- 
cution ; but it ſeems that a petition lies to the King to relieve 


them pro rata. And if the King makes a leaſe for lite, even his 


leſſee ſhall not be liable, without petition to the King, 9 H. 4. 4. 


& 2 Co. 53. b. 
Knotford's cale, It ſeems, if the leaſe for life had been made by 


| the recognitors after the recognizance, and after the recognizance 


and the leaſc, the conuſors had granted the reverſion to the King; 
ſuch grant would not partake of the King's prerogative. Land 

deſcends to an infant hezr of the conuſor ; during his nonage this 

land 1s not hable to the extent. The dower of a wife, who was t Lev. 198. 


married after a ſtatute or recognizance acknowledged, ſhall be CX— 


tended during the minority of the heir. 8 E.1. Fitz. Af. 417. 
It the title of dower, or the leaſe precede the ſtatute or recogni- 
nance, they are not liable at all to ſuch ſtatute or recognizance. 
The words of the writ of extent except the lands of the heir 
within age, according to the ſtatute de Mercatoribus. This con- 
tribution and ſtay till the full age of the heir, extends to the 
lefiee for life or years of the conuſor, who has part of the land 
liable, and the heir within age the refidue. The reaſon is, the 
land of every one of them ought to be equally charg'd, becauſe 


|, that the whole is liable to the judgment ; and this cannot be, if Hob. 46. 


during the nonage, the burthen ſhall fall upon one or other of 
| them 


5 <-> itrmnne ugarooww nemeyaremn tg = the earthy _— 
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| them only ; as, upon tenant in dower or the lefiee of part of 2h: 
| land. After the ſtatute is acknowledged, a leaſe is made of the 
whole land for life or years, and afterwards the conuſor dies, his 
heir within age ; this land is extendible during the leaſe Terr 
tranfit cum onere ſuo. And this extent ſhall laſt as long as the 
leaſe for life or years, and not after the determination of then), 
during the nonage of the heir. An heir of full age ſhall not have 
contribution. 


7 Co. 12. b. 
Dally 43. pl. 29- 


CASE LAX; 
z9 E. 43,49. TRESPASS was brought again{t a biſhop and others be- 


29 Al. pl. 33- fore commiſſioners of oyer and 7ermrner, and the original 
Error, Treſpaſs, E- Writ was of a treſpaſs done at a place called Cole juxta Sover- 
velq; Indictment, hoy; whereas Cole in truth 1s a place call'd Cole, and 75 in Sworr- 
_ OE ſham, and is call'd in Eng/iſh Cole beiides Soverſham : upon Not 
* Page 37. guilty pleaded iſſue was join'd, and a Venire facias * awarded from 
_ Cle, a verdict was given, and judgment for the plaintiff ; which 
was affirmed upon error in the King's Bench. Three errors were 
aſſigned. 1. That juxia was a bad expreſſion, for Cole is a place 
in Soverſham, called in Engliſh, befides S2verſham : non aliocatur ; 
for a Yenire from Ccle, without more, 1t being a place known, is 
Nte ;in this caſe the {yfficient in treſpaſs. 2. The Yenre facias was to try the ifſue 
ſeveral, 2wruz . Defore the juſtices of cy27 and fermimer, and did not mention their 
Green unum Ze <0iu- Chriſtian names + neon allocatur ; for coram juſliciarits is ſufficient. 
Foes red Aug 3. This judgment againſt the biſhop 1s in treſpaſs v: &. arms ; 
Coram Fafticiariss de 2nd judgment is not given, guod capiarur : non allccatur ; 21 BE. 4. 
oyer and terminer, Proceſs 50, and 31 Hs. 3. ibidem 54, agree with this. And this 
WR is for the great reverence which the law gives to the prelates of 
for they are no: Ju- holy church. In ſuch caſe againſt any other Peer of the realm, 
ſices without aim. 5yUdgment ſhall be guod capiatur. If a writ be directed to a Bi- 
ſhop, triable witain his manor, between two tenants ; the writ 
ſays, guod c/amat t:nere de bis; but if it be direfed to a Duke, 
Earl or Baron, [zt foall jay] Quad clamat tenere d> te. Altho' at 
this time, regimen facerdetis & provicifis were dift.nct; yet in 
temporals the law made no diſtinCtion of them : for great con- 

tempts the temporaltics of a Biſhop might be ſeized. 


: Fudgment affirmed im error. 
| Summa ratio «7 que pro rel grone fact, _ 
6 AM. pl. 5. A Biſhop was plaintiff in an attaint, and was nonſuit ; in this 


_ caſe his body ſhall be taken ; and /o z? fall in the cafe of felony, 
aſter indictment or attainder : for an attaint inflicts a grievous 
puniiment upon the jurors if they be found guilty ; and /ex 79- 
[tents requires judgment of impriſonment in ſuch caſe againſt a 
Biſhop. If a Biſhop be attainted cf telony, he ſhall be degra- 
ded. | 


CA SE: LXXI 


29 AL. pl. 47. Ex-* LAWRY is a good plea in an Arudita guerela, for the 
outlawry does not depend upon the Audita guerela ; and 

A Ow the judgment againſt which relief 18 prayed, 1s not to be reverſed, 
Utlary, Error, At- Þut only the execution of it. In error, outlawry upon the judg- 
taint, Non-ability. ment, which is to be reverſed by the writ of error, 1s not a plea; 
| for the ſaid judgment being the foundation of the outlawry, me 
- reverſa 
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reverſal of it reverſes the outlawry : but in a writ of error, to 
reverſe any other judgment than that upon which the outlawry 
depends, outlawry is a good plea. "Tis 10 of an attaint, where 
the attaint is to annul the verdi&t; and by conſequence, the 
judgment upon which the outlawry depends, doth not diſable 
the plaintiff in the ſaid attaint ; for the foundation'1s to be taken 
away, and therefore the outlawry in this caſe 1s no plea. 

Fudged by both ber.ches. | 
If a writ of error be bronght to reverſe an outlawry in any 
action, outlawry in another a&tion ſhall not difable zhe plaintitt 
in error ; for otherwiſe, if the outlawry was erroneous, it ſha} 
never be reverſed. 
Exceptio ret cujus diſſolutio petitur, nulla e/t. 


*CASE LXEL ©: * Page 38. 


N office is found upon a diem claufit extremum, that the 3o AM. pl. 28. 
{ \ King's tenant in caprite died ſeiſed in fee of certain lands ; 9 eee pats : 
and that A. is his daughter and heir of full age ; and ſhe has li- , co. ;6. "eek 
very : afterwards by another office it 1s found that the tenant 7 Co. 45: a. 
died ſeiſed in fee, and had two daughters, one within age; | 

-- upon this a Scrre facras ifſues againſt the eldeſt fiſter, who pleads 

_ that this land was given to her father and mother in ſpecial tail, 

and that ſhe is the heir of this venter, and that the other daugh- 

ter 1s the daughter of the ſaid tenant by another venter ; upon 

this plea, the land was re-ſeiſed into the King's hands, becauſe 

livery was ſued out wrong, upon the firſt office ; for it was ſued 

upon a ſeifin in fee, and only one daughter found heir : and the 

ſecond office finds a ſeifin in fee in the father, and that he died 

ſeiſed, and had two daughters ; and this ſpecial tail is pleaded 

where there is not any office found for the elder fiſter ; and it 1s 

centeſſed by the elder fiſter, by her plea, that her father had 

two daughters, and ſhe denies the ſeifin in fee in her father. 

| | By the award of all the counſel. 

Upon a livery miſfued, the King may re-ſeiſe, but he ſhall Stamf. 81 and ge 

only have an account of profits received after the livery ; for the *' H 7. 36. | 
King himſelf had received them before. 'Tis otherwiſe where algo Se yan 
the re-ſeiſure is upon an ouſter-le-maine; for this is cum exitibus its conſequences, 
receptts, and the King in this caſe ſhall have reſtitution of the 
whole. The eldeſt daughter in this caſe ſhall not traverſe the 7 Co: 45. a. 
laſt office, until an oftice ſhall be found for her, for the ſpecial n Wh : ve 
_ tail aforeſaid ; and no interpleader ſhall be in this caſe, for they CET $9: 
_ claim by ſeveral titles ; by 2 FE. 6. ch. 8. after office found of 
the ſaid ſpecial tail, altho' the laſt office finds the other daugh- 
ter under age, yet the eldeſt daughter ſhall immediately traverſe 
the ſecond office. 


Lex reprobat moram. 


ROW {7 CASE LXXIIL | | 
6 'HE ftatute of the 5 F. 4. c<. I6. gave a Ntþ Prius in at- 33E. 3: 


taint; but this was before juſtices of one bench or the te let, 77. 
other. The ſtatute of 14 E. 3. ch. 16. gave the Nis Prius ge- : vile. 266. 
| nerally to be taken before juſtices of aflize; but it does not ſpeak 13 FE: 2. ch. go. 
: of an attaint;- yet it was reſolved that the ſaid ſtatute of the heh 3 3 


L I4 E. J's Attaint, Equity, 
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14 E. 3. 1s to | be underſtood, that in all caſes where a Ni Prius 
is grantable, even in .an attaint, the Ni: Prius may be before 


juſtices of afize. 


The counſel mentioned in this caſe is to be underſtood the parliament. 
FJudex Aqutatem ſpetare aebet. 
A Nift Prius is grantable in a writ of right, where the miſc 


is joined upon the great aſſize : but if the matter in queſtion mag- 
na indigeat examinatione, then the juſtices of Weſtminſter will not 


12H. 7-10. 
* Page 39. 


_ Wet. 2. ch. 30. 


24 E.3- 
Fitz, Nift " 18. 
22; 


15 E. 3. 


24 H. 8. ch.-3. 


grant the Nj Prius, but will try it at bar before themſelves : 
and it hes in the diſcretion of the juſtices to do what _ think 
beſt in this caſe. 

Tuſtitia non ft differenda. 

* A Ni; Prius is not grantable where the King 1s party, 
without the conſent of the King's attorney ; nor where one of the 
parties or jurors 1s impriſoned ; ſo that the juror can't go to the 
country to. attend, nor the party 7 zake care of his challenges 
and evidence. Such party or juror may be brought by Habeas 
corpus to the bar at Weſtminſter, and there the iflue ſhall be 
tried if it ſo ſeems reaſonable to the juſtices, At this day, by 
force of the ſtatute of 35 H. 8. ch. 6. which gives Zales de cir- 
cumſtantibus, the impriſonment of one of the jurors ſhall not ſtay 
the Ni Prius, for there a tales de circumſtantibus may be awWar- 
ded. 


| It is ordained, that attaints ſhall be brought in the King's 


| Bench or Common Pleas, and not elſewhere ; and that a N:/ 


23E. 
Fitz. 7 Impedit, 


194. 
Quare I mpedit, br.al. 
Eveſgque. 


Obſerv. 


Prius may be granted in them. 
CASE :LXXIV- 


AY Ouare Tpedie was brought againſt a Biſhop and another ; the 
Biſhop pleaded he did not diſturb, the other pleaded in bar : 


Reſolved in parliament, that a writ to the Biſhop may be awar- 
ded againſt the Biſhop, but that execution ſhall ſtay until the. 


flea in bar be tried; for perhaps the other defendant ought to 


have a writ to the Biſhop. 


'J Wea debet eſſe plena & celeris. 


A Qruare Tinpedic againſt two, one $2 4 default at the grand 


Marlvridge, cap. 12. diftreſs, the other pleads in bar, the plaintiff ſhall have a writ 


F.N.B. 39. b. 


34 B. 3. 

Fiz. Waſte, 146, 
F.N. B, 60. 
S”* 

Fitz. AT, 49 

22 H: 6. gon: 

4 E. 4 10. 


. 29 H. 6. Iflue. 


Fiz- 24; 


Gardian, Waſte. 


to the Biſhop, without waiting for the trial. of the plea in bar 
in this caſe ; for the 141d ſtatute ſo ordains : and this is to avoid 
a lapſe, where the Biſhop is not a party. Antiently it was ſel- 
dom uicd to make the Piſhop a party in a Quare Jmpedit : but 


in the principal caſe, the Biſhop 1 18 a party, and there 1 1s NO Ganger 
of a /apſe. 


CASE LXXV. 


A Srarin; in chivalry commits waſte, the waſte amounts on- 
ly to 21d. the wardſhip is worth much more : By the ad- 
VICE of all the juſtices, the guardian ſhall loſe the wardſhip ; 
but the infant ſhall not recover damages, becauſe the value of 
the wardihip is greater than the waſte. 


6; i. quis cuſtos pupille. fraudem feeerit, a twtela- removendus eſt. 
2 | = 234 Fence 
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21 Pence at .this time was a conſiderable ſum : : buſhel of 
wheat was fold for 10d. 209. was an attorney's fee; an ox of 


five ſhillings price is due to the ſheriff, by #//m. 2. <. 35, 
' where the defendant in afſize is found a diſſeiſor, the ſheriff thall 


have bovem of 55. price. 'The diſcovery of the }ji-Indres, im- 
ter alia, was the cauſe of the increaſe of coin, and the increaſe 
of money raiſed the price of every thing. 


*CASE-LXXVI. * Page 40. 


A N atlize is brought before A. and B. juſtices, between C. and 4; Af pl 3. 
D. A. dies, C. 1s affociated to B. to take this aftiſe, the apart rg _oe 
aſſiſe can't proceed ; for C. can't be a judge and party in his own tenants, Eotrv Con- 
cauſe, and he can't be ſummoned and ſevered ; for this muſt be geable, Summons 


awarded by him and the other ju//ice, and he can't fever him- CITING: 
| ſelf; and B. can't proceed alone, for two are appointed to take 


this aſfiſe. ITAL 
By all the ſages. 
Nemo agit an ſerpſum. | 
Idem agens & patiens eſſe non poteſs. 


In the caſe of joint-tenants of lands, ſummons and ſeverance 
ſever the proſecution of the ſuit, but not of the jointure ; for 
after ſuch ſeverance, where one alone recovers, the other who 
was ſevered, may enter into the moiety recovered, as well as the 
recoveror. 47 &. 3. 10. 29; F& 6:45. | | 

Two juſtices are appointed to hear and determine a matter, 


\._ one of them dies, all the power is gone, for the power was joint. 
_ *Tis otherwiſe in the King's Bench and Common Pleas, and in 


Ireland and Wales : The power of one judge is not given joint 


_ with the others ; but the words are, Conftituimus te unum juſticia- 


riorum, &c. Therefore offices judicial, altho' there be many 
judges, do not determine by the death of one, nor miniſterial 


othces, pro commodo publico. 'Tis otherwiſe of powers concerning 
private intereſts. 


CASECLXXVI: 


O man ſhall be received to avoid his deed by alledging that 4; an. pl. u. 

| VN he was 70 compos mentis at the making of it; for ſuch an 3H. 6: 4: 

F ES a iofolf- 6 ; | . Lit. cap. Releaſes. 
allegation 1s repugnant in itſelf ; for, if he was non compos mentts 


| : : 4 Co. 123 b. 
when he made the deed, he can't know it, becauſe he was 707: Beverley's caſe. 


v 
s 
' 


_ compos mentis. And this would alſo open a gate to diflimulation, ©%: E*: 147. a. b. 


deceit and fraud. 
Nemo admittendus eſt inhabilitare ſeifſum. 


The King, who is the common Parent, upon office found of þ x; pg ,,.. 


lunacy, or non compos mentts, or fatuus natus, ſhall avoid all as Nonability, Preroga-, 
not of-record, which ſuch a perſon has done. UvE. 


Hitz, in his N. B. 202. is of opinion, that a perſon non compos 
mentts ſhall avoid his own a : it ſeems that then, in the time of 


| H. 8. it was not taken for a maxim in law, That no man ſhould 
diſable himſelf by being non compos mentis ; but the reaſons be- 
| fore alledged have prevailed, and now it is received as a maxim 

. in law. But'the King, during his cuſtody, and the heir after 


the 
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Fir Century. 


Ms the death of his father, for the inheritance, and the executors, 
+ ln pais fr. for the teſtamentary eſtate, ſhall avoid the reſpective acts + not 
_ of record of a perſon non compos mentis, or an 1deot 'or lunatick. 


$5 E..3. Writ of right is brought in antient demeſne, the tenant 
y rn 316. {A vouches a foreigner to warranty ; the tenant in this caſ: 


Fitz, Voucher, 222. May bring his writ of Yarrantia charte againſt the foreigner at 

Dyer oy: Fe Common law ; and when this 1s determined in the Common 

fl yt Pleas, it ſhall be certified into the Chancery, and the Chancellor 
IWarrantia charte, ſhall command the bailiffs of the antient demeſne to proceed : 

Superſedeas, Gales. Hut in the mean time a Szferſedeas thall be awarded out of the 

Chancery to ſtay the ſuit in antient demeine. 
By all the juſtices. 

Dyer 69. If the vouchee has nothing in antient demeſne he 

may be vouched out of antient demeſne, and ſummons ad war- 

rantizandum ſhall iflue againſt him out of the Common Pleas into 

antient demeſne for him to appear in the Common Pleas upon a 

day given. Note, that the ſtatute of Glocefter de forinſecus vocatis 

ad warrantiam was not then, in the time of F. 3. taken to extend 

to antient demeſne, nor to courts Palatine and other franchiſes, 

Fitz. in the time of E. 1. Youcher 239. 36 H. 6. 34. Upon a 

ſuit in England a voucher does not lie in Ireland, nor antiently in 

Wales, 1% E. 3. 20. Exchange lies of land in England for land 
in Treland ; and dower in Wales bars dower in England, 17 BE. 4. 

Fitz. Voucher 112. 26 FE. 43. Paſch. 4. Caſe. A voucher now lies 
in Woles, and the tenant ſhall be ſummoned in the next count 

to Wales : fee the title Ga/es in my Repertory. It ſeems alſo that 

at this day a tenant in Eng/and, who has the warranty of an heir 

in Wales who has land there, may bring his 2warrantra chart in 

Wales where the warrantor 1s, (as in the principal caſe for antient 

demeine :) and after the warranty is determined in Wales, it the 

Jand in England to which the warranty was annexed is evicted, 

the juſtices of the Common Pleas ſhall certify this to the juſtices 

in Wales, with the extent and value of the land loſt, and upon 

this the juſlices of J/ales ſhall award execution in value of the 

lands of the vouchee there : cr as Dyer 69. the tenant ſhall vouch 

his warrantor in J/aic;; and he being ſummoned, as already 

ſhewn, ſnall have a day given him in Bank, and ſhall try the 

: warranty in Bank ; and if the demandant recovers he land ag at}; 

* The Vouchee, Zbe tenant, and the tenant 7ecovers in value againſt * him in Yates, 

the land loft ſhall be extended, and zhar extent returned into the 

_ Common Pleas ; and an habere focims ad valentiam ſhall, upon this 

extent, be directed to the ſheriff of the county in Wales where the 

warrantor has his land, if he has no land in Eng/and. Andall 

En, this by the equity of the ſtatute of Glcce! er. 


Lex non deficit in juſtitia exhibenda. 


Stat. de Gloceſter, 
@þP. 12, 


CASE LXXIX. 
236 AT. pl. 10. Par- 


Rent deſcends to two co-parceners, one of them takes all 
ceners, jointeuants, 


the rent, the other being under age ; and this fiſter who 
takes all the rent claims it zo belong to herſelf alone ; then ſhe is 
auleited of it by 4. and /le alone brings an aſſiſe for it ; the 


tenant & 


ty 


—— 


the writ ; by this plea the writ ſhall abate. 


' joint : and he who is detforce ſhall be ſummoned and ſevered. An Dy ct 320. 


. wiſe attainted of iclony ; and they join in an aGtion rea (as the; 


Firſt Century. 
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tenant plcads that the other ſiſter is living and not nained '1n 
Þy the juſtices of both benches. | 
Coberedrs una perſona confentur. 
* Two parceners of land, one enters alone, and clauns the us MT. pl. e. 
a fe : I OS OS 0 TIOD;-24.20; 

whole and is diffeiſed, ſhe alone? may MAINEain an ailifc againtt 4 SR 
the difleifor, and the writ ſhall not abate for ſuch piza. "The Carih 85 
poſſeſſion of the land differs from the poſſcffion of the rent ; * Page 42. 
there con be no actual ouſter of the rent as /bere way be of the 
land : a title muſt be made for a rent-charge or « rn7-/rcn, but x Keb. 531. 


the firſt poſleſhon without any other title ſerves it an affiſe for Vert. 275- 


3-:01d; 203; 

land. ,  Keyiway TY Ca- 
Two lords of a feigniory, the tenancy eſcheats, one of them tus incerti temporis. 

deforces the other and holds him out, a writ cf efcheat ought to 

be brought in the name of both. So in a formedon, where one of 

the ſiſters is the feoftee of her father w/o was tenant in tail, or 

where one deforces the other. So in a writ of error and wfprr g oo, gy. þ 

cbiit, and all writs which comprehend a title ; for the title 1s 1 H. 7. 45. Waſte, 

Fi a Rs, F. Ny. B;:1-:97; 

afſliſe of land doth not comprehend a title, it is founded only ,, 11.5 

upon the ſeifin and dittetin, | Fs 
Where there are two parceners, and one of them 1s war- 11 H. 4. 26. - 


ried to an alien, or releaſes, or 1s outlawed of felony, or other- ;? E -FIOP 
| Fitz, Utiary, 5» 


3.3 


may) ans of theſe matters picaded will bar the action 2s to a moi- 
ety, after office found tor the King, or entry by the lord : other- 
wiſe not. So of jointenants, although no office be found ivr 
the King, or entry by the lord, if one of tb-m be outlawed in 
treſpaſs or debt, &c. this out/awry, &c. is only a plea to the 
writ : there the writ ſhall abate for the whole in an action of 
treſpaſs, or other perſonal action brought by them ; but in a real 
ation where there is ſuch a diſability or releaſe zf is otherwiſe, 
the writ ſhall not abate, but ſhall be barred as to a moiety upon. 
the attainder of felony, or the releaſe. Page's caſe, 5 Co. 52. 
i1 El. Dyer 283. a ot 

The pofleſſion of one parcener, jointenant or tenant in com- Pally 62. 
mon, without an actual outiter, gives poſſeffion to the other. A hg 120, Dale's 
tenant by knight-ſervice has two ſons by different venters, he pyer 128. 
deviſes to the fon by the ſecond venter all 7s knight-ſervice land 


for his lite, by wlzco deviſe only two parts paſs, and then he dies ; 


the deviſee enters and enjoys the whole during his life, and the 
eldeſt fon doth not enter into the third part as he might, and the. 


. eldeſt fon dies ; his ſiſter of the whole blood -ſhall have the ſaid 


land, and not the other ſoa, for the poſſefſion of one tenant in 
common gives poſſeſſion to the other in this caſe. En, 

A waiver and diſagreement 27 pairs as to goods or chattels in 3 ©9, 25+ Butler and 
the caſe of a gift may be effectual, fo in a matzer of an election 25 calc, 27. 4. 
with entry or claim upon the land, although it concerns a free- 
hold. Liz. ch. Garrantie, ſec. 710. where one of the ſiſters makes 
a ftcofftment of the land with warranty and dies without ifſue, 
this warranty is * collateral as to the moiety of the ſiſter which *Vid. 4 Anne, c. 16, 


| ſurvives, for this feoffment amounted, with the claim of the for collateral war- 
. whole land before the feoffment, to an expulſion of the other ſiſter. 


There were eight plaintiffs in an aſliſe, the defendant as to ſeven 28 AM. pl. 9. 


_ of them pleads non difſeiſivit ; the recognitors as to theſe ſeven 


found Zhat there was no difleiſin, but found a difſeifin as to the 
M eighth | 
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eighth ; the writ ſhall abate ; for the plaintiff has joined thoſe 
as plaintiffs in the aſfiſe who ought not to be joined, 


CE 


| 


_ 


CASE IXXX. 


I P ON an indictment of felony before the coroner, or upon 
Hr 2-099 46. the arraignment of the felon before juſtices , if flight be 
found by the inqueſt or jury, although there was no flight, there 
is no remedy ; and if the inqueſt or wry finds that Þ. has two 
horſes belonging to the felon, it 77 be falſe, upon a Sczre facas 
againſt B, for theſe horſes, he ſhall be received to traverſe this 
part of the preſentment, but not the flight. So upon an exigent 
duly awarded upon an indictment * of felony, the awarding of 


* Page 43. it gives a forfeiture to the King. 


Foxley's caſe, 


Arcougrog'$ By all the juſtices. 


Fatetur facinus gui fugit judicium. 


And the law gives credit to this finding of flight by the oaths 
of twelve jurors, and alfo becauſe of his non-appearance ; as to 
a preſentment of bloodſhed in a leet. 


CASE EXXSL. 


Dally 23. pl. 6: Strikes B. in Weftminſter-hall, fitting the courts, or before 


RY) ki { A* the King's juſtices of affiſe or gaol-delivery ; A. ſhall be 
4 SF . indicted of this, and if he be convicted, his judgment ſhall be, 
by E. . + wins that his right hand ſhall be cut oft, that he ſhall be imprifon'd 


Fitz. Judgment, 174- for life, and his lands and chattels forfeited to the King ; this 
oy -n 2 ,, forfeiture 18 of the inheritance of the lands ; and 4. muſt be in- 
Stamf. 38. Corone, died and convicted of this offence before this puniſhment can be 
Judgment, Forfei- 7-#::d, For ſtriking in the palace of H/e/tmnjter near the great 
P_ hall there, fitting the courts, the puniſhment ſhall be fine and 
impriſonment, and to be bound to the good behaviour, Cv. 

Car. 373. pl. 8.: 

Sublata veneratione magiſiratuum reſpublica ruit. 


oo 


C A'S ELEXXIT 


39 E. 3.2. John Fine ſur grant and render was levied by 4. to B. in the 
_ y Sean aund, A time of K. F. 2. a Scrre facias was brought in the time of 
brief, Scire facizs, ©. 3. to execute this fine levied in the time of E. 2. as follows, 
Obes Cog quod cum quidam fins levatus fuit in curia patris neftri E. 2. de 
the reciel of the Maney de dale tenendum de nobis : which could not then have been 
| Mandanus in'the ſo held ; for :6:s in the writ refers to E. 3, but when the fine 

anal coder was levied, this manor was not held of E. 3. but of his father 
where the Melius is 4%. 2» Retolved in parliament that this writ was good: for it is 
to enquire, if A' good in ſubſtance, and this is only a circumſtance, and the fine 
womÞos ar ao was levied in the time of E. 2. and although the-Scire facias 
whereas be died in Þe brought in the time of £E, 4. yet when the fine was levied, 
the ies of Q. Lila: the manor was held of E. 2. The Scire facias had been more 
br ie 11, . formal, if inſtead of the word Zenendum it had ſaid tent” de patre 
void, 8 Co. 158. noſtro, Yet this is only a form and circumſtance, and by a ſta- 
Blackamore's cale. tute made 14 E. 3. ch, 6. a judicial writ ſhall not abate for 


want of form. 
Breve judiciale non cadit pro defeu forme. 


CASE 


— ——___— tht. —_— PPE — 
—— 


| _ Firſt Century. 


CASE LXXXII.. 


| ! Seiſed of land deviſeable in fee, deviſes it to his hed Co. Lit. 113. a. 
Nh A. to ſell, and dies; a ſtranger enters claiming under a ſale by 29 36. pl. 17. 
one of the executors, which executor dizs; the ſurviving exe- Prep 4 REYES 
cutor enters upon the ſaid ſtranger, who alledges a fale by the 46 E. 3. 
- other executor * now dead, the vendee ouſts the ſurviving exe- 7! ens 5: _ 
cutor, this executor brings an affiſe, and all this is found by the Condiion Seb my 
aſliſe, and that no ſale was made by the other executor ; judg- 169: 
ment was given for the plaintiff, and affirmed in error. Exe-* Page 44. 
cutors have a fee by ſuch a deviſe to enable them to fell. _ 40 
Note, where the deviſe is, that two executors thall fell, one Deviſe, Ns os: 
alone cannot ſell ; ſo where the deviſe is to two exccutors to ſell : Authority andPower, 
(for it is a power with a truſt, and not only an intereſt,) but SES: ae 
one of them may ſell all the goods, for this is an intire intereſt | 
in both without ſuch a truſt jointly. An-executor need not name 
himſelf executor, when he brings an action of his own poſleſſion. 
If a ſtranger takes goods out of the poſſeſſion of an executor, this 
executor ſhall maintain a writ again{t him without naming him- 
ſelf executor, and without naming his co-executor, for the poſ- 
ſeſſion was in him alone. | 
At Common law, if a man deviſes that 4. and B. ſhall fel] 19 H. 8. 9. 
his land, and makes them his executors ; the one cannot ſell pts prin 
- without the other, tho' one -f ber ſhould refuſe to be executor, > Cir. 1. 
or die : 'tis otherwiſe, if the deviſ= be, tht his executors ſhall Icordiogly, that if 
| fell, and he afterwards nam-3 4. and B. to be his executors near ,anaies model, and 
the end of his will, and one of them dies; for the naming then ore of then 23, the 
in the former part of his will by their proper 14;aes, anvcxes af 
_ truſt in . and B. to the fale, and appropriates the trutt to them 
as private perſons. It ſeems to me, that if a deviſe be, that 
A. and B. his executors ſhall ſell certain land, and near the end 
_ of the will he alſo names them executors ; if the one refuſes at Pot:flas mandati ob- 
Common law, or dies, the other may ſell; for the intereſt is /{rvanaa ef. 
annexed to the executorſhip by this repetition 2 the 01/7, In all 
_ caſes at this day by the ſaid ſtatute, if one refuſes to jc/n in the 
fale, the other may fell alone. 


8 CASE LXXXIV. 
= Y P ON general baſtardy pleaded in a real ation, and a writ 39 E. 3. 14 


awarded to the Biſhop, to try whether baſtard or Mulier, Pardy, Jurildic- 
; . the Biſhop certifies that he is a battard, and certifies the cauſe, , ©, Pe 

: UZ. becauſe the mother of the iflue eloped with an adulterer, 

- __._- and the iſſue was got by him during this elopement, and there- 

: fore 1s a baſtard: "was reſolved on this certificate, that the 


iſſue 1s a baſtard; for this is the effect of the certificate, and the 


: ” addition of the cauſe was ſuperfluous. By all the juſtices of both 

; benches. A reverſal before the King's council of a judgment, 

> + 18 of no effect; for they have nothing to do with civil cauſes. 

2» © - By the opinion in this caſe. ; | 

- Where the cognizance of a cauſe belongs to the Spiritual. ©, | 
FOI = ; Ta” : . 7 0:41. 43. v. 

+ courts, and they give ſentence in it, and expres the cauſe of their Kenn's cafe, 


-.. ſentence, althcugh this cauſe of the ſentence be null and void in our 3 ©: 789- 
law; yet our law approves the ſentence. 


2 | 4 CASE 
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40 AN. pl. 36. 
Firz. Gard. 1. 

21 K.:3; 

Fitz, Livery, 22. 
Stamf. Prar. Ch. 4. 
fol. 18, 

'Fhis caſe was in 
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CASE LAAXYV, 


E NAN Tin tail Lila the reverſion to a King, this 
tenant in tail: takes wife; this tenant holds of the King 
in copite, he has the King's licence: to alien this land to two 
chaplains in fee, and to take back from them a new eſtate to 
him and his ſaid wife in tail; which 1s done accordingly, the 


Chancery, Dower, tenant dies, his heir general in tail enters ; he 1s remitted : the 


Alienation ſans Li- 
cence, Equity, Re- 
mitter. 


* Page 45. 


+ Quzre if the te-. 


nant pleads touts 


temps priſt, &c. and 
V+ 1 Inkt, 32. b. 


40 Al. pl. 5 


Altenations ſans Li- 


CENCE. 


This title is aboliſh - 


ed by 12 Car. 2. 


EC... 24. 


41 Af. pl. 9. 
Corone, Barse, Ap- 
| cal, 


wife takes another huſband, who enters and ouſts the heir, and 
takes the profits of the lands, he dies; a Scire factas ifſues for 
the King to ſeiſe the land for the alienation * without licence ; 

for it appears by the patent, that he was tenant in tail, and the 

King ws deceived, and ſo the patent 1s void, and of conſequence: 
the alienation was without licence, and the eſtate in tail of the 
wife is avoided by the ſaid remitter. Reſolved, that the ſecond 
huſband ſhall not anſwer for the third part of the profits of the 
land, becauſe the wife was dowable of the third part, althy' 
no alienation had been: and this was allowed, altho' the wif- 
neither ſued for her dower, nor required this 79 ve a!lowed to ber. 
Note, that the heir in tail is remitted, for there is no diſcontin- 
uance 1n the caſe, becauſe of the reverſion to the King. 

By all the juſtices in the Chancery, 
Judex aquitatem ſemper ſpeflare deer. 


Reauladly where an huſband dies ſciſed, the wife ſhall recover 
her dower with damages + for the whole time after her huſband's 
death ; but if he does not die ſeiſed, after her demand, and the 
tenant's refuſal to aſſign dower to her, ſhe {hall recover damages 
from the time of the refutal. 


CASE LXXXVI. 


HE King's tenant in capite grants A rent- charge out of 

this land without the King's licence, this rent-charge is 
good ; and the King ſhall ſeiſe neither the land nor {the rent for 
this grant without licence : for 'tis no diſadvantage io the King ; 
the grantee can't diftrain upon the King's poſletſion, when the 
Jand « comes into his hands. _ 


By the counſel. 


The ey held of the King 1s not aliened in this caſe, and | 


only ſuch alienation of the tenancy without licence 1s reſtrained 
by the law. If the King grants this land over, the grantee of 
the rent may diſtrain by the Common law ; and at "this day, 
altho' the King be intitled to the land by double matter of record, 
by re /iatute 2 BE. 6. c<, 8. The grantee may diſtrain upon the 
Patentce 1 in this caſe of a rent-charge. 

Ratio gi ff anima legis. 


CASE ULXXXVIIL. 


A Is indicted of a felony, and he was formerly indicted of the 
ſame felony and acquitted, this acquittal 1s a good bar to 
the ſecond indictment. 
By the counſel, 
The 
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tent that C. ſhould make default in a formedon again him, and 
that A. ſhould recover by default; A. recovers the land again(t. 
-— C. accordingly by this covin, by default or confeſion ; A. enters, 
| he 1s not; remitted; B enters, and 4. ouſts him. Refolved b 


> A N infant brings an afliſe of his father's inheritance, the te- 41 Af. pl. 25. 


flue 1s joined, zhere are witneſſes named in the releaſe, an aſliſe 
ſhall be awarded without awarding proceſs againſt the witneſſes ; 
: tis otherwile in the caſe of a plaintiff of full age, proceſs ſhall 
- *&be made in ſuch caſe againſt the witneſles by the ſtatute de Ebo- 
205-4 | N run 


Firſt Century. 


The life of a man ſhall not be put twice in danger for one 


offence. This acquittal is to be underſtood upon a former in- 4 Cc 45. 5. 


ditment, which was ſufficient in ſubſtance, otherwite 1t 1s no 
plea. | ; AS. : | ; | 
© By this ſtatute for murder, auter forts acquit, or auter foits at= 3H. 5. &. 1 


| taint, without the allowance of clergy upon the indictment, is Yank. iog,iap, roy, 


. jo Fo ee *, 2 INK 310; 
not a good plea againſt the appeal of * any one for murder, as it pq, gs. 


was before by the Common law ; but upon an indictment at the Carth. 18. 
ſuit of the King, auter foits acquit, or attaint in appeal, 1s a good OE 34 , 
plea to the indifeiment. The faid ſtatute alters the law as to mur- * 8 40: 
der only, but not as to any other felony ; they remain at Com- b 
mon law as before, 

Favorabilia in lege ſunt vita, fſius, dos, libertas. 


The day of a felony or burglary is miſtaken in an indiCt- 2 Jag. 18. 
ment, the felon arraigned upon it 1s acquitted by the jury, be- 
cauſe be did this faft at another day; altho' the day be not ma- 
terial in the indictment, yet this acquittal 1s a good bar to another 
zrdictment.-. - FE | ne | 

If a judgment of acquittal in an appeal be reverſed for error, game. 16. 


-this acquittal, /o reverſed, ſhall bar neither the King's indict- 
* ment ; nor an appeal, and an acquittal upon it, when brought by 
one who had no right to bring it (as if 1t be brought by one who 


is not the widow or right heir of the man who was {lain,). altho' 


there be an acquittal upon it. If there be judgment in an ap- 
peal brought by the right appellant, and the judgment be rever- 


fed for a fault in the proceſs, in this caſe, if the defendant has 


appeared upen a bad proceſs, and is acquitted, and this judgment 


15 reverſed, yet this ſaid acquittal is a good bar in a new appeal ; 


for he was acquitted once againſt the right appellant, and the 


laintiff might, at his choice have a bad proceſs ; and in ſuch 


cafe, the defendant would never be finally delivered, if ſuch re- 
_ —verſal ſhould take away the plea of auter foits acquit. 


CASE LXXXVIII 


_ A Has right to recover in a formedon againſt B. tenant of the 3 Co. 78. a. 


land, 4. by covin with C. cauſes C. to difſeiſe B. to the in- 41 AT. pl. 28. 
Coyin, Remitter, 


all the fages in parliament, that this covin makes A. a difſeifor | 


-of his own land. Farmer's caſe, 3 Co. 77. Coke has many caſes 
-;to this effect. | 


Fraus & dokus nemint patrecinentur, 


CASE Txxxtix 


4 


; | . , Ficz, Proceſs, 18;. 
nant pleads the father's releaſe with warranty, on this plea Tofaae. AG. Bs. 


cels, Teltimoignes.- 
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12E,z3.c 22 rum cap. 2. and this in favour of the infant is omitted in the 
principal caſe. 1 
937K | By all the juſtices of England, 


In judicits minors atati fuccurritur. 


RIES 


— 


* Page 47. * An infant, upon h:s default at the zrand cape, ſhall by writ 
+ Dyer 104, 239, Of error, reverſe the judgment given againſt him upon ſuch 
This is not to be on. efgult, and the like of outlawry againſt him, 4 H. 5. Fiz, 


gerilood for law in 
wp uo cada went in Utlary. 38 BE. 3. 5. the age of 14 years or upwards, if he is 
dower. 3Cr 30g. under 21 years, makes no difference. An outlawry againſt an 


1 Iuſt. 380. b. infant of any age 1s not avoidable, otherwiſe than by writ of 


2 Cr. 466. 
14 E. 3. 40. error. | 
26 . 3.63. Sulritne minort, facilis eſt lapſus juventutis. 
3 Cr. 818. 309. | | | 
Co. Lit. 6. a. 2 11. 3. 8 Hl. 3. Fitz. Proceis, 209, 240. By Common law 
| belbes the ſtatute of 2774, 12 E. 2. ch. 2. Proceſs was made 
againſt the witneſſes by the ſame writ which was awarded 
againſt the jury, when the deed was denied ; (tho' it was not 
done in this caſe of an infant) but this coutle 15 now gone 
into diſuſe; for witnefles are not now a-days named in deeds as 
they were of old time: the courie now, 1s to bring in the wit- 
nefſes upon the trial, by a Subpzna ad teftificandum, 
CASE, AC: 
41 B. Challenge of a juror in any trial by inqueſt [or Joey) for 


Firz. Chillenge, 99.. 


kindred with the plaintiff or defendant is not. a good chal- 
C hallenge, Baltardy: lenge 


, if the Juror challenged be a baſtard, or his anceſtor a 
baſtard. 
Refelved by the counſel, 

If the juror and the party to whom the kindred is ſuppoſed, 
both deſcend from this baſtard after the marriage of the baſtard, 
the challenge 4 is good; for as to them he 1s not- a baſtard. 

Marriage 1s by the law of nature. 

alE, 5. The judgment for petty treaſon is to be drawn and hanged; 

'v K- MF LE the baſtard fon of a woman kills his mother, this fon ſhall have. 
name from bis mo- tNis judgment ; for he ſhall be reputed as a ſervant to her. The 
on. | law, in odium C6itus damnati, does not vouchſafe to a baſtard the 
NY ORE? ordinary favour, which it vouchſafes to another. The mother 
of a baſtard feiſed in fee of land, can not raiſe an uſe to the {ſaid 
batard, in conſideration of natural affection ; for tho' there be 
natural affection between them, yet the raiſing of the uſe being 
a'conſtitution of the law, this uſe thall never "vide; and for the 
Co. Lit, 123. a, ame reaſon, Lift, in his chapter of villainage, holds, That a 
baſtard cannot be a villain by his birth, altho' his mother be a 

neite; for vitlenage 1s ex 71:ſeitutione legts. | 

Some modern laws require the maintenance of the baſtard 
by the reputed father and mother. 18 E/, &. 4. 7 Y. 1. 
<b. 6. | 

| GAS E:-.:AC}, 


43% 3, 


Aaarth OS | Before the 15 FE. 1. the ſtatute of Quia emprores terrarum, 

ets pF tg k* enfecofted the Sor of B. by deed of certain lands tv 

Cu eps, hold of him, rendering annually a pair of ſpurs, or a ſhilling; 
alterwards, for the tpace of $0 years after this feoffment, the 


1 (hilling | 
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ſhilling was paid by B. and diverſe of his anceſtors for this. 
land, A. dies, his heir refuſes to receiv? this ſhilling, the heir 


of 4. cannot now * diſtrain for the ſpurs, altho' zbe tenant, the * Page 43. 
heir of B. fails in the payment of the ſhilling: for this con- 
tinuarice of time, and conſtant payment of the ſhilling for fo 


'many years, have determined the election of both parties, and 


induced a preſumption of an agreement between them, that only 2.09: 35. 37. 2 


4 þ 5+ . Sir Roawuland Hay- 
the ſhilling ſhould be paid. Gb 


By the counſel. 
Ex druturnitate temports omnta preſumuntur ſolennter eſſe aca. 1;F.4.6 


"This is a notable caſe to prove the regard which the law has 
to long poſſeſlion.  _ 

Preſcription for rent with a power to diſtrain, altho' in truth 
it began by wrong, yet conſtant payment deſtroys the allegation 


"that it was fir} paid by coercion : 'tis otherwiſe for an incroach- 


ment of rent within time of memory by coercion. Patents or 8 E. 3.18. 


fines obtained or acknowledged before the time of R. 1. are not ' - $3: 
Me Noob 


_ of any effect at this day to gain a poſſeſſion ; bt they are to | Aura A 
maintain a poſſeſſion. The law requires in the diſcent of a tee, 3 ve: 37. 42.2. 
that the demandant ſhall make himſelf heir to him who was £447 5 cate, 


laſt ſeiſed in his demeſne; 8 A/. pl. 6. and for a reveriion, or 
remainder, heir to him in whom the reverſion, Ec. tirit veſted. 

He who holds in ſocage, after the 18 Þ. 1. which is within Lit. cap. Socige, lib. 
time of memory, has conitantly paid his rent in money ; 1t this ©: os 
tenant doth not duly pay the money, he can't be diſtrained pro * 
ſervitio ſore : for the law ſuppoſes, that the change was made 
by the conſent of the tenant, and deſire of the Lord. Under- 
ſtand Lzz7. that this payment was 7hus made, during the memory 


of all men living ; and this 1s ſufficient to bar the demandant de 
ſervitto ſire. | | 


All the ſtatutes of limitations are founded upon this ground, 4 Co. 77. _. 
in favour of long poſſeſſions, for the repoſe of the ſubject, and Caſe of corporations 
to avoid uncertainties, which produce ſuits and contentions. SO Poſtea 6. 93. 
of elections of officers of corporations by ſelect perſons called the 


common council, although their charters give the elec.on to all 4 Co. 78. a. 


7he members of the corporation. 


CASE XCn. 


"JT HE Kang in parliament grants to the Prince, the dutchy 43 A8. pl. 15. 
of Cormoall, with the wards and marriages of his tenants '? 


by knights-ſervice thereunto belonging : the King has A. his hug + 


es: x : Patents, Prerogative, | 
tenant within the faid Dutchy, who holds of him (viz. the 


King, other lands elſewhere 77 capite ; this tenant dies his heir OGG 
within age, this 4. alſo held other lands of the Dutchy by 
knight-ſervice : the Prince ſhall not have the wardſhip of the 
heir of 4. nor of the land in this caſe ; for 4. was not integer 
zenens of the Dutchy ; and this is a ſpecial caſe of prerogative, i Co. £0. a. 
that the King's charters, without expreſs mention, do not pats 
any thing, nor are of any effeCt in ſuch caſe. 
By all the counſel. 

Rex non poteſt fallere, nec falli, 10 El. Dyer. Note there many Dy. 269. pl. 19. 
good caſes of the King's patents, containing general words, 2 R. 3.7. 
which ſhall not be conſtrued to extend to certain ſpecial cafes. > <9. 59. a. 


A 


: Firſt Century. 


A grant, that A. ſhall not be ſheriff of any certain county, is 
good : a releaſe made by the King of all demands is a void re- 
* Page 49. leafe, 6 I. 7. 15. Doloſus in * genzralibus verſatur, The King's. 
__ patent that .- ſhall not be a ſheriff, generally, is void, 2 R. 
3. 7. The King's patent of all his lands in a county is good ; 
32 H.6. 10. A grant by the King of all mines, does not paſs 
Plo. "316; Royal mines ; Plaoden's caſe of the mines, Whatever the Kin 
enjoys by virtue Y. his prerogative cannot be granted without 


ſpecial words. 31 £&, 3. Ruare tmpeait, Marquis of Winch:/cr's 
Cale. 3 Co. 1. 


CASE ACHE 


N alien goes to Ceteſiveld, and there falſely publiſhes that {9 
much wool was already tranſported to parts beyond the ſeas, 
that they would buy no more this year; and the publiſhing of 
this falſe report was to the intent that the price of wool ſhould 
fall; this alien, for this faltity, was indicted, convicted, fined, 
ranſomed and impriſoned. At this time it was lawful to tranf- 

port wool, which was afterwards reſtrained. 

| By the King's counſel. 
Serjeant Finch 185- The law is the fame for publiſhing, that the coin is debaſed, 

: and for every falſhood which may occaſion any detriment to the 


; AM pl. 38. 
Claaders del Prey 


publick. 
Salus populi «ff ſuprema ix. 
C A g E Xcav. 
43 B. 3. 19, : Difcifor infeoffs A. with warranty, and the diflcifor after- 
"ae ooh, | wards, with others procures B.. to difleiſe 4. and that C. 
tia Chartz, who has an elder right and can't enter, ſhall bring a Scire foacras 
nt _ againſt B. to execute a fne levied to him; by which means 4. 
"$6.3. 22, is to loſe his warranty ; for, upon the Scire facias, no voucher 
11 Co. 62. a. lies; all this is done accordingly, and judgment 1s given for C(. 


againſt B, A. upon-.this covin, may well maintain a 4or:t of con- 
| ſpiracy in the nature of an action upon the caſe againſt the diſ- 
ſeifor and the other conſpirator s, and the judgment in the Sczre 
facias ſha} be avoided ; and this action upon the caſe ſhall avoid 
it, for the vexation and falſehood, and loſs of warranty. Re- 
Dyer 295. ſolved by the counſel. Underſtand this regularly by all the 
De N havTug Judges of Englan/, The remedy for C. is, he may have a Scire 
facias againit A. now the terrtenant, if the fine was not execu- 
ted ; and pending this Scre facias, A. ſhall bring a Werrantia 
charte againit the difſeiſor, and fo the right of every one ſhall be 
ſaved, 


See 29 Car. 2. cap, T'enant in tail enfeoffs 4. with warranty ; and having other 
EE obs lands in fee, liable to the. ſaid warranty nine days betore his 
3 od 4 W. and M, death, he enfeoffs his ſon and heir in tail of thoie lands to the 
cp tx 4 11 ent, that no afſets may deſcend zo bim: yet this land ſhall be 
4 and 65 W, and M. | : : "qi | 
ins vb: - accounted aflets ; and this heir ſhall be barred in a formedon, 
brought by this heir in tail, notwithſtanding the feoffment. 
34 £. 1. Fitz, Gaorranty, 88. Dyer 295. 
Fraus & dolus nemint patrecinentur. 


DR. 
YR 


ceſtor of him in the remainder in tail, releaſes with warranty to 


= _ Firſt Century. 
| ED a 
*CASE XCV. * Page 50. 


Protetion does not lie in dower, for this would tend to 43 F. 3.6. 
ſtarve the widow : the ſame law is in a guod er deforceant ; Rr” _ TY 
brought by tenant in dower, where ſhe has loſt her dower by pge., Protctiica. 
default. | 


St. 12 E, 2. 
5 By all the counſel, 
Lex favet doti. 


CAS B--XCVI, 


AR ON and feme. The huſband being ſeiſed in right of 44. 8. "Op 
his wife, brings an aſliſe againſt 4. Q9ware difſerfruit eos ; A. ran erdict, Nu- 
Hy that he, a long time before the ſeifin and difleifin ſuppo- | 


ed, was ſeiſed in fee of this land, and leaſed it to B. for life, 


_ who leaſed it to the ſaid wife for her Jife, and that he entered * 


for the forfeiture, and ouſted the wife ; the demandant replies 
that B. was ſeiſed in fee, and infeoffed C. who infeoffed the wife 


'of the demandant, &c. and upon this, ifſue is joined, that is, 


the ſciſin"of B. in fee or not, which is out of the point of the 

writ of afſiſe : the aſſiſe finds for the demandants the faid ſeifin 

in fee in B. and the difſeifin and ouſter, but finds the ſeifin and 
difleifin Zo be to the woman alone, before the coverture. The 
plaintiffs had judgment, affirmed in error. 

The reaſon is, the verdict finding the point in iſſue, (which 

is ſpecial) with the demandants, the finding of the difſeitin be- Hob. 54. 
fore the wife's coverture, is void and ſuperfluous: if the ſaid 

iſſue had been general, nu/ tort, nul difſerſin, ſuch finding of the 


difſeiſin before the coverture had been material ; for, non d:ſſer/i- 


wit eos, but eam; and in this caſe, there is a ſpecial writ in the Hob. 72. 


Regiſter for an aſliſe upon ſuch a difſeiſin, T*5-$06, 107+ 
| Super flua Non nocent. 


CA S-E. XCVII. 


"TENANT for life, the remainder in tail to 4. the remain- POT Ig ee 
der to the right heirs of tenant for life ; a collateral an- Garranty, Agjourn- 
ment, t'leading, In- 


| . , . 4s X | fant. 
the tenant for life, and his heirs, and dies, and this warranty 


deſcends upon this remainder-man in tail ; this warranty ſhall 


not bar the remainder in tail, for the remainder was not diſ- 

placed : but if the tenant for life had been diffeiſed, and ſuch re- 

leaſe had been made to the difleiſor, this warranty ſhould bind See 4 Anne, c. 16, 
the right of the remainder-man ; for the eſtate gained by diſleifin _ tens WY . 
is not ended by the death of the tenant for life ; for the difleiſor 

has gained a fee capable of this releaſe. This * caſe happened * Page 51. 
in an afſiſe, and being adjourned for difficulty, at the day of the | 
adjournment at W:/tminſter, the plaintiff cannot depart from this 

plea, which he had pleaded of a releaſe to the tenant for life, as 

above, neither can he now plead that the tenant for life was ſei- 

fed in fee at the time of the releaſe ; for this would be a great 

delay, and would fruſtrate all that was done before : but, becauſe 

the tenant in the afliſe was an infant, the afliſe 'was dire&ted to 

O enquire 


Firſt Century. 


_ enquire at large of the feifit; and of the eſtate of the tenant ; 
but he was not ſuffered to depart from his firſt plea in pleading. 
By the juſtices of both benches. 
Mora in lege reprobatur. 
Lex ſuccurrit minoribus. 


Seymor's caſe. Tenant in tail, the remainder in tail; the tenant in tail bar- 
og 2, b. g6. 8. gains and ſells the land to 4. and afterwards levies a fine-to F. 
wa that ſur conuzance de arut come ceo with warranty z this warranty was 
made by the collateral anceſtor of him in remainder, whoſe heir 
| heis; this warranty ſhall not bar him ; for his remainder was not 
diſplaced : it had been otherwiſe if the fine had been levied by 
the tenant in tail, before the bargain and fale, for then it had 
been a diſcontinuance ; but by the bargain and fale made as above, 
the bargainee had a fee determinable upon the entry of the iſſue, 
and he in the remainder has his remainder cp-7 upon default of 
iſſue of the tenant in tail: the tenant in tail has paſſed all his 
eſtate by the bargain and fale, he has nothing more to paſs, but 
to extinguith the e/tate-tail by way of. releate, and to leave the 
remainder untouched. 


CASE XCVITL. 


a6t. 6, Writ of annuity is brought againſt a parſon, who has aid of 
18. E. 5.46. - {the patron and ordinary, this action 1s tried, and the plain- 


24E 3 34. 
| Ah. Aadeter.. Sales tiff recovers in it ; a Sc:re Factas 1s brought againſt the. ſucceſſor 


facies, Judgment, Of the pariſon for this annuity, he ſhall "not have aid; for the 
aid of the patron and ordinary was once had before, and it iSIn_ 
vain and to no purpoſe to grant it again, and it would be infinite; 
for if t be granted now, every ſucceſſor muſt have it. 
This caſe was four times adjudged. 
Lex nihul facit fruftra. 
nd dit reipublice ut ſit Jos litium. 


34 H. 6. 2. Annuity 7s &rought againſt a parſon, who prays in aid of the 
T0: Be 9s patron and ordinary, they are ſummoned, and make default, and 
judgment is given againit the defendant upon trial of the ac- 
ton, or upon confetlion, or upon the default of the parſon after 
appearance : neither he nor his ſucceſſor ſhall ever afterwards 

have aid in a Scire faczas upon this judgment. 
22 El. _ After judgment in annuity once had, a Scrre facias, ſhall ac 
Diya 277: upon this judgment only, for the arrearages incurred before, 
TS and the plaintiff ſhall, by this Sczre factas recover the arrears in- 
g H. g. 7: curred pending the writ: but if the annuity be * determined 
950 2 (becauſe the Scire facias 18 in the place of the writ of annuity) 
Ag aged altho' the arrears were due hefore the Scire facras was brought, 


10 Co. 117.2, yet the Scrre facias doth not lie ; but debt only. At this day, a 
S. oo parton, patron and ordinary can't charge the parſonage with any 
* Pege 52, rent or annuity, nor with any leaſe, but ſuch as are preſcribed 
| by the ſtatutes made 13 and 14 E/. In ations perſonal, judg- 
ment given againſt the plaintiff upon: any plea to bar the plain- 

tit, 1s peremptory. 


&) 


* "0 CASE 


T Firſt Century, i  e. 


CASE XCIX. 


ESSERF for life is diſleiſed, he, in the reverſion ouſts the 44 AM. pl. z5. 

_, difleiſor, the difſeiſor brings an afliſe againſt him, and it well he 2 Ay 
lies during the life of leflee for life. If, during this difleitin (Co: by. 65 05 
a * collateral warranty deſcends upon him in the revertion, his 2 Roll. 740. 
right is gone, altho' during the life of leflee for life, he can't gravy 16 _ 
claim it. 'Tis otherwiſe of a leſſee for years ouſted, and his let- gene, dia... 
ſor difleiſed, the leffor in this caſe ſhall recover in an aftifſe, du- * See 4 Anne, ch. 
ring the years, againſt the difſeiſor ; but he ſhall not have dama- on. JT Cams 
ges, for they belong to the leſſee for years 

 Aqjuiged very often. 


Catalla reputantur inter minima in lege. 


CASE” EC 
! N treſpaſs, the defendant pleads that the plaintiff is his vil- 44 8. ;. -. 


lain regardant to his manor of Dale, the plaintiff's attorney #4' 2 3. $. 
confeſſes it, and this confeflion 1s received, the attorney has his 52 "HA a 
warrant ad perdendum & lucrandum. Altho' this reſolution was Fitz. Villenage, 40. 
in the preſence of the judges of both benches, yet it was not ONO 135. 
their reſolution ; for the power of an attorney relates to the mat- Of Ont 
ter in demand as appears by his warrant. If a nativo habends be 
brought, ſuch a confeſſion may be received. 

The form of a warrant of attorney is that A. B. poſuit A. C. 
his attorney ad perdendum & lucrandum in placito terre, &c. inter 
diflum A, B. & BE. F. _” 
oa Libertas res eft tnaſtimabilis. 


If the chent in any ſuit, furniſhes his attorney with a plea, 2o E. 4. g. 
which the attorney finds to be falſe, ſo that he can't plead it for tbe 
ſake of his conſcience ; the attorney may plead in this caſe, guod 
non fuit veraciter informatus, and in ſo doing, he does his duty. 

The Duke of Norfolk being Earl-Marſhal, and having the of- 39 ns. 6. ;2. 
fice of the Marſhalſey of the King's Bench, to him and his heirs, 
and power to make a grant * of it for life, the faid Duke makes * Page 53. 
a grant of this office to B. the Duke's general attorney comes Fo 
into the King's Bench, and prays that this grant may be inroll'd, 
and fo it was : this ſhall bind the Duke. 

Quai facit per alium per ſe facere videtur . 


The plaintiff s attorney after judgment in debt, cannot ac- ;, 1.6, ;,. 
knowledge ſatisfaction within the year ; for as to that, his warrant 34 H. 6. 52. 
expires by the judgment : but his warrant continues as to ſuing * F®- 375. 
execution withif the year : but the defendant's warrant utterly 
expires when the judgment is given, 


Mandatarius terminos fibi poſitos tranſgredi non poteſt. 


Second 


4. 


— 


* Sccond Century. * Page 55. 


CASE LIL 


T\HE King may diſtrain for hs rent in all the lands of 44 An. p! >. 

E his tenant, as well in thoſe held from other Lords, as Tenures, Othce. 
in thoſo held from the King. The King grants a rent 
to A. in fee to hold from him; this is a + tenure t By 12 C. 2 c- 24. 


ret oht” E: . this is free and com- 

”y Knight's ſervice zn capte, for it thall be taken beſt for the pole eoueng Te 
Ing. 
"OY 


By the juſiices of both benches. 


So upon an office found for the King, that the tenant holds 
of the King in chivalry generally; this is a tenure in chivalry 
in capite, Dyer 161. 33 H. 6. 7. At this day upon an office 
found for the King, and a return of 1gnoramus by what tenure ; Pol,"327. 
a melius inquirendum ſhall be awarded, by the ſtatute, 2 ZE. 6. 2 Cr. 41. 
ch. 8. If upon this melivs another office be found, and 7gnoramus 59>: 59 

| , SG OTE Sol hols PP 
for the manner of the tenure ; the tenure is by Knights-tervice fer 
in capite. Often fo reſolved, | 


CASE I 
OBBERS have a mind to rob 7. and they take him and 44 7. 3. 14. 


A ſwear him upon a book to bring 100/. to them at a cer. 3 27. Corone. 
tain time to a certain place ; . being /c at large docs this, 7. e. 
pays the 100 /. to them ; this is felony in the robbers : for the 
taking and threatning of 4. were the cauſes of the delivery of 
the 106:{. | 
on By the advice of all! the juſtices. 
Officit conatus js effettus ſequatur, 


A robber in the highway attempts to rob 4. A. levies an 9 F. 4. 28. 
hue and cry, and the robber is taken before he hath taken any >> 47: 
thing feloniouſly ; this is not felony : for felony is, contredatio $ Feiony by St.7 G. 
ret cliene animo furand:. * Thus is the law at this day ; for © © *'- | 
in this caſe, there is not contre&atio ret alien, although there be * Page 50. 
animus furand. 

A. bails goods to B, to keep them for A. A. privately, and » H. 6. 4-. Wal- 
by night takes theſe goods, and afterwards charges B, with fingham Ypodigma 
tnem to aniwer them in detinue brought for not reſtoring them, FS: $47: 
and recovers damages againſt him ; this is felony in 4. although ** 
rem ellenam non contrefavit : but this his charging of A. after his 


P takin Z 
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taking of them clam & nedanter, and bis recovery of damages, 
places in 7he eye of the law the property of the goods in B. and 4. 
ſhall be indicted m this caſe for ſtealing the goods of B. efpe- 
- cially if A. has judgment againſt him to recover damages, and 

execution, For, 

| Solutio pretii empiionts loco habetar. 
Voluntas reputatur pro fatto. 
CAS E-. 1: 

Infra 2, 8, _ ESSEE for years is plaintiif in replevin, the defendant 
He ads |; avows upon 4. a ſtranger as his tenant, who comes and 
"Tp FRE ſays, that he is A. the tenant, and that the plaintiff 1s his leſſee 
a9 E. 4, 22. for years; reſolved by all the juſtices of Eng/and, that A. may 
uh _ $ "ig Join in azd gratzs without proceſs, and that both may diſclaim, 
2 H.6. 12. Ant. 10. and that the plaintiff ſhall recover his damages, and the defen- 
63 24. 0:23, dant fhall be in miſericordia. In the caſe of tenant at will, where 


Co. 20, 21, 24. A. : EA D G A” , £0] . 
9 0129 there is a joinder in aid to him in replevin, no diſclaimer lics 


for kim in this caſe, for he loſes nothing. If a tenant at will be 
plaintiff in replevin, he may have aid, but not ſo in treſpaſs, if 
he be not tenant at will by the cuſtom. 

Praeſumptio violenta valet in lege. 


CASE IV. 


"FT" HE King gives a manor to a biſhop and his ſucceffors to 
et + parce] of their barony, the biſhop lets it for life with- 
46 BE. 3. 9: out the King's licence, the King (hall * ſeiſe it for the forfei- 
Fitz. Forfeiture, 18. ture. If the tenant of the King zz caprte before the ſtatute 1 FE. 
Ne O93, cb. 12. had alened without hcence. It was a forfeiture of 


Br. Cafes, 276, the whole, but ſince the ſtatute he ſhall only pay a fine for the 
40 E. 27. _ akenation. 
Stamf. irer. 28. | T "1 
Co. 2. Ivult ſur Welt, 7s SI: | Þy all 10e JUICES. 

2. ch. 41. Br.  Orao epijcoporum oft robur repubiice. 

Licence 21, Office | Pl Rr ie ANTE 
Devant IEſcheator 1. Br. 4. 3. 5 H. 6. 27. Br. Cafes 368. 11 H.6, 10. Keitlwey 184. Bato: is a 
word which ſignifies ftirength. F.N. B. 211. | 


+ Within one hundred and thirty years laſt paſt, a third part 
of the revenue of the biſhops hath paſſed to the King, and to 
his ſubjects. | on 


* Page 57. C A SEV; 
Infra 2, 11, N falfe judgment, error was afiigned that in the precept to 


= ROY ivmmon the plaintiff to appear in the inferior court (he be- 
} -£,, 2.0. 4 . | ” A 
Feofal 3 3%: T1ng defendant there) there was no mention made before what 
21 H, 7. 16, 
22 BK. 4; | 
Þicz, Error, 470 + The French original is, deins 130 anns paſſe, 4 part del revenue, dele veſque fueront paſſe 
| al roy, & a ſes ſubjeQs, | 
_ If we add the feiter S to the word part (as *tis neceflary to make it the nominative caſe 
to the verb fueront) the nieaning will be, that the biſhops within one hundred and thiriy 
years beſore our author: wrote, loit three fourths of their revenue 3; but the fact is quite other- 
wile; for tie order of biſhops conſidered alone, received a large addition of revenue within 
that time ; and ſo did tne univerhicies, | 
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econd Century. 


juſtices the appearance ought to be; yet judgment was g1Ven 
for the plaintiff in-the inferior court, and affirmed in error ; for 

when the defendant appears, a miſtake of the proceſs to bring 

' him to appear ſhall do no harm; as if it be a ſummons inſtead of 

a ſeire facias, or a capias for a werire facias: for upon appear- 

ance the proceſs has its end, and the plaintiff ſhall declare, 

In preparatoris ad judicium favetur aftors. 
Quiltbet poteft renunciare jur! pro ſe introdut7o. 


In a quare 1mped:t againſt two ; at the pe the ſheriff returns. 
' nihil as to one of them, and fays nothing of the other (which is 37: 6:8. 
. A *n.5 : : 18 RE], Dver 246. 

a diſcontinuance of the proceſs) ; a di/{ringas is awarded avainſt 7 I ant 21 

- both, they appear and plead to iftue, a verdi& is found for the : 

plaintiff, and he has judgment ; 2nd it 1s well: this was before 

any ſtatute of jeofails. Where judgment is given by default upon 

a proceſs, and there was no appearance, the proceſs ought to be 

according to law : but where 27 zs giver upor- a verdict or default 

after the party has appeared and pleaded, there a miſcontinuance 1 Sid. 109, '173, 

won't hurt at the common law; for the detendant flipped his ad- Fog By: 

vantage when he appeared and pleaded. 6 Cr, vin, 
At this day it judgmeat be given by default, a diſcontinuance 

or miſcontinuance before appearance is not aided, but ſuch judg- 

ment 1s reyerfible. A milſcontinuance is where the continuance 

is made by undue proceſs; a diſcontinuance is where no conti- 

nuance 1s made at all. es | 


Solemmtates juris ſunt cbjervande 


CASE. VL 


& \ C:ſſavit is brought of a chauntry, and the writ lays not « x,4, . :> 
ff any tenure, but a gift of the land by the anceſtors of the 45 E. 4. 15: 
demandant for making prayers, and that the tenant cffavit per 


biennium to make prayers : yet the writ is good ; for JYeftin. 2. 
cap. 4.1. preicribes it in this form. 

A ravithment of ward is «/ et arms, but the writ of raviſh- 
ment of ward has not the words wv! rt arms; for the Ratute of 
WWeſim. 2. cap. 35. preſcribes the form of the writ without the 
words vz et armis. 4, 


GC A-S-B:VH: 
+35 B T was brought in the Common Pleas upon an obli- "Y OY 


gation of two htundred marks defeazenced upon t22 pay= 47 E. 3. 14, Earl of 


ment of one hundred marks at 1 certain day, the one hundred 3re0det's cafe. 


narks vere paid aſter the day, the obligee brings debt upon the ij w _ = T 
obligation, the defendant plcads payment as above, which the Newton, iquity, 
plaintiff doth not gainſay: theplaintiff has judgment to recover one J95%= 
hundred marks, and for the other one hundred marks, i/ es TOY 5, 3.18; 
for * breve. This judgment was given by the advice of the « Pace 
Chancellor and all the Judges of England ; a 


| ©& 
and the hundred Paſch. © E,”3. 18. 
marks now recovered were adjudged to compleat the entire for- 8. Tit. Debt, 4 3. 


WF .  :@ . 4 - Tl 21 ' 7 ' & 
teiture, Note ; here 7s a foriciture given and allowed in Chan- watirg, 9 ” Nt 
v4 T 0 . 1 he Os 

cery. Note alſo, That the judges of the Common Law, where maris paid ail cop1ar 

tne truth appears to them, may judge according to equity. / fee, which can 
k CT & - 2 nothe; for the ſuit 

Il is vet for thew, bur 
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Second Century, 


for the forfeiture In ſtritneſs of law the two hundred marks ought alſo to be re- 


above what he had Covered, for the day of payment was not obſerved, and the obli- 
received. * Two are | 


bound & utergue _ gation became ſingle by the forfeiture, yet becauſe it appeared | 


corum in a penal | upon the record by the ner? dedire of the Plaintiff that one 


bond ; eacr. of them... 1. OA 1 : , - | 
oy be (acd For +. hundred marks are paid. Judgment was given only for one 


whole They my hundred marks. 

be ſued by one writ 

or by ſeveral przcipes. A condition of an obligation is to pay a certain fum at a certain day and p'ace ; payment i; 
made at another day, before the day of payment ; it is good : Sut not i/ made alter the day of payment. Luz 
tardius folvit, minus forvit. | 


N, B. 'ihis laſt point js altered by 4 Annz, cap. 16. 


If a man be in execution for debt or damage, and the money 
be tendered to the plaintiff in court, a /uper/edeas ſhall iffue ty 
diſcharge the execution. 'I his is the courte in the court of Com- 
mon Pleas. | 


2 + A A ſuperſedeas quia erromce emanavit hes to reſtore a poſſeſſion 
Hob. 329. after an habere facias ſ'tſmam, where the habere facias ſeifinam 


| iſſued erroneouſly : fo of a ſuperſdeas after execution upon a ca- 
Manes {pun —_ pias ad ſatisfaciendum, it 1t be * immediately delivered, 
oma is the Judex ante oculos aquitatem ſemper pabere debet. 
tiff, | | NO 
The judges expound all ſtatutes where reaſon requires 77, ac- 
cording to equity, although different from the letter of the ſta- 
tute. See the title Equity in my Repertory. wo oe 
The jndges of the law would do juſtice to the ſubje&s and 
honour to the law, if they would oftner regard equity, and not 


 infiſt upon the ſtriftneſs of the letter of the law, 4y which they 


force the ſubject to ſue in Chancery to their great charge and 
' trouble : which court has immenſely increaſed 77s jurijdittion, 


and gone beyond its antient bounds within 140 years /af? poſt. 


The exceution of truſts and relivf againſt penalties are proper ſub- 
jects of the Chancery. | 


CASE: VII, 


+ Supra 2, 3. + 'ESSEE for years is plaintiff in replevin ; the defendant 


RN" n : | 
kay lce the refe. avows upen £4. as his tenant; 4. the tenant comes and 


for years. Reſolved by all the judges of England, that A. may 


join in aid gratis at the firſt day without proceſs ; and that both 


may diſclaim ; and that the plaintiff ſhall recover his damages, 
and the defendant thall be amerced. In the caſe of a tenant at 
will, where there 1s a joinder in aid to him 1a replevin, no diſ- 
claimer lies for him in this caſe, for he loſes nothing ; if a 
tenant at will be plaintiff in repluvin, he may have aid ; but not 


where he is defendant in treſpaſs, unleſs he be tenant at will 


py the cuſtom, 


 fays, that he is /. the tenant, and that the plaintiff is his lefſee 
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_ plaintiff, he has judgment. This was before any ſtatute of Jco- 


and there was no appearance, the proceſs ought to be accordin 
_ to law; but if upon a verdict, a miſcontinuance ſhall not hurt at 


1s given upon the verdict, and the defendant ſlipped his advan- 


Second Century. 


*/CASE IX. * Page 59: 
2 E King gives a'manor to a biſhop and his ſuccefiors + Supra 2, 4. 


to be parcel of their barony ; the biſhop lets it for life Wiere fee the refe- 


without the King's licence ; the King might have feifed it for Tr 


the forfeiture before the ſtatute of 1 FE. 3. cap. 12, but after 
this ſtatute, the b1/hop ſhall only pay a fine. | 
By all the juſtices. 


CASE X; 


f Cefſavit is brought of a chauntry, and the writ ſuppoſes no Supra 2, 5. 


tenure, but a gift by the anceſtors of the demandant for Where fee the reſe- 
| of rences, forty, and 


making prayers, and that the tenant cef/avit per bienmum; yet $4. Lawn 
the writ 1s good, for Weſt. 2. cap. 41. preicribes it ſo; the ſame 


law for @ writ of raviſhment of ward, without v: & armzs ; for 


Weſt. 2. cap. 35. preſcribes it ſo. See caſe 4, of this Second Cen- 


fury, in Fine. 


CASE XI. 


tT N falſe judgment, it was afligned for error, that in the pre- ! Supra 2. «. 


LR. . | D ; V i af. 
cept to ſummon the plaintiff 2z error to appear in the infe- Whom ſee tae refe 
rior court, no mention was made before what juſtice the appear- 


ance ought to be; yet judgment was given for the plaintiff be- 


low, and this judgment was affirmed ; for when the defendant 
below appeared, no miſtake of the proceſs to bring him to ap- 
pear, ſhall hurt Zbe proceedings; es if he be ſummoned by a 


| Scire facias, or a Capias for a FYehire facias: for upon his ap- 
pearance the proceſs has its end, and the plaintiff ſhall count 
againſt him, 7 


In preparatoris ad judicium favetur ator. 
Quilibet poteſt renunciari juri pro ſe introdutto. 


A Quare impedit againſt two; at the pone the ſheriff returns $upra +, ;. 


ml as to one of them, and ſays nothing of the other, (which is Where fee the refe. 


a diſcontinuance of the procets) ; a Di/tringas is awarded againſt rag 
both, they appear and plead to iſſue; verdi& is found for the 


tails, Where a judgment 1s given upon a proceſs by default, 


Common Law ; for the defendant has appeared, and judgment 


tage when he appeared and pleaded to iſſue, 

_ At this day, if judgment be given by default, a diſcontinu- 
ance or miſcontinuance before appearance is not aided ; ſuch judg- 
ment 1s reverſible. A miſcontinuance is where the continuance 
15 made by undue proceſs; a diſcontinuance is where no continu- 
ance 1s made at all. _ 

_ Solennitates juris ſunt obſervande. 


Q CASE 
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Supra 2, 7. 
Where (cc the refe- 


* Before tne ſheriff 
has pard over the 
| _ to the plain- 


«3. 
: 'R. Fin, Nonſait, 


Jecond Century. 


x © _ 
] 


*CASE XU. 


E B T was ; brought 1 in the Common Pleas upon an oblige- 
| tion of 2c0 marks defeazanced to pay 100 marks at a cer- 
tain day, the 190 marks were paid aſter the day, yet the obligee 
brings debt upon the obligations, the defendant pleads payment 
as above, which the plaintiff [the obligee] does not deny ; the 
plaintiff has judgment to recover 100 maiks, and for the other 
100 marks nil capiat per breve. This judgment was given by 
the advice of the Chancellor and all the judges of Engiand, and 
the 100 marks now recovered were adjudged 7o compleat the en- 
tire forfeiture, Note a forfeiture given and allowed in Chan- 
cery, Note alfo, that the judges of the Common Law may, 
where the truth appears to them, judge according to equity: in 
Tigour of law, the 200 marks ought alſo to have been recovered ; 
for the day was not obſerved ; and the obligation, by the forfei- 
ture, became fingle ; and there Vas no acquittance for the 1c0 
marks «hich were paid ; there was only the nent dedire of the 
plaintiff; yet becauſe it appears upon the record by this wet 
_ dedire, that the 109 marks are paid, Judgment ſhall only be 
given for 100 marks, 
If a man he in execution for debt or damages, which are 
tendered to the court, a Sy berſecees ſhall iſſue to diſcharge the | 
execution, Td is ſo uſed in tne Common Pleas, 
A Superſedias quia errenice emanavit lies to reſtore a poſſeſſion 
aſter an Havere facins ſerfinam; where the Havere factas ſeili- 
nam ifiued erroneouſly : ſo of a Superſedeas after execution upon 
a Copias ad ſatis} :ciendum, 1t it be * immediately delivered. 
 Judex ante ccules equitatem ſniper babere debet. 


The judges expound all ſtatutes, where BET IE {o requires, ac- 
cording to equity, although ditterent from the letter of the ſta- 
tute. See 7ho 71tie Equity in my Repertory. "= 

The judges of the law would do right to the ſubjeQs 5 ard 
honour to the Iaw, if they would regard Equity oftner, and not *' 
inſiſt upon the ftrictaeſs of the letter of the law to force the ſb- 
jects to ſue in the court of Chancery to their great charge and 


trouble ; which court has increaſed immenſely in its juriſdiction 
within 140 | years laſt pail. 


C A'S L 24TIL. 


N an afſilſe, the tenant pleaded and made a title at large, 
{ the plain tiff made title by the ſeifin of his father, and his dy- 
ing tcited, and the deſcent to him, and upon this title the 
wikis was taken, and the recognmtors found for the tenant : the 
juſtices of aftiſe doubted upon this matter, and therefore after 
verdict and before judgment they adjourned this afliſe to J//- 
min;ſtcr, and there the plaintiff being demanded did not appear. 
The juſtices gave judgment upon the verdict, and not upon the 
nonſuit : and gbis was adjudged well done by all the judges. 
3 R. 2. Nonſuit 34. 
The itatute hus ſettled this poxat, no nonſuit can Th after ver- 
_ dit, but at this day upon demurrer there may be : at any wm 
WACN 
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when the plaintiff is demandable, if he be called, he may be 


nonſuited. 433 11, 3. Bro, Caſes 23. 20 FH. 6.0% 4 £. 4. 24. 
142 H. 8. 24. : 


FCASHE- AV. * Page br. 
| OWER is brought in the Common Pleas at JW rinfior, 47 53: 7: 


d 0s ; a. . Nower, Galcs, Tria) 
and the writ is pro rationabik dote of the demandant 7 ter- yt OP 
ra in gower in //ates : an exception was taken that the land can- 


" not be in itſelf; gorer is the land, and land in land cannot be 


demanded ; all the land of gorwer, or any part of the Jand of 

gower, is the land of gower. Reſolved by all the juſtices of both 

benches, that the writ and count are both good ; for gwer 

is as a foreſt, and if dower be demanded in a foreſt, the writ of 

dower ſhall be de rationabilt dote in forifla - the words in terra 

gower ſerve for a vill, as the words zn fore/ia ; and the neareſt. 
ſheriff of England to gower, thall fummon the tenant of the BAGS mor erbirs 
ſaid land of gower. Before the conquelt the next ſheriff of Eng- OY Seoul} ann 
{and to Wales was the ſheriff of Gleeefter ; at this day the ſheriff * 

of Hereford is the next ſheriff to Wales. VYhe county of Mon-. 

mouth which 1s next to the county of Glce/ter, 1s at this day fe- 

vered from Wales, and made an Erg!ſþ county by the ftatute of 

27 H. 8. ch. 26. dower for lands in Wales lies only in Wales, at 

the great ſeſſions there : by the ſtatute of the 24 FH. 8. c. 26. 


&-1S ElrS..cb. 0. | 


-D-AS.E- XY, 
+ A NNUITY 5s brought againſt a parſon ; the parſon has + Ante r, g8. where 


aid of the patron and ordinary; upon ifſue joined and lee the references, 


<2 PUR. Av” wad > by th ſ300s, "oy 
found for the plaintiff, the plaintiff has judgment ; the parſon NS eras 


we < p 7M 5 thrice abridged 
dies ; a Scrre factas to execute this judgment is brought again{t this caſe : bur it is 
his ſucceſſor ; the temporalties of the biſhop were ſeized into the ** ſo ia wy book. 


King's hands, together with his tithes; the ſucceſſor of the 


parion prays aid of the King : reſolved by the judges that he 
fhall not have it; for his predeceflor once had aid of the patron 
and ordinary, and after ſuch aid and judgment for the plaintiff, 
3t 1s final, as is the judgment in a writ of right. 


Infin'tum 1n jure ri{robatur. 
Devet eſe fins litium. | 


Rox quod jt inji feum facore non fot ft. 
CASE: XVL. 


"| HE King brought a Qzare impedit againſt 7. quod prrmite 45 F- 3: 6. 28. 3. 
tar eum prefentare ad ec:lefiam de Dale, where it ought to Th: 00; 29> _ 
have been Quare impedit eum preſentare, and not qurd permittat : pedit, Amendment, 
eiter exception 7aken to this it was amended, by the chancellor 

and juſtices of the King's Bench. It would be otherwiſe in a 


Rare impedit between ſubjects. 
Omnium domos regis vigilia defendit, idea lex vigilat pro rege. 


CASE 
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* Page 62. .-:#D|A-$E XVI! :1 
14 E. 3. oh 1 | 'HREE perſons are appointed juſtices of atfiſe, and after- 
A q ne ; wards others are aſſociated to them, with a writ of / non 


Ge, Reattachment, 07Nes intereſſ» potuerint ; then two of them proceed in the aſfliſe ; 

 Aſociation, /j row divers adjournments are made by them all : the aſfliſe is after- 

FERIRn wards diſcontinued by the not coming of the juſtices : two of 
them only may oz// proceed without a new wr of aflociation, or 
a new /| non omnes, notwithſtanding the adjournment by them 
all ; and a reattachment by theſe two revives all the proceedings 
for the parties, and the Habeas corpora for the recognitors. 


Fruſftra fit per plura, quod per pauctora fieri poteſt. 


C 


CASE XVIIL 


YR. Writ of Scire facias ifſued from the tenor of a record of a 
: Ian certain fine in the court of King's Bench; the tenor of 
#7 Vn. which fine levied in the court of Common Pleas was removed to 


Fitz. Barre, 279: the King's Bench by writ of error. (In ſuch caſe the record it 
—_—_— " * *2"- {elf of a fine neither 1s, nor ought to be removed from the Com- 
Br. Juriſdi&tion. 105. mon Pleas.) The tenant in this caſe pleaded to the writ of 
Scire facias, that the anceſtor of the demandant, whoſe heir he 
is, remiſed and releaſed to the faid tenant his right therein, this 
Continuance, B. Re- plea was exhibited in the faid court in H/ary term, the 6 R. 2, 
gis, Error. Ant. 17. 2nd was not entered on the roll till Treuify term next follow- 
ing : the reaſon of zhis was, the King's Bench and Chancery for- 
merly followed the King's court and perſon, by which means 
the clerks could not pertect their rolls, when the King, pend- 
ing a cauſe, removed himſelf from We/tminer, or any other 
place of reſidence; but now-adays that cuſtom is obſolete ; and 
the clerks of the court of King's Bench, while a cauſe is pend- 
ing there between contending parties, do uſe, and ought to 
aſlign certain times to the faid parties until judgment be given. 
Such aſſignment 1s called a continuance, and if it be not done it 
31s error, unleſs a verdict be given in the cauſe. The court of 
King's Bench may hear and determine cauſes in the ſaid court 


2 H-6 x aſter term 1s ended, A Sczre focias upon the tenor cf a recog- 
Lyer 217. NiZAnce in the court of Chancery, being ſent into the Common 


Pleas or King's Bench, is of no force : but it is of force if the _ 


recognizance remains in the place; called the Treaſury, where 
the archives of the kingdom are preſerved : the reaſon is, that 
no man may be troubled twice for one cauſe. Such writ of 
Scire factas upon the ſaid recognizance cannot iffue out of the 
treaſury, but it may out of the Chancery. 

Nemo debet bis puniri pro una cauſa, 


* Page 03. oy CASE XIX; 

LB 2: A Writ of Pracipe quod reddat was ſued by A. againſt B the 

ſy EF mo A tenant of a fee limited to him and his heirs born of the 

a, K. 4. 25: body of his wife ; after the death of the wife without ifſue, he 
yer 341. 


Receipt, Counterplea has only an eſtate tor lite, with this privilege, that he cannot 
ce Reſceit, Bitoppel, be ſued for committing waſte in the lands. The tenant did 


4 not 


— 


_—_ 


Second Century. 
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not take the defence of the ſaid cauſe, but made default after 


the frit and ſecond ſummons ; his donor, after he| had entered 
and ouſted the ſaid ter.ant out of the ſaid lands before judgment 
oiven againtt the faid tenant (aithough he be donor now nas not 
the reverſion but the polleition) prays to be received to defend 
his rigat, and alledges that the reverſion of the faid land be- 
longs to him ; and He 1s received, although tac demandant al- 
ledges that tne faid donor has not now tne reveriion, beings 1n 


Dyer 341. 


| i . "MM Co, Lit. 283. a, 
potlettion by his cuſter of the ſaid tenant as aforeſaid : this alle- ©" 


cation dos not jie in the mouth of the demandant; becaute 
the tenant on the day of ſuing the writ was tenant & tbe /and, 
and the ſaid donor was at the tame time feiled of a reverſion ex- 


petant upon 7ve determination of tae tenant's eſtate, and the de- Dally. 11 


mandant's writ 1s ſlit pending againſt the tenant, and he demands. 
the land againſt him as tenant. The law 1s the fame in the like 4 H. 5. 10. 


caſe where, pending the writ, the tenant for life ſurrenders his 
eſtate to his leflor ; and in all caſes where the donor or leſlor 
had the reverſion on the day when the original writ was purcha- 
'{ed. This was adjudged by all the judges of England. The 
ſtatute of 13 R. 2. ch. 17. provides that the donor or leflor ſhall 
be received to detend his right in all cafes where the tenant for 
life makes a feigned or improper defence, and the demandant 
ſhall reply againſt the defence of each of them, and fo they 
ſhall proceed to judgment. It the tenant 1n_the principal cate 
had appeared and prayed aid to defend his right, it would have 
been denicd to him ; becauſe he, who once had an inheritance 


in the ſaid lands, has in his hands all the muniments CONCCFNINg Co. Lit. 27. b. 


them. 
| Lex ml fecit fruſira, 


CASE.XX. : 


A Fine was levied of the manor of Dal by the prior of B. to + R. ». Aid le Roy. 


the prior of C, the prior of C. tued out a Scire facias upon 
this fine, to have execution thereof, againit the ſaid prior of B. 
The prior of B. pleads in bar of the faid execution, that the 
prior of C. and his convent releaſed the ſaid execution to the ſaid 
prior of B, which releaſe the faid prior of B. profters in court, 
11ve is joined upon the releaſe ; and after iffue joined the prior 
of B. ſhews the court, that the prior of B, holds the faid mancr 
from tae King in Vranxalmoigne, and prays the aid of cur Lord 
the King. But it was adjudged by all the judges, that becauſz: 
oe was joined * beiore aid, was prayed, and allo becauſe in this 
caſe no damage can happen to the King, that aid mutt not be 
grauted. The fame 1s the law in an action of treſpaſs ; by all 


34 H 


Fitz. 02. 


C4. 0 


«O: $$ 
4 H. 6:10. 


22 £..3-:40+ 


22 H. 6. 1 
Dyer 258, 


7 
bu 
320. 


* Pape 04. 


tae judges of Ezy/and : but the King's aid 1s granted in an &ec- i» H, 6. 2-, 


{ione rm7, WARETE it appears that the reverſion of the land in 
gueſtion belongs to the King. 


in an action of treſpaſs between ſubje&s after iflued joined, if 


there be cauſe, aid is granted for the defendant, but never for s 8. 4. 2, Aid te 


the plaintiff, In a writ of replevin where the avowry is for a Roy. 


ea] ſervice, aid 1s granted to the plaintiff before iſſue joined ; 
*-here the ſuit is fos a treſpaſs done in-lands, aid is not granted 
R betore 


Second Century. 


5 B4. : defore iſſue joined ; but aid of the King ſhall not in any caſe be 


£54 ") Y S 17 ugnt Not tO | 
Firs, Co 7.8, 21, granted after iſſue joined, becauie the _ $. 00g 0 relie 


25, 28, 30, 31, 42, UPON tae defence made by another. 


71. 
CASE XET. 
Onnia qua movent ad mortem ſunt dodanda. 
12 R. 2. N a great vein of lead, part of the carth fell upon a miner 


Fitz. Forfeiture, 20. & and killed him ; only that parcel, and not the whole vein, 
Stamf. 20, Corone, 
Deodand, Patent, Was forfeited for a deodand. This caſe, as here ſtated, appears. by 


Scire facias. Prero- an inquifition returned into Chancery ; the King by his Jette 
ganive, by al the. patents granted the faid vein to 7. S. the Lor d Chancellor wr 


judges, 
11 Co. 66. Magda- co on the prayer of the owner of the ſaid vein, called in 


len College caſe. the ſaid F. S. by a Scire facias 1n the King's name, and by the 
EF IV; B. 221, | 
#1 Þ 5. 46: receptive law Luke the ſaid letters patents to be revoked, be- 


43 4\il, "Ml. 19. Ccaule they were obtained ſurreptitiouſly, and 1n deceipt of the 
king. The like reafon and the ſame is the law, where the tenant 
who holds his land of a meſne lord between tne King and him, 
grants his land to the King by deed inrolled ; the ſaid erant made 
to our Lord the King extinguiſhes all tenures from a any other 
lord, becauſe the King can hold from no man : if tuch grant be 
mate to our lord the. King by fraud, . that the King may grant 
the ſaid land to the abbot of Das and his fuccelides and the 
King by letters patents grants the faid land to tne raid abbot 
and "his ſucceſfors; this Taſk grant is voidable as aforefaid, and 
revocable by Scire facias in the King's name. He that holds of 
a meine lord is attainted of high treaſon, it the King grants his 
forfeited lands to another in fee, the King 18 in juſtice bound to 
revive by his grant the tenure from the meine lord : 1t it be not 
ſo done, the rent of the faid meſne lord, which 1s over and aboye 
the rent due to our Lord the King for the taid lands, 1s of com- 
mon right to be Jevied by the diſtreſs of the ſaid meine lord. 
No land can be granted to any body politick without the King' s 
licence, and 7he 1cence of the meine lords, under the penalty « of 
the forfeiture of ſuch land to the meſne lord of whom it is ho!- 
den. 7 UL. 4. ch. 5. Sir 7cbn Melin's caile, O Co. 5. Stainfors's 


Prer. FAY IN 
Rex quod injrſtum facere non fpotcyt. 
_” Page 35 | | | K bs A & E XX 1T. 
21 R. 1s bound by a written oblication in 1co/. to the King anc 


Os: Jonde un Ac- A. his cuſttumers, the King and the cuſtumers, if the 1co /. 
Polt 332. be not paid, ovght to bring their action upon the {aid obliga- 
tion, jointly, 1n "the name of the King and tne cultumers, 
Þy all the Juſlices mn toe Exchequer. 
Secta que ſcripto miitur, a ſeripto variare ni. debet, 


Forfeiture, Baronand A. makes an obligation for 100/. to two perions, one of them 
FRE. 1s outlawed ; this obligation belongs only to the King, becauſe 
the outlawed perſon without the other 09/gee might have re- 
leaſed the obligation. "The King and a ſubject may join 1n ſuing 


a Quare impedit ; {9 they may in founding a college, or ag 
hou 12; 


a ttt. - as. i. At oY —_ —_ FR ” 


Second Century. 
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Zhouſe; but the King only ſhall be reputed the founder. A 


© wiſe kills her huſband, the huſband's goods are forfeited. An at Bite 6. 
E huſband and wife are joint-tenants for a term of years ; the hul- TG x Gay. FOE 
* band is felp de ſe, or ſuppoſe the wiſe be, the faid term is for- Plo. 253. 
© fcited, The huſband has a term for years, ſo has the wife ; the 
forfeiture of the huſband forteits his own and his wife's term. 
The fame law as to the forfeiture of the wite concerning her 
term : but where there are two dv. joint-tenants, one of them 
can only forfeit his moiety. 
Vir & uxor cenfentur una porſona. 


CASE - XXII. 


for a treſpaſs done at Deaſe in the county of Norfolk: B. Fitas Safer/edeaty FS, 

pleads that the faid action ought not to be maintained againſt 
him, becauſe the plaintiff 1s his villain; the plaintiff replies, Chancery, Common 
that he is a freeman and not the defendant's villain : ifiue is -7» Viicount. 
joined upon this, and a writ of Fenre facias directed to the ſhe- 
riff of Nerfolk, in order to try this 1fjne. B, ſuggeſts in the 
court of Chancery, that the ſheriff of the ſaid county was an 
arbitrator for the plaintiit in an award concerning the ſaid cauſe ; 

and thereupon Þ. obtains a Syperſedeas to the ſaid ſheriff, co272- 

manding him to defilt from the execution of the faid writ of Fe- 
mire facias. It was adjudged by all the judges of Engiand, that 
the ſheriff is bound *o execute the FVenire facias notwithltand- 

ing tae Superſearas, When two contradictory writs are deli- 

vered to the ſheriff in one cauſe, one at the Common Lav, 

the other z/ung out of the court of Chancery, the ſheriff ought 
' to execute the writ at the Common Law, which is fixed and 
invariable ; and not the other which has iflued only + at the T 4 #r%itrium bon: 

. s s — 4 d DVirt. ©. Sic O77: 
diſcretion of an upright man. The Common Law 1s the ſab- 0 
je's inheritance. If in the cauſe in diſpute, the ſheriff was Challenze. 
arbitrator for the plaintiff or defendant, it is a principal cha}- 3 H. 624 
lenge to quaſh the array returned by the ſheriif to try the ifſue 
joined 1n the ſaid cauſe. 

Juratores gebent tffe vicimt, ſuftcientes, mine ſuſpect. 


+} the 


Sues an ation cf treſpaſs in the Common Pleas againſt B. 8B. z- 
i 


* CASE. XXIV. * Page 00. 


6 Þ EK King's protection contarning this cauſe (quod defendens 2 X 2.. 125. 
>» prefedlurus it verſus Seoiam, moraturus ſuper d-ferfionem NE gs 
ea/irt de Carlifle) 1s not good to fave the default of a defendant in : 
@ tut ; becauſe Carlile is within the Kingdom of Ergland, By 
a.4 the quftices of England, The King, in his kingdom, is pre- 
tumed to be ſufficiently defended with arms, and every ſabjeR 
15 bound to aid the King to ſubdue his enemies end rebels. 
+ The regiiter of writs is, that a proteCtion is good with this + Reg, 22. b. 
cauſo, quia 711 exercitu profetturus pro ſervitio Regio verſus Scotiam ; *+ N- B. 23. 
and 1s allo good, for the defence of Calice, or of any part of 
France ſubdued by the E:gifh : but it is not good for ales or 
Ireland, becauſe they are in the peaceable poſleſiion of our Lord 
the King. Scutage, that is, ſervicium ſcuti, is a ſum of MAaBEY avs wn Cn os 
alleſſed in parliament to be levied upon every tenant by knights ONE 
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my) econd Century.” 


ſervice, who did not go by himſelf or by another, with the 
King in his army again t the Scots. At this day, this Zax o ſer. | 
vice is not of force becauſe of the union of the two kingdoms of 
England and Scotland in the perſon of King James the I/! ] the 
undoubted heir of the faid two kingdoms. For protections, 
ſee. 6" R.-2. Protee.: in Fits, 40-11-12; 4-7. 17; Bhs 4+ 14. 
7 E. 4.27. 19 H.6.35. Co. Lit. 130. þ, 


Vigtha regis omnum domss Caftout. 


CASE XXV. 


T1 ACCOUNT was brought by a Lord againſt his bailiff; he 
Fitz. Aeccowipt, 5 ;1. { N pleaded, that he never was his bailif, and it is found 
14H 4.1. againſt him; the bailiff was awarded to account, and auditors 
42 Al. . 11, 7 he ] f f h ] itt, 

Dyor 146: are aſligned ; the plea of payment of part to the plaintiff, and 


Ac-ompt, Berre, oof part to B. by the plaintiff's order, are good pleas before au- 
Fait, Averments.  (itors without any deed, for the award is «ly an interlocutory 
rule, and not as a judgment. Upon a Scre facias to execute a 
judgment in debt or treſpaſs, a plea of payment or fatisfaCtion, 
i Mtered by 4 Anne, Without a deed, is || not a bar. Neither a record, nor a dee 
ch.-16;::..-: ſhall be avoided by parol averment. 
The firſt judgment is, that he ſhall account. If the firſt judg- 
ment ſhall finiſh the whole, it 1s in vain to aftign auditors to 
audit the account, and after pleas are pleaded before them, not 
to try thote pleas. 
Maturale eft quidiibet d iſetoi « F4/ mods 449 7 Hs, 


- Page we * CA.SE--XXYVL. 
reg Som F F the plaintiff ovvatled in a writ of FEje&ticne firme in the 
ay Rene time of KR. 2. he recovered only damages, and not the pot- 


Ve. N. B. 123, fefſion of the land: but in 14 H. 7. the judges of that time 
adjudged (which 1s the Jaw at this day,) that if the plaintiff 
revails in ſuch aRion, he ſhall recover the poſſefiion of the land, 
Del'y 31. pl. 11. ;f his term be not expired ; ut it be elapſed, he ſhall recover 
dainages. 
Where two perſons were conteſting the title of land at low, 
the law tufered the poſlettion to be changed twice, and no of- 
tener; zthet 75, ence by a real action, as an aſliſe of novel dit- 
ſeitin, or other real action, as the caſe required, and once more 
by a writ of right, and after the determination of tne ſuit in the 
writ of rigat, b y duel or the grand aflile ; he that prevailed en- 
Joy ed quiet 3 poſſeſlion ever afteruya ds. Bat now the plaintitt re- 
overs poſſztiion in a writ of Ejethtone firme, the defendant af- 
terwards recovers the ſame land in another je&1ome firme againit 
the /ir/} plaintiff, the plaintiff a third time, the defendant a 
fourth time, and ſo i mfnitum. Which deviation from the 
Common Law, is very inconvenient, and ought to be reformed, 
and a /aww made, that a recovery in an Ejectzone firme of the ſame 
land between the fame parties, ſhould be as @ recovery in an 
_ aftiſe, and that a writ of right, and no other writ, ſhould after- 
wards be allowed in ſuch a caſe. 
Exfpedit reipublice ut fit fuas hitium. 
4. RE CASUE 
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the bailiff of the liberty where the cauſe began, to impanel a; 


Both Fenches. 
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PZ OASE NEV: 


N treſpaſs, the defendant pleaded an award made at Dale, be- 12 R, 2. 
{| tween the parties by 7. S. Ifſue was joined upon the ſaid ir pg ih WA. 
plea, and a Verre facias, for a jury of Dole; the jurors g1vC Ac 16, That Yevirr"s 
verdict for the plaintiff, that no award was made, the plaintiff out of the cons ac 


R . | . 6 He/!m. are to be of: 
obtained judgment : the defendant ſues a writ of attaint out art bo} the 


of Sale againlt the jurors; 7hrs 7s z1[: by all the jrſtices ; for It coumy, except is 
ought to be out of the vill where the writ ef Venzre factas mn the Felony, Sc. 


264100 of treſpaſs was obtained. 


C A.$ E: XXVUL. 


PON a writ of Venire /acias, direfed to the ſheriff 7s re x: R. >. | 
turn a jury to try an iffue, the ſheriff iſſued his precept to 1+. Challenge, 177. 


+ 


urata, Fenire Fa- 
; 4 Ciasg NON OM*ttas. 
jury, and return it to him ; the bailiff of the hiberty antwers, | 
that there are only two ſuficzent jurors to be found 1n his bailt- 
wick ; and he returns their names to the ſheriff, and the ſheriff, 4 See 4 and 5 Anne, 
witnout a writ of New cmtlas, put four and twenty good and + Me ns PITT 
lawful men on the ſaid jury, and certified to * the court, + + ERP Is 
jury ſo impanelled ; and this was beld, well ; by the Juſtices of be of the body of 
7 Ee | = county, except, 
ED 


Eg : Þ * Page 0d. 
Frujtra fit per plura, quod per paucora fieri poteft. 


. When, by the default of Jurors, or by challenges, it happens 3 H. 6. 3. Ant. 33. 
that a full jury does not appear, and the plaintiff ſnggeſts to the 


court, that within the hundred where the writ is ſned, all the Trial. 


tenants, :except two, are tenants to the defendant, and the plain- 
tift prayed that decem tales may be added from the next hundred ; 
this ſuggeſtion was tried by two of the jurors who appeared, 
who reported to tae court, that the tenants of the hurdred 
named w the writ, were ſufficient to make a jury, beſides the 
tenants of the defendant. 'Thereupon decem taies were awarded 
out of the hundred named in the writ. 


CASE; XXIX: 
N a writ of treſpaſs de clauſs frafto, the jury found damages, 3 H. 4. 4 


the judges can neither increaſe nor abridge them ; ſo 2z# ts by LO 
where there is a writ to inquire of damages 1n treſpaſs, 27 HT. *H. 4 =, by all 
©. 2. d0 7f 7s In an action on the caſe for ſlander, where the the judges of Frg- 
Jury taxes damages; fo in an afliſe : but it is otherwiſe upon wo Jude 
writ of enquiry of damages in debt, mayhem, detinue, covenant, NE 
battery ; the court may increaſe or diminiſh the * damages a1- fr, Colts. 
lefied by the jury. 9g H. 6.2. 19H. 6. 10. 11 H. 4. 10. 61. 
Dyer 105. 14 A. 4. Recirdare. 13 E. 3. oﬀ Fitz, Damage, 28. 
44 [*, $: 40s | Oet 


Teratores ſunt judicts fat. 


Nn 
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2 | N debt. The defendant pleads a releaſe, the plaintiff denies 
A f1'6. 28. by the Þ it ; upon a trial to be had by the jury, the defendant makes 
judges in the Exche- default, he ſhall be condemned without a verdict : tis otherwiſe 
Ne Tana if dureſſe be pleaded. Where the defendant in treſpaſs pleads a 
releaſe, and makes default at the trial, yet the jury ſhall be 

charged, and give a verdict. Upon an iſſue, whether payment 
was made or not, the inquelt ſhall be taken, although the defen- 
dant makes default, 1 H. 7.2. 15 E. 4.25. In an appeal of 
1 Salk. 217. rape, the defendant pleaded Not guilty, he was let go by main- 
Tix prize, and made default at the day of trial ; an inqueſt ſhall not 
be taken by default, z7 favorem wite ; but a capias ſhall iſſue, 

and an alas and pluries, and an exigent. 16 Af. p!. 13. 


| Qua tacet conſentire videtur, 
* Page 69. *CASE XXXI. 


\ Pracipe quod reddat is brought againſt a tenant, he vouches ; 
judgment 1s given for the demandant againſt the tenant, 
| and for the tenant againſt the vouchee : they may have ſeveral 
- * writs of error upon this judgment ; the vouchee may affign error 
between the demandant and the tenant ; but the tenant cannot 
aſſign error between the demandant and vouchee. The vouchee 
may have prejudice by this error ; but not fo the tenant, becauſe 
he has recovered in value : if the tenant reverſes the judgment, 
the vouchee ſhall have a Scrre facias to reſtore the value : if the 
_ vouchee prevails by means of the writ of error brought by the 
vouche?, the tenant ſhall be reſtored. So where an erroneous 
recovery is had againſt tenant for life, he in the reverſion and 
the tenant ſhall have ſeveral writs of error, and judgment for 
one of them, and execution thereof ſhall reveſt their eſtates, 


4 R. 2. cap. Error, 


 Attio non datur non danmnificato. 


Upon the King's demiſe, at Common Law, the demandant 
ſhall have a reſummons, which is in lieu of an original ; it ſhall 
not be inrolled, but ſhall remain as an original with the C/tos 
Brevium. 


Affirmed in Error, A Juſtice removed, and having a new patent, or not having. 
Arorney, Trial, one, may certify a warrant of attorney taken by him being a ju- 
Viſcount, South Viſ-a-: ; date 11: f w is Gl q - 
Bee's ice ; and 7h:s zs well ; a warrant of attorney 1s ſufficient, if en 
Hob. tered before judgment. An under-ſheriff may be made by pa- 
rol. A Yemre facias was returned by one who was not under- 
* Fr. per dela, ſheriff, the ſheriff being * beyond ſea ; it ſhall be tried by the 
5000-8 e:camination of the ſheriff, and not by the country. A tenant 
loſes by default, where he was not ſummoned, he may: have a 


writ of deceit on this judgment, and a writ of error at the ſame 
time, =y 


CASE 
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; BALE of debt was ſued againſt the executors of the teſta- 


' fired omnia bona dif trſtatorts que tþ/i habuerunt die tmpetrationis 
| brevis predidi; upon this plea ifſue was taken, and the jury Dyer 2 Wiz. 18;. 
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FRE WEL PR 
CASE Foes 


ment of 4. B. by C. D. upon an obligation of the ſaid A. B. , H. 4. $9. 


the executors pleaded to the faid ation, that they fully admint= « Co. 43. 
icnol's caſe, 2 Cro. 
377- 


found for the plaintiff and judgment was given thereupon. The ”—_ caſe, 5 Co. 
plea was bad, becaule it ought to fay further, gue habuerunt ae pe N, 8. 24x. 
mmpetrationts difti brevis aut unquam poſiea ; if the jury had found Error, Verdict, Flea- | 
for the executor, and judgment had been given thereupon, it '"s JEOrans, 
had been a wrong judgment according to the Common Law, 

and might be revoked and annulled by writ of error. _ 

{n the joining of ifſue the Common Law, requires, 1/}, a plea 
ſufficient in law. z2diy, a traverſe in contradictory terms ; 
otherwiſe the verdict of the jury is of no force. In parliament, 

32 H. 8. cap. 3o. it was enacted, that if iffue be joined, and 

* the jury find for the plaintiff or detendant, judgment ſhall be * Page 70. 
-1ven for the plaintiff or defendant accordingly, and ſhall not 2 
be reverſible by writ of error for the fault of counſel or attorney. 

Although the words of the ſaid ſtatute are in favour of the de- 
fendant as well as of the plaintiff ; yet where the reaſon of the 
law differs from the letter of the law, the judges follow and 
ought to follow the intention of the legiſlature : thus in an ac- 
tion of debt brought upon an obligation, the defendant pleads 
payment at the day and place mentioned in the obligation ; iſſue ; re, z2. 
is joined thereupon, and the jurors find for the plaintiff; he ſhall 2 Cr. 377. 


| have judgment ; but the defendant ſhall not have judgment if 


they find for him, for the payment pleaded is not * ſufficient * Altered per 4 & ; 
without a deed of releaſe. INN! re cap. 16, 
An obligation is not made void but by a releaſe; for naturale , OT Ro 
eſt qudlibet difſolvi eo modo quo ligzatur. A record by a record, a 
deed by a deed; and a parol jromiſe er agreement is diflolved by 


parol, and an a&# of parhament by an a# of parliament. This 


reaſon and this rule of law are always of force in the Comraon 
Law. CE 
If the plaintiff recovers by judgment upon an obligation, he 
cannot maintain another action on the ſame obligation as long as. 
the faid judgment remains in force, gutia tranjit in .rem judica- 
tam. In treſpaſs, debt, and other perſonal actions, the iſſue 
Joined in the court of Common Pleas (otherwiſe called the Com- 
mon Bench) is always recited in the writ of Yenire facias, which 
goes out for the trial of that iſſue ; which recital is good, if it 
agrees in ſubſtance with the iflue, although it differs from it in 
words ; as if an executor in an ation of deht &rought againſt 
him, pleads: that he fully adminifſtred all the goods which the 
teſtator had at the time of his death, and the Yenire facias re- 
cites, which tne executor had after the death of the teſtator, 


| this 1s ſufficient. | 


Non arfferunt que concordant re, tamethi non in verbis iiſgem. 


If an obligation be denied, and iflue joined thereupon, and ; co, T4 
the jury find the obligation to be forged, and judgment is given 
Fn RO 3s aa | thereon ; 
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thereon ; the deed ſhall not be cancelled ; becauſe the defendant 
may, if he will, fue a writ of error ; or a writ of attaint (i he 
Has cauſe) to reverſe the ſaid judgment. 

If a debt or any other matter in ſuit be not denied by the plea 
of the defendant, but he endeavours to elude the action by an 
inſuthcient plea : if the jurors find for tne plaintiff, the plain- 
tiff thail have judgment ; but not wce va if they find for the 
defendant, becauſe the matter in ſuit 1s not fully and ſuthciently 
denied, but .is in ſome meaſure confeſſed by an intutficient plea. 


* Page 71. +. S:4C ASE XXXIIT. 

3 H. 4, COT N afſiſe was brought againſt tenant for life of three acres of 
# C o 

Ppey hong wm land in three vills, two of which were in a franciiſ', and 

vie. one -in the guildable [or country]; non difjerfivit is pleaded ; the 
Ws, iy . 6 _—_ 4 . . 3. 

ed oa > 7%, ſheriff returns all the recognitors out -of the franchiſe ; whereas 


he ought to return ſome from the guildable, and ſome from the 
franchile ; the plaintiff has judgment againit tenant for life, the 
tenant for life dies, he in reverſion brings a writ of error, and 
atligns this trial for error ; Judgment was athrmed ; for the te- 
nant tor hte having admitted it a good trial without any chal- 
lenge, it is not error. Where a writ is only abateable, as by 
entry into the land pending the writ, or taking huſband, or a 
dignity, or a partial array returned, or reſceit, or aid, or an 
21 H. 6. 29. - efloin denied, where they ought to be granted ; . theſe are not al- 
1gnable'for error, 1t they be not pleaded, and entered of record 
and diſallowed, or a bill of exception made of them, and ſealed 
by the juſtices according to }:/f. 2. cap. 3. or where the jultices 
diſallow evidence at any trial, if a bill thereof be not ſealed : 


It is otherwile where a writ abates z7 j/a&;, as by death, this is 
-EITOT. - 


' 


; | CASE XXSXIVv. 


2 H.4'9 4 N erroneous judgment 1s given in Cheſer, a writ of error 
yer 32Q0, J4'. fe 


ror, Cheller, -Gales, is brought out ct the Chancery at //e F"ng to reverſe this 
__ . Judgment, and ſhall be dire&ted Camerario Chria. five cus locum 
/cnent!, returngble in the King's Bench, three months after the 
delivery of it: the tenants there called judicatores terrarum have 
a month after the delivery of the writ of error there, to conſider 
_ of the judgment and to retorm it, if they fee cauſe; if they do 
not reverſe it, and the judgment is found erroneous upon this 
writ of error in the King's Bench, as aforeſaid; they forfeit 
1007, to the King by the cuſtom there, to be levied upon A} ; 
this affirmance or reverſal of the ſaid judgment extends on] 
errors upon the record, and not to Errors 77 fatto, It they Hos 
atirm or atirm the judgment, another ſpecial writ cf error may 
be brought upon this in the King's Bench, it the party will. 
Oiten adjudged. Dyer 345+ 
An erroneous judgment given in tne Cs Ports ſhall be exa- 
mined before the warden of the Cinque Ports at Shepaway in 
Rent ; and it the mayor and jurats there have g1VEN AN EITONECOUS | 
judgment they ſhall be fined. In J/als at the great ſeflions there, 
a writ of error lies for perſonal actions to the council eſtabliſhed 


4 1 
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© in the marches of I/ales; and if they give an erroneous judgment 
" it is final; and no writ of hs lies, for the act of parliament 
© of the 34 H. 8. cap. 26. ordains this writ of error 7s b2 counctt 
/bere; and ſince this at, no writ of error has been granted of 
| ſuch erroneous judgment given by the council there. Upon er- 
rors in real or mixed actions in J/ates, a writ of error hes into 
the King's Bench, | 
Fiat prout fiert conſucuit, mil temere novandum, 


FC A-S HE "XRXXY., * Page 72. 


Tenant by knight's ſervice 77 capite of the King, being te- os Ad: 
nant by knight's fervice of divers other lords, having 3-4 34 

wife, made a fcoirment with warranty of part of them, and dies, 9 Co. 15, &. Bc- 
his heir within age, and in ward to the King; the wife brings 9, one Sage YE 
dower againſt the tcoftee ; who veuckes the heir in ward to the prerogntive, Proce- 
King, and the other lords: this 1s 11, for the other lords; for 44. 
the ward{hip in the King iuſpends their ſeigniories ; which vou- 
cher being amended, tne juitices delayed their proceedings till | 
a Precedend? in iquels came to them out of the Chancery, which 8.48. r. c. 3. 
delay put the plea without a day : when the Precedendo in loquela ond 
came in this caſe of dower, the judges gave judgment for the EN wars Lhe. 
demandant againſt the feoftee, although there were theſe words ſervice. 
in this Procedendo, quod ad Judicium rege inconſulto non procedatur ; 
and this was done becaule zt was mn a caſe of * dower; and the * 9 Co. 16. b. 
teoffee expettet warrantiam fuam uſque ad plenam wetatem beredis ; 
' and then he ſhall recover in value againſt the heir. 
By all the juſtices in the Exchequer-chamber. 


CAS E-XXXVI. 


A N eſcheator feiſes the land of a prior alien without cauſe, the 2 H. 4. 10. Petition. 
King commits this land to 4. the prior in this caſe has no * F{+ + &P- 8+ 

remedy but by a petition of right, and the petition being endorſed 

by the King (let right be done) and ſent into the Chancery ; a Scire 

facias ſhall be awarded againit the committee, and upon tals the 

prior” ſhall have reſtitution. A traverſe does not lic, for no office 

is found ; and an afliſe does not lie upon the ſtatute of the 1-77. 

4+ cop. d. tor this ſtatute provides an afſilſe againtt the King's 

patentee, who by his patent has the land to his own uſe ; but 

in this caſe the King has it, and no frechold is pailed to the 
COMnNttee. | 

By the juſtices of beth benches. 


CASE XXXVIIL 


HERE cannot be an agceiſ.ry without a principal, and 4 Co. 43. b. 

the principal ought to be attainted before the accefilary be ro $7.3$e 
arraigned upon an indictment againit him as accefſary ; for it og roey Vole 
does not clearly appear, that there is an accetlary, it the princi- peal. wo 
pal be not attainted ; it 1s not pothible that fnere thould be an hes [: Fg 1 4. dy 
acceſlary either before or after the fact without a principal. , Np Dif 
here an appeal is brought before the coroner, no exigent thall 19 Co. 70. b, 
be awarded againſt the accefſary before the attainder of the prin- 


tr cipal, 


Sd vcond. Century. 


cipal, for the appeal makes an expreſs diſtinQion of winchd = and 
accefſary ; but where an appeal is;by writ of appeal, it is not ſo; 


| there is no ſuch diſtinction made in the writ ; and an exigent 


8 H.:$- 6: 

2 R ; 21. 
Stam. " Wg 

9 Co, 63. bd. 
5 Co. i111. 4. 


Br. Caſs 192; | 
Plowden 417. 
Bracebriove's caſe. 


Dally. 52. #l. 26. 
Extinguiſhment and 
Suſpenſion. By all 
the judges. 


Flab. 3. 


13 H.8. 1. 
Trial, Peers, Appeal. 
Co. Lit. 150. b. 


294. 2. 


<9 Co 39. b. 


2 Inſt. ut. 
"Treaſon. 
* See 7 Gul. 3. ch. 


<. that all the lords 
_ of parliament fhall 
be ſummoned. 


Q Co. zo, b, 


may be awarded againſt them both upon zheir default ; and if 
they appear, one jury may paſs upon them both ; but the prin- 
cipal ought to be firſt attainted before the arraignment of th: 
acceſlary. 

If the acceſlary be arraigned erroncouſly and acquitted, before 
the a:tainder of the principal, he ſhall not afterwards be que- 
ſtioned for his life ; auterfoits acquit is a good plea in this caſe, 
Error in the attainder of the principal will not avail tne acccilary, 


becauſe he 1s no party to that record. 


*CASE XXXVIIIL 
An huſband ſeiſed of land, held of the King by Knight's 


* ſervice, dies, his heir within age, and in w ard to the King; 
the King, by patent, grants to the widow of 4. the wardihip of 
the body and land of the heir during his minority ; ; this patent 
| ſuſpends the widow's dower, during the nonage, tor her dower 
and fuch a patent are inconhiſtent. "So it is wien aſter the death 
of the huſband, this heir makes a leaſe for years of the land to 
the wife; during this leaſe, her dower is ſuſpended : but not if 
ſhe has taken another huſband, and during the coverture, the 


heir of the firſt huſband makes ſuch leaſe for years to the wite ; 


and the ſecond huſband dies : 1n this caſe, if ſhe waves the leaſe, 
her dower 1s not ſuſpended. A. ſeiſed of land in fee, makes a 
leaſe for years rendring rent, and takes wife; after the death of 
4. the wife ſhall have' judgment to have the third part of this 
land for her dower, and ſhall have a third part of the rent; 

but ce//abit executto for the poſletiion gf the and during the leaſe. 
A woman has a leaſe for years, the takes an huſband, who 7s ſer- 
ſed of the reverſion in fee; the leaſe may ſurvive to the wo- 


man. An huſband has a leafs for years, and the wite purchalcs 


the fee, or the wife before marriage has the reverſion ; this ex- 


tinguiſhes the leate : 7 not ſo, it the fee deſcends to the wite 
after marriage. Cro. 4. Fac. 275. 
Volenti non fit 1 INJurig. 


«Quiltbet poteſt renunciare juri pro ſe intredutto. 


CASE KXXXIX. 


E 3 HE trial of a peer of the realm for treaſon or fclony is 


y indictment : and upon this indictment, he ſhall be ar- 
ragned \ Br ha the conſtable of England or the high ſteward ; and 
he hal be tried by his peers upon their honours, not upon their 
oaths. "There * muſt be 12 peers at leaſt; and the loweſt peer 
ſhall give kis verdict firſt, and fo /eriatim. 

| By all the Juoges of England. 


If an appeal be brought againſt a peer for the death of a man, 
or any other felony ; his trial ſhall be by knights and gentle- 
men, 


I CASE 


7 \ 


facias, and allo their own judgment in error upon the aid Scire 
facias. ne AR | 


Ruare incumbravit, Door Druri:s, 8 Co, 142. But where dads 
_- . . . A Jar. &;. 4-4; 
judgment 1s given 1n debt, and the record is removed by Error ; Carth, « 


covered by the firſt judgments. 


Ve 
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4 Has judgment againſt B. in the Common Pleas, in a writ 11 H. 4. 4. 
484-4 


"OF annuity ; VillCal judgment 1s erroneous ; 2. brings XA Errer, 
Scire facias upon tnis judgment, and has judgment in the Scire 


/ 


jJacias: B. brings a writ of error in the King's Bench upon the 


, 


judgment given in the Scere factas, (not upon the judgment given 
in the writ of Annuity) and atligns tb: error which 7s in the record 
of the writ of annuity; the King's Z-nch gives judgment for 
the defendant in the 7/2 writ of error, which rs brought upon the 
judgment 1n the Sc:re 7acins; for the judgment in the annuity 
being in force, ſhall be taken to be without error, until it be 
reverſed: and thereforz the King s Bench. affirmed the Judgment 
UPON the Scare fairas aloreſaid. 

* But if after thcle two judgments in th: Common Pleas and ® Page 74. 
the judgment in the King's Bench, a writ 0/ error be brought 
upon the judgment in the annuity, agd it 1s found erroneous * 
and reverſed ; this reverſal ſhall reverſe the two judgments in 
the Common Pleas, and the judgment whch was in the King's 


I Bench for the defendant in error, upon the judgment in the 


Common Pleas upon the Scrre facins; for the principal judg- 
ment in the annuity being reverſed, all that depends upon it falls 
to the ground ; ſublato fundaments cadit opus. The judges in the 
King's Bench, by reverling this judgment in annuity, ex obliguo 
reverſe the taid judgment in the Common Pleas upon the Sczre 


Muita concudentur ex obliquo, que non conceduntur ex direfto. 


Where a writ of error is brought upon a judgment in annuity 
in the Common Pleas, that court cannot proceed upon a Scrre | 
facias to execute this judgment, 10 MH. 6. 6: 17.E5.73.- Fitz. | 

| = a 2 Vent. 261, 


/ 
? i Wy 


S- @& 


yet before reverſal, an original writ of debt lies upon this record, 3 Lev. 395, 35; 
4 H. 6.31. Dyer 32. In trelpaſs after judgment by default, a ' ae 
writ 1s awarded to enquire of damages, before the return, of 
which error is brought ; yet this writ to enquire of damages, 


ſhall be executed, though ifſued after the writ of error was 


brought; for in this caſe, the writ of error does not lie before + Cr-646; 

the return of the writ of enquiry; for, till then, no perfe&t Yel. 71. 

judgment is given by which the defendant may be damaged ; it 

1s otherwiſe 77 ejed:one firme?, or a writ of dower, and a writ to Har. 100. 

enquire of damages awarded; for the land and dower are re- 1,2 3?” 
Every judgment ought to Latch 212. 

ſtand in force until it be reverſed by error, attaint or certificate * Kb. 603. 


of aft1ſe. Wefe. 2. <.5. 4 H. 4. ch. 31. Doctor and Student, *>* os 
2 dialogue, Qromedo guid conftituitur, eodem medo aifhetvitur ; a 


record by a tecord, writing by writing, parliament by parliament, 
parol by parol. 


CASE 


4 . 


Second Century. 


CASE XL. | 


10 H. 4. . 4 Seiſed of three manors in fee, commits an offence, for which 
: Is CORR fy the King ſeiſes theſe three manors, but the offence is ſuch 
F. N. B. 149; : does not detiroy the wife's dower; the Ring grants theſe three 
_9 pr Tafog manors to B. in fee, to hold of him by kmpgnht's ſervice 77 capite, 


Dower, Equity, 


cuſtoms of Lendon, afterwards the King, in conſideration of the 
ſurrcnder of this patent to him by the 1aid woman, grants to 
her the wardſhip of the ſaid three manors during the minority 
of the ſaid heir; afterwards the parliament orduins. that the 
ſhall have the third part of thoſe three manors for her dower, 
is Of right the ought to have : reſolved upon her petition of 
right, by all the judges of England, that ſhe ſhall have the third part 
on the faid 1000 /. per An. ut ſupra, during her life ; for now 
ſhe hes not the three mapgors from the King, but ſhe has the third 
# art -£ them for her dower, and not ſrom the King, and there- 
's (he ou: chit t to have the third part of the ſaid 1coo 1. with her 
JOWer. 


Rex quod eft injuſtum facere non n pteſt. 


-Cuſtoms ard Impolts, The petty cuſtoms are the cuſtoms which merchant- ſtrangers 


Ss =G Pay more than the natural ſubje&s, by an ordinance in the time 
Sir John Davies's Of {Z. 1. that 1s, 3s. 4d. more than the ancient cuſtoms. "The 
. Beports. Ces cuitoms * are for wool, woolfels and leather : for a ſack 


Bare's C: ſe. 
4 Ja%. 1n SCac. 
* Page 75. 135 4 d. theſe cuſtoms are for goods exported and imported, 


+ This dociciue has Belides theſe cuſtoms, the King may FT impole more, and may 


been explocce ergy jt by the Common Law, as appears by the precedents of the 


{ir.ce our author's 


LES as -- bal Exchequer, and by the reaſon of the cuitom, and by the uſtge 


days cauſed unſpeak- of cvery ſtate, and for the ballancing of trade. Mines of gold 
able miichiels to. 2nd filver in the land of every ſubject, are given to the King, to. 


theſe Kinodoms. * "; 
Vauoh. * advance the royalty for the public good. Nummes oft nervus bells 


Patt..208, 2cg. & ornamentun pacis, Many Ratutes have been made fiace the 


A . RY 
$4 Tg TIO . time.of K. oþ 1. by which cultoms are altered and | increaſed. 


cerning the reve- 27 E. q. >. 1. 1 £1, 1 Jac, <<, 23. lee title Cy/toms in the 


nue, are t00 nume- ſtatutes. 
Tous to be taken n0- 


tice of here. 


C:A SE ALS. 


7 H. 4. 36. N caſe ef .2.yrincypal and accefjary in murder, the principal is 
ERS RE attaintea upon an indictment at the tuit of the King, and 


\ Br. Appeal, 12.  Outlawed there UPON 3 this attainger will not terve 1n an appeal to 


ms. arraion the 2cc cfiary ; the principal ought to be attainted upon 
Kol ook oh an a; -peal be fon e the acce Hhary ſhall be arraigned upon an appeal. 
Carth. 18. | An attain Nder, at .the King's ſuit, at Common Law did not bar 
4 0.0. 49, f. an appet}, if it was brought before the attainder ; but 1f brought 


Cont. Br, Appeal 55. - ; : 
| pre 22 after the attainder jt was otherwite : but now by the Stat, IT. 7 


ch. 1. neither an attainder Nor acaouttal at the ſuit of the King 
bars an ap peal for murder, it clergy be not had. Other felos 


4 Co 47. ab. nies remain at the Common Law. At this day an appeal fut- 
on Pg te | pends 


2. B. dies, his heir under age, this 1s found by oftice ; the King - 
fi-uuor, | eticien. frants to the ſaid woman 1000 /. during ver lite, out of the petty 


of wool 13 s. 4d. for 300 woolfels 13 s. 4 d. for a Jait of leather 
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Second Century. 


No SOOT 


pends the proccedings for murder at the ſuit of the King, until 
the appeal is determined. | 1-4 


CASE: XLHL. 


HERE are two plaintiffs in an afliſe againſt 4. A pleads z H. 4. 2. 
againſt one of them, that he was never ſeiſed, fo that he ade Fo 

q ; . 6 's S, gment, 
might be difleiſed, This he pleads vo the writ ; and pleads over puble Plea. 
that he was not diſſeiſed by 4. A. pleads in bar againſt the 
other plaintiff; upon which, iflue is joined, and both the iffues 
are found againſt the plaintiffs, and judgment given 2yod queren- 
tes nil caffant per breve, Upon this, error is brought, and the 
aſſigament of error is, that the judgment ought to be, that one 
of the plaintiffs aforeſaid mn! capiat by his writ, and that the 
other ſhould be barred : judgment was afiirmed, for the ſaid 
words of the judgment, Quod guerentes nil capiant per breve ſuum 
relate to the ſubje& matter; & zudices 'non tenentur exprimere 
cauſam ſententie ſue. Double or treble pleas are allowable in an 
afſiſe of Novel Diſſeifin, Mordanceſtor, juris utrum, attaint or 
certificate of affiſe, which have juries returnable on the firſt day | 
| before any plea pleaded ; for theſe are feftina remeata ; but dou- 
ble pleas are not allavable in other ations ; for there is an ori- 

ginal writ, count, plea and ifſue, and upon this a Yenzre factias, 

&c, and a trial. 
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*C'A S E-:XLIV: | * Page =6. 
AMES Clifford found ſurety of the peace to the King by 2 H. 4. 27. 


'/ recognizance taken before certain juſtices of the peace ; he kt Fo Roy : 
breaks the peace ; the King ſues a Scire facias againit Clifford ; pe. OY 
who joins 1ſſue upon the breach of the peace, which breach was 

murder, and the iflue found againſt C/:#ord, and judgment given 

upon 1t: in an appeal of murder brought by the wife of the 

man that was ſlain, Ch;ford is not eſtopped to plead Not guilty in 

this caſe ; for the judgment was only for a ſum of money, upon 

the recognizance, and was not for his life; and if there were 

an acceflary in this caſe, the acceſfiary ſhould not be arraigned 

upon the ſaid judgment. There ought to be a judgment in an 

appeal, or upon an indictment of felony, before the acceſ- 

fary ſhall be tried. Where there re two principals, the attain- 

der of one of them gives a ſufficient foundation to arraign the 

acceſlary. y Fe 


By the juſiices of both benches. 


CASE -XEV; 
HE defendant in an aflile pleads Not attached by 1; days, 9 £9. 31. b. 


this plea is properly triable by the examination of the ſhe- ? So 7 
riff's bailiff, if he be preſent ; if he be abſent it ſhall be tried by Examination, 22, 
the afliſe, and the trial was ſo in the abſence of the bailiff; and Error, Tri. 
a judgment given upon it againſt the plaintiff, was affirmed LD OY IN -04-b. 
error. | 
Quod eft neceſſarium eft licitum. 
Aljiſa eft feflinum remedium, SOL 
LS CASE 


n _— 


"IM econg C entury.. 


CASE XLVI 


Go W456 A Tema by orand ſerjeanty ſhall not pay a reaſonable aid to 
FN.B. 83. make the King's ſon a knight, nor to marry the King's 


Hs. pt.11- daughter, nor efcuage, If the heir of ſuch tenant be of ful] 
Fitz, Barr, 267. 


Lit. id. >. 4 8. age, he ſhall pay for relief one year's value of his land; if he 
Lict. ff. 154. be withir. age, he ſhall be in ward for body and land. For 


CGrard Setjeanty. 5 
Lis | 178. Weſt. 1. £9. 35: mentions aid only for lands held by Knight's 


W arihi'y aboliſhed ſervice, and in ſocage, 
by 12 C. 2. O. 24: By all the gudges of England. 


CASE XLVIH:: 


Lord Ferrers cafe. HE King gave to 7. a manor in tail, to hold of the Kings 
1 q . 

Jo a hg ng by knight's ſervice ; 4. dies, his heir within age ; after 
ChES.. ' * office found for this, and other lands, the heir dies without 


Patents, S. re facias, ſuing any hvery, having pl ſon, who, aſterwards becomes of full 


Livery, lIucs. * -7 
"The done. by his 2B 3 the King continues * in poſſeſſion of this manor, and dies 


3&4 cannot prejudice 11 poſſefſion, and his ſucceflor grants this manor to Þ. in fee, 


the iſſue. This fin- the faid ſon a year afterwards, after the death of his father ſues 
ole value was inci- 


Sent to the terre, 2 AZandamus, by which all this matter is found and returned into 


and of right belonged Chancery : 1n this cale a Se7re Jacias was awarded againſt tne pa- 
IO ws tentee, and the patent was vacated, for it was gained by decei- 
pealed by 12 C. 2, VIng the King; the King 1nd SBorencd a wardſhip; and granted a 
ch. 24. aiong, with fee. In this caſe the heir i: #47] being of full age ſhall have his 
Kevin . ratipry livery, but without the RD 'Y EY IRE . devanle the King had lavw- 
* Page 77. ful polleſſion : and the ins 12 this caſe ſhall have the value or 
the marriage of both the father and f5a ; for they were boti 
within age "when they were in ward: 21d the ſtatute of Jem. de 
dunis doth not enabic the ſon to avoid the value of his father's 
marriage, although he be iſſue in tail; for it runs with thc 


 ſergmiorry, and 1s incident to the tenure. 


CASE XLVIN. 


EH, 406 E N a Natzvo babendo, the ſheriff made no return, and upon 
Native Habinde, 15. BR this a Caprias, Anas & Pluries are awarded directed to the the- 


Hertate proband, 0u- iff, upon the Pluries the ſheriff returns that he commanded the 


jerſeaeas, by the 


Tudpes” of” Boch. - bailiff of the franchiſe who has made no return, and thus 7þz 


teaches. © ſheriff excuſes his contempt; a mon onizttas is awarded, upon 
Sh. Y fe - D. which the ſheriff rcturns that he cannot execute this writ, be- 
2092 cauſe awrit de Litertate probanda was delivered to him before 
the return of the Nets habendo; by which writ the plea of the 
Native habendo 18 commanded to be adjourned to the Eire : the 
ſheriff was amerced ; the King's command ought to be obeyed, 


2nd the court was poſleſſed of the caule by the taid proceſs, and 


the 25 12. 3. cb, 15, ordains, that as to teizing the villein the 
Lihertate probanda ſhall not ſuperſede the Nativo babendo, And 
this writ of Libertaty probanda may be ſued in the county court, 
and 1s adjournable h y the theriff to the Eire ; for probatio Liber- 
talis non pertinet ad <icecomitem, And a Liber tate probanda may 

be 
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Second Century. 


© he made returnable in the Common Pleas; and ſuch writ is as 


200d as if it bad been adjourned to the Eire. p 
gs  Atlio qualibet it ſua via. LIT 
Nullum crimen majus eft inobeatentia. 


CADE ALIA, 


N an appeal of murder. Where the fact is committed in I '« 53 4:93: 
ſex, and the acceflary before the faCt is in another county, the FJ," 7, pu ? 
anpeal ſhall be brought where the fact is committed, and the war's cafe. 
trial ſhall be by both counties where they can join ; but where 666 4 IN 
they could not join, the trial of the acceffary failed at the Com- gry, ="5 7 <q 
mon law : but now by the ſiatute of 2 #. 6. ch. 24. the appeal 
ſhall be brought where the marder was committed, againſt the 
principal and acceiiary, although their crimes were committed 
in ſeveral counties. In an appcal of robbery or other felony, 
where the counties cannot join, the appeal againſt the acceffary 
fails ; for the {aid fratute docs not extend to it. By this ſtatute, 
in the caſe of 3 indictment, the acceſſary to any felony may be 9 09. 117b. 
indicted in the county where he was acceſlary, although the 
principal committed the {act in another county. 


*CASE-L * Page 78, 
pedo in parliament, that by the law of the land, + H. 4; 9. Pape. 


the pope's colleor has no power to hold any court in this 1OR. Caſe 5; 


: » . | 29 E. 1. the Kino's 
kingdom, nor to hold plea of any thing whatfoever. Rex 77 aheA darend; by 


reno ſus nom habet parem. "This was a collector of Peter-pence, the baronage of Eng- 
which the pope had by a grant from King Tnas, vis. a penny 4 aganit the pope, 
= | : = : Ee 567. Cawgrey's caie, 
trom every houle that had a chimney in it throughout this king- ; Co 1, Cardinal 
dom. Poudore Firgi] was the laft colleQor of Peter-pence which Tory 5d re 
the pope had in this kingdom ; and he departed this kingdoin | poumme ww. ? 


| [,egantine courc 
27 H. 0. | Coke 3 inſt Pr et = 


: _ munite. 
CAS E:LIE 

ETINUE is brought againſt two executors for goods 1, pq. -. ;-+, 

t - leſt in the poſleflion of the teſtator ; one of them appears 21 H. 6. 1. 

upon the diſtreſs, the other makes default: he who appeared By w ELIOT OY 
ſhall anſwer without the other, by the equity of the ſtatute of Yd 


Benches, 
o 3. 3. c<. 3 which makes this provitioa in debt againſt execu- 7 EN: 
. | : SS : v8.5 F Fk . + SEW : ne 0: by 20 TE 
tors, Ut: eadem ratis eſt, thi eadem lex. Executors by repreten- pg,  Bxecy. 
tation are the ſame perſon with the teſtator. tom. 
| | Dee 430: C.:2.-c<h: 7. 
| --4 & 6. W. & M. 
| | 4&5 Amwe, ch,19. 
C-A-vS.E, LIE | Io enlarge reinedy 
| againlt EXecutors, 
; N an aſliſe, upon a plea or evidence not allowed by the ; 1. 4. 6. 


judges, a bill of exception is made according to /f” jt. 2. cb. 31. fly, R 22. Frror, 
ut 7# 75 not entered of record ; the plaintiift has judgment ; A urn, RY 
writ of error is brought upon this bill ; the defendant in the vrrit 


_ of error, who was plaintiff in the afliſe, and the plaintiff in the 


writ of error both confets, that ts is the bill tat was ſealed : 
this is ſufficient without awarding a Scire /acias to the judges ac- 
cording 


Second Century. 


cording to the ſaid ſtatute ad cegneſeendum vel dedicendum fattum, 
_ for this would be 1n vain. 


By all the juſtices, 


CASE EIT 


'% © of | "HERY are two jointenants in fee, their land ts ſeiſed into 
Joincenants, Petition, fl the King's hands; each of them may by himſelf ſue a 
Scrre > factas, Joinder . . | . 

in actions. petition of right to the King : and if the King has granted this 


land ; upon a Scire facias upon ſuch petition againit the King's 
patentee ; 7he jointenancy of zhe plaintiffs 1s not a plea for the 
ztentee. By all the judges. 
This allo ſeems Zo be 7 law in a monſtri 'ans de droit and a tra- 
verſe; for they are not properly actions, An aCtion does not 
lie apgaini{t the King. But Gn jointenants ought to Join in 
actions real and pertonal, 


* Page 79. SC ASE: LV; 


Foe kg Oper F the mayor and aldermen, or bailiff: or the head of any 
fion, Cuſtom, Ordi- $ Corporation, exempts any of the burgeſſies from contributing 
nances. to any publick tax, it is a great oppreſſion ; for it tends to ſur- 
charge the others. The mayor of Lincoln was fined and impri- 
ſoned for this offence, by the counſel. 7. e, The opt1uon of all 
_ the judges. 

= 27 Ele.6- . It is a void cuſtom that the mayor or head of any corpora- 
3 Le” for ſparing f10N, or the common council may impriſon any of their Corpora- 
Jurors. | tion, who do not obey their ordinances. For ſuch cujtom 1s 


againſt Magna Charta, c. 29. Clerk's caſe, 5 Co, 04. 


CASE EY. 
rH 5 THE King cannot diſpoſe of his crown by his teſtament, 
Pity. Baocuborn, 10S. though it be under the great ſeal ; nor of the ports of the 


Fn. Coon, zio. kingdom, nor of the jewels of the crown ; nor of power to par- 
Stam. Przr. 50. don treaſon or felony within this kingdom; nor of power to 
hs = -03. 419, 2AKke judges, juſtices of the peace, or therifts ; ; nor of the year, 
39 H. 6. Grants, 30. day and waſte of perſons attainted of felony ; nor of ſuch things 
Tot which concern government in an high degree: of all theſe the 
44g Prerogative, K1Ng Can neither make a grant nor a teſtament. The King may 

grant goods and chattels by the word of his mouth ; he may 
* r Anne, ſeſſ. 1. prant the * lands which he has in jure corone@, by his letters 
>. 7.10 ref the ' patents, or by his will under the great ſeal. 


ek By all the judges. 


Que coharetit perſone, a perſona ſeparari nequeunt. 
Salus popult ſuprema lex eſt. 


The power of juſtice and mercy belong to the King only, they 

belong only to the ſupreme power. The law of God, of nature, 

+ Del Terr. and of þ nations created King's : which law is not altcrable by 
any creature, 9 £. + 9. 


I CASE 


Second Century. 


C:A-vS-E: LY. 


A Writ of meſne is brought againſt huſband and wife for ac- en RY = 
\ quittal due by the wite ; at the grand diſtreſs the huſband , co. 73. b. 
makes default; in this caſe the wife ſhall be received to defend Io Rene, 157. 
her right : for if in this caſe judgment paſles againſt huſband and ,, in reme.” 
wife, the wife's inheritance will be bound by it. £3 | 
An huſband cannot prejudice his wite as to her freehold and 4 H. 5. 32. FE. v. 
inheritance. A wife is intitled to dower of the lands of her firſt Fitz. Power, 121. 
huſband ; her /econd huſband accepts for this dower leſs than her 
third part ; after the death of this ſecond huſband, ſhe may 
waive it and have her full third part. 'The huſband by his grant 
may difpoſe of the goods and chatrels which his wife has in her 
own right, or as executrix. | 


CASE LY. * Page 80. 
A Formedon is brought againſt huſhand and wife, they vouch , 1. ER 

\ 4. the ſheriff returns, Quod A. non inventus eff & nihil þg- Fitz. ProteQtion, 107 
bet, unde ſummoneri poteſt, and the proceſs was continued againſt | _ 8 
A. by Altas and Pluries until the Sequatur ſub ſuo periculo ifſued ; ProteQion, Default, 
the ſheriff did not return the writ of Seguatur at the day on which Procels, Baron and 
it was returnable ; at which day the huſband caſt a proteion yew Nee. vr ins 
for himſelf, and the wife made default ; the proteCtion was al- Receipt, 4 H. 6. 7. 
lowed in this caſe for both. In this caſe, the vouchee never <2: Ei. 130. b. 


) OM | : At the Scqguatur, the 
being ſummoned, the tenants have a day in court ad audiendum tenant carnot plead 


| judicium only, and no judgment ſhall be given in this caſe againſt the releaſe of the 


the huſband and wife becauſe of the faid proteion : after the — oe. 19s 


k d 8 eath of the voucher 
year and day (that is, after the protection 1s ended) a reſummons or entry after the * 


ſhall iſſue againſt the huſband and wife ; upon this reſummons, !alt Os. 
the huſband ought to fave the ſaid default, which the wife made Pls: Voucher, thy. 
when the prote&tion was caſt, otherwiſe the demandant ſhall The tenant ought 

have judgment at the day of 7he return of the Sequatur ſub ſuo pe owe neon, 
riculo, * No judgment ſhall be given again{t the veuchee in 2vatur to cauſe the. 
this caſe, although judgment be given againſt the tenant, for the theriff to rerun it : 


vouchee was never ſummoned, and without a ſummons returned &%: M*: 191 v. 


| . CE FIR Otherwiſe be {all 
no man ſhall loſe his land. by all the juftices of England, loſe his land, All 


; ; this is to avoid delay 
to the demandant., Keyleway 85, 51, 41. Carth. 49, 45 FE. 3.19. 3 H. 6.4. At the Szquatur the tenant 
may be eſloined, and upon an adjournment of it, if he makes default, a Petit Cape ſhall be awarded, and the 
demandant ſhall not recover ſeiſin of the land in this caſe until a default upon the Petic Cape. * Poſt. 2. g2. 


Nemo inauditus, nemo non ſummonitus ſhall loſe his land, The Carth. 48, 49: 
reaſon why ſuch tenant ſhall not loſe his land without a Pertt 
Cape awarded, ſeems to be, becauſe ſuch efloin is not void, the 
adjournment gives day to the demandant and tenant, and at that 
day the tenant is demandable ; and therefore if he makes default, 
a Petit Cape ſhall be awarded : if the tenant had appeared, judg- 
ment would have been given againſt him. "Therefore note a caſe 
where a default is more to the tenant's advantage, than his ap- 
pearance, 
After the vouchee has entered into the warranty, the tenant 14 H. 6. 7. 


. . : H. 6. 12. 
has no day in court ; the continuance is only between the de- {;.,/ RNs 


X mandant 9 H, 26. 


Second Century.” 


——_— 
on ed. antes ad » ad 


Hob. 47. 163. mandant and the vouckhee. Afﬀter the vouchee has entered into 
Et 9 i: the warranty, the tenant cannot picad a releaſe made to the te- 
e s LO ; | | , | | 
oe nant by the demancant; but the vouchce may, and he may 


Co. Lit. 265. 0. plead a reicaie made to himſelf by tne demandant, which was 
made after the vouchee had entered into the warranty, for naw 
he is tenant in law to the demandant. 


CASE LVNT 


1 Show. 24. Brings debt againſt B. B. imparls till the morrow ; P. 

ow a6, 47. * apears, A. 1s demand-d and does not appear, A. ſhall be 
El. 2Thi, . p - 1 

gH. 5. 5. nonſuit. it the imparlance had been general, and not at a da 


Retraxit, Departure, Certain, and the defendant had appeared, and the plaintiff being 


in deſpite de court, EF Pl | p Zh _ 
Todr, Tulare, demanded had made deteult, +. in this caſe ſhould be barred; 


©o. Lic.139. b. 259. for this is a departure in deſpite of the court, and a reiraxt ; 
as is uſed in a ccramon recovery, upon the voucher of the tenant 

_ the vouchee appears, and imparls to no certain day, and being 

.. * demanded makes default. Judgment 1s hereupon given againit 

* Page $1. the tenant, and for the tenant againſt the * vouchee to recover 
in value where the 1mparlance 1s general, both parties ought 

always to attend the court, and are demandable at the pleaſure 

of the court : it is otherwiſe where the imparlance is to a cer- 

tain day, for in this cate the parties are not demandable till the 


day. 
CASE: LI: 
9H. x. IF FNEBT. The defendant pleads a releaſe made to him by 
By all the judges in the plaintiff, the plaintiff replies that this releaſe was made 


theExcheguer Cham: by dureſs, and upon this they are at ifjue ; the defendant makes 
ber. Enqueſt, De- 


fauleand appearance. default, the inquelt ſhall be taken by default : but if the defen- 
44 H.:4+ 31: dant being ſued in debt, had pleaded mon v9 Zaffum, and had 
mace default at the trial, he ſhould be condemned without ta- 

king an inqueſt. This has been the practice of the law for- 

merly. The reaſon ſeems to be, if the defendant had appeared, 

and an inquelt had been taken, and it had been found againſt 

him, the King ſhould have a fine; and the default of the defen- 


42K. 4.7; dant hinders this. In treſpais the defendant pleads a releaſe, 
34 H. 6, 24. and iftue 1s joined upon it that it is not the plaintiff's deed, 


and the defendant makes default ; in this caſe an inqueſt ſha] 
be taken ; for treipals 1s uncertain for the damages, and a Jury 
ought to find them ; the debt is certain, and appears to the 


court. 
CAS 5: LA. 

28 H. 6. Deviſers. Deviſes lands to PB. and to the heirs males of his body. B. 
wg LB | $ _ © ** has ifiue a daughter who has 1itue a ſon, the daughter dies 
hoy FT Ch. <* in the life of B. afterwards 4. dies, and afterwards Z. dies ; 
9 H. 6. 13. this fon ſhall take by this deviſe ; tor although he is not the fon 
27 H.$. 37. but the grandſon of B. he 1s the heir male of B. and I fo under- 
Fr. Deviſe 29. 


Hob, Camden's caſe ſtand the principal caſe, that 1f the daughter had ſurvived B. 
and 4. had diced in the life of the davehter; the ſon of the 


3 3+ 
Yel. 149. daughter 
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daughter in this caſe ſhould not take ; for he 1s not heir male to 
RB. this ſon cannot be heir to B. in his mother's life-time : fer 
if ſo, the fee would be in abciance during the life of the mother, 
which the law will not ſuffer. 

Ti flamenta lati;/;mam inuterpretaticnem habere debent.. 


The law is otherwiſe upon a gift in tail, the male in this caſe Lit. & 24: 
ought to convey by males. Although the {irname of the fami] 
ſhould be altered, it is not material in law in an appeal brought 
by the heir male of the murder of his anceſtor. There 75 a fon 
of 2 daughter, the daughter dies in the life-time of her father, 
and the father afterwards is killed, this fon rf the daughter ſhall | 
have an appeal, 17 E. 4.1. 22 H. 6. 434. Magna Charta, ch. 757. Co. Lit. 25. b. 
Stamford 58. The law doth not regard firnames, for antiently 
all firnames were the chriſtian names of the father (as the Jews, 
Welſh and 1riſh uſe) or names of a trade, or office, or fome nota- 
ble mark upon the body. The Kings of Erzgland before the 
conguelt, and after the conqueſt till the time of 77. 2. had no 
firnames ; neither had any of the Kings of Chriffendom: the con- 
{ideration of a firname will not raiſe an uſe, as was reſolved in 
the caſe of Sir Chriſtopher Hatton; he had a ſiſter's ſon, called Carth. r40. 
Newport, and in conſideration of his changing his name to Haz- 
cn, he covenants by deed to raiſe an uſe to him : this confidera- 
tion was adjudged not ſufficient to raiſe an uſe. An uſe is well 
raiſed upon conſideration of blood ; but the conſideration of 
blood will not create a debt ; zhough a deed will, without men- 
tioning any conſideration, An af/umpit to pay A. his * coulin 6, , it; 
100 /. 1s void, 1f there be no other conſideration. The reaſon * Page $2, 
of the difference 1s, the land goes to the blood, but /o do not the 
debts. | | 

A. had iflue a ſon and daughter, and had a brother, A.'s fir- Bro. Caſes 303, 240. 
name was Condon, A. deviſed that if his fon ſhould die without ! -% Bara Pu 
iſſue, his land ſhould go to the right heirs males of his name and ; Co. 9. bo 
poſterity for ever ; the fon died without ifſue, /. dies, his daugh- Hob. 346. 


ter ſhall have the land. For if the brother ſhall take, he ſhall Aapetne 298 


_ take as a purchaſer, and if fo, he ought to be heir and male ; Mo. %s. 


but he 1s not heir, for the daughter is heir : and this limitation * Vos. 161. 
is a new form of inheritance which the law will not luffer; / 09544, 
Vhere a remainder is limited to the right heirs of 7. S. : 

and 7. S$, afterwards 1s attainted, his heir ſhall not take, his 
blood 1s corrupted, and to his iffue is not his heir. In the cafe 
of felony, where under the ſtatute Weſtm. 2. de downs, land is given 
to 4. and the heirs males of his body, and he commits murder or 


any felony, his heir ſhall have the land, and his blood is not 


corrupted : 1t 1s corrupted in caſe of treaſon ; where the father 

has land, and is attainted of treaſon ; by force of the ſtatute of 

the 26 H. 8, for forfeitures for treaſon. Where the grandfather , co. 1». þ 
has an eſtate tail, the father is attainted of treaſon, and the 3 Cr. 28. 
grandfather and fon ſurvive him ; the ton ſhall have the land : ow 99 
tor the corruption of blood upon this ſtatute is only where the Riym. 445. 
traitor has an eſtate tail in the land ; but where the grand-father $ Co. 160, a. 
has the /and, and the father wb 7s attainted has nothing, and the 

father dies in the life of the grandfather, nothing is forteited ; 


I and 


_ Second Century. 


——— 


| and where there is no forfeiture, Weſtm. 2. preſerves the blood 


20 H. 6. 15. 
19 H. 6. 47, 
21'E. 4:06; 
21 H.:7: 36, 
Dyer 117. 
Littl. ch. Releaſes. 
i. 483. 

Job. 73. 
9 Co, 112.8, 
Y cl. 149. 


2 Sand. 295. acc. 
Hob. 104. &c. 


* Page 83. 


35H. 6. 35. 


z Cr. 253. 
Londres, Cuſtom, 
 Prerogative. 


Cuſtoms ſhall be ta- 
ken ſtrictly, 


Hob. 87. } 


from corruption. Lord Lumley's caſe adjudged. 


CASE EXT 


Treſpaſs is committed the firſt of Apri/, 1 Jac. an aQtion | 
is brought for this treſpaſs, and it 1s ſuppoſed to be com- 
mitted the firſt of May, 1 Jac. the defendant pleads Not guilty ; *' 


this action for this treſpaſs was brought after the firſt of May: y Fe 


the jury finds the treſpaſs committed by the defendant the firlt 
of Apri/, 1 Jac. before the ſuppoſed time of committing the tre{- 
paſs, but the action was brought after the treſpaſs committed ; 
although laid as above, (the day, year and time are not mate- 
rial.) The plaintiff ſhall have judgment in this caſe. 

_ By all the judges of England. 


In Eje#tone firme, the time for the making of the leaſe ought 
to be found as it 1s alledged, and the cement after the leaſe: 
for the leſſee cannot be ejected before the leaſe is made, and he 
is to recover the land and term upon his leaſe, In treſpaſs the 


defendant pleads the plaintiff's licence on the ſame day for which 


the plaintiff declares : in this caſe there is no need of a traverſe, 
and the day is material : for both plaintiff and defendant agree 
upon the day, and the licence extends only to this, and not to 


another day. 


*CASE LXI. 


A* information was brought againſt 4, for ſome of the King's 
jewels which came to his hands, and were detained by him ; 
the defendant pleads the cuſtom of Londen ; that if any goods are 
pawned there, they may be lawfully detained by him to whom 
they are pawned, until the ſum lent upon the pawn be paid; 
and pleads further, that the ſaid jewels are pawned to him for 
100/., which is not paid. This cuſtom doth not extend to the 
King's goods, nor to ſtolen goods, nor to goods wrongfully taken : 
and the cuſtom there on/y extends to a fale, not to a pawn. The 
King had judgment to have his jewels; the defendant was fined 


and impriſoned. Nullam tempus nec locus occurrit regi. An in- 
tormation lies in the Excheguer for the King's goods which were 


 Nolen, and may be brought by any of the King's ſubjects, as 


well as by the King's attorney. 

The information for the King in the principal caſe is good, 
although it does not mention how the goods came to the defen- 
dant's hands. No cuſtom ſhall bind the King for his perſon or 
goods ; as pontage, murage, waits, ſtrays, toll, lapſe, aliena- 
tion of a villein before ſeizure : 7 zs otherwiſe of cuſtoms which 


go with the Jand: theſe bind the king, as gavelkind, borough 


engliſh, &c. although the cuſtoms of London are confirmed by a& 


of parliament, this act 1s to be underitood of reaſonable cuſtoms. 
In treſpaſs againſt the mayor and commonalty of London, they 


juſtify by a cuſtom there, the plaintiff diſcharges himſelf by 
another cuſtom there ; iſſue 1s joined upon the cuſtom of the dit- 


charge ; 
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charge: this iſſue ſhall be tried by the country, and not h | 
the mayor and aldermen by the mouth of the recorder : for no 1 cr, 515, 
body can be a party and a judge in his own cauſe. The jurors 
are judges of the fact, and if the jury in this caſe finds that the 
{ajd iffue ought to be found for the mayor and aldermen ut ſupra, 
the judges will not receive this verdict ; tor it 1s out of the iſſue, 
In caſe of a cuſtom fer a ſale in marltet overt, where a toll 8 Co. 127, a. 
ought to be paid ; the fale does not take away property if the 
toll be not paid : but in a market overt where a toll 1s not uſed 
to he paid, a fale there takes away property although no toll 
be paid : as in Londen there is a market overt every day in the 
week except Sunday, and no tail paid ; but a fale there which 
takes away property ought to be in an open ſhop, and to ſuch 
perſons as uſe to deal in ſuch goods. A cuſtom that a tenant in 
tce cannot demitſe his land for any longer time than fix years, 1s 
a- void cuftom... Dyer 456. 12 E, 4-8... 9H. 6,45. 34H. 
6.10.35 H. 6.29. 41 Els. cb. 12: 1 Pol, Tf Mar. .7.: 
7606; 46 i. 0.30005 


CASE DME 6 pope bs, 


N approver approves ſome perſons, who are attainted by 21 1. 6. 34. 

roceſs, and others which are beyond ſea; this approver Stawt.144,145,145. 
ſhall be hanged : for the commonwealth has no benefit by his rpg egreg ens __ 
approvement. The wiſdom of the law provides that if any per- of both Sa arg 
ſon be indicted of a felony, and he upon his arraignment con- 
feſles the felony, and diſcovers his accomplices ; becauſe of the 
ingenuity of the confeſſion, and for the benefit which the king- 
dom reaps from the diſcovery of malefaQors, he ſhall be par- 
doned, if the accomplices whom he diſcovers are perſons who 
may be brought to a trial, and may be tried by the country, or. 
conquered in battle. In my time Charles New, who called him- 
ſelf Earl of Weſtmorland, approved Dr. Parry for treaton againit 
Q. Elizabeth : Parry was hanged, and New! was pardoned before 
any indictment brought again/t kim. But this approvement 12b- 
out any indictment was ex grara : in {triftnels of law an appro- 
ver thould be indicted before his approvement. _ 

A perſon attainted, or one who pleads Not guilty upon his Stamf. 144. 
arraignment, cannot be an approver after this plea : in the firſt 
caſe he 1s dead in law; in the laſt, he is found a liar when he Stantf. 143. 
becomes an approver, cuz? fides non &jt habenda. He alledges con- 
trary things ; by his plea of Not guilty he denies the fact, and 
by his approvement he confeſſes it. 

Allegans c:ntraria non eſt audiendus. 
| 


CASE -LXIV. 


Brings a Pracipe quod reddat againſt B, the tenant, B. pleads ;, 14. 6. co. 
a plea in bar, judgment is given againſt B, B. brings Aitaint, Ercor, 

2 writ of error, and afligns for error, that his plea in bar was 

ſufficient to bar the demandant : this is a good affignment of 

error; for the count and the bar makes it certain, But to aflign 


tor error, that any plea pleaded is inſufficient without ſhewing 
ERS how, 
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how, is not a good TI a plea may be inſufficient for 


* Sce 4 & 5 Annz, * doubleneſs, or ds O form, and theſe are error. Goodneſs 
ch. 16, that ſeveral 


ps Sn ices ahay IIS truth are preſumed in the law, not falſehood and error, 
be pleaded by leave The judges are not bound to ſeek for errors in a record, but to 


o 7rd Judge of the errors aſſigned : and the errors ought to be affigned 
NB. They moſt be before the Scire facias ad audiendum errores be awarded. 

<opſiftent, not cor= = Tn attaint, zh:s afſignment of a falſe oath in it, quod juratores 
LraGictory. 


falſum dederunt verdietum in ommbus gue dixerunt, 1s a good a= 
ſignment ; for the iſſue upon which the verdict 1s given 1s {ingle 
and not manifold : Zhzs afſignment of error, im ommbus erratum, 

| ts not good; for the judgment is founded upon the original 
writ, count, pleading, fue, proceſs, trial, and ſo is manifold. 

+ See4Anoz, c,16. A double plea may be a ſufficient plea zn zts matter, Þ but yer 


; gy 9 zt 15 bad in point of 7 of form, becauſe it is futhcient, or pretended to 
Aa. 21, Ws. be ſufficient in each of its parts, and by this means the court is 


incumbred and inveigled. 
Reſolved upon a wr gf error, in the Exchequer-Chamber. 


Oportet quod res certa deducatur in judicium. 


* Page 85. 4. 0CASE LXV. 


m_ 6. 41. Writ iſſues to the coroners of the county to arreſt A. the 
: : 4 Pg oy, arreſt is made by one of them, or a ſervant of one of them ; 
Stawf. 53. It is good: but the return of it ought to be in the name of them 


$4081.36 all ; and a warrant made to the ſervant of one of them to make 

23 Al. pl. 7. By all 

the judges of the the ar reſt, ought to be in the name of z7hem all. If the arreſt 

Exchequer Chamber. xyas mate by a ſervant of one of them, and it is ſo returned; 

RO Om and the return ſays that A. made reicous upon ſuch arreſt made 

de Court, by the ſervant of one of them, upon a precept made by one of 
them ; this is a bad return: and yet an attachment ſhall be 
awarded againſt the retcutſer, and he ſhall be committed to pri-. 


{on, although he tenders a traverie to the ſaid return. Ana this 


Yel.'51. becdule of. the deteſtation which the law has for diſobedience 
? and force againſt the King's mandate ; and the credit which rhe 
Ive ie: law gives to the ſheriff's return, There may be a traverſe to a 


reſcous returned, by Weft. 2. ch. 40. 

One coroner can hold an inqueſt upon the view of a dead 
body ; two coroners ought to be judges in re-difſeifin ; one ſerves 
to pronounce an outlawry, but the entry ought to be in the name 
of all; and ſo of all proceſſes directed to the coroners. If there 
be only one coroner 1n the county, that one will ſerve in all thoſe 
caſes. JIf there be a preſentment that an highway or a bridge 1s 

decayed, and that 4. ought to repair it ; although . traverſes 
this preſentment, yet for this time he muſt repair ; and if the 
traverſe be afterwards found with him. he ſhall be diſcharged 
153 Co. 33. tor ever, The law preſumes that the preſentment is true till the 
contrary appears ; and the public good requires the repairing of 
bridges and highways ; and the punithment of reſcuers, and thoſe 
who deſpiſe and oppole the law with force. 


Privatum incommodum publico bono penſatur. 
Quid necefſarium ct, ft licitum. 
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CASE LXVI 


A T the Nj Prius, the plaintiff, defendant and jurors ap- 28 H. 6. 1. By the 
"\ peared ; a protection is caſt for the defendant, varying from J9dge5of both Bench+ 


the origina] writ 1n the addition of his name; the judges adjourn "PIG 


' the inqueſt to another day ; at this day another protection 1s caſt, 


agreeing with the addition in the original writ : this protection 

was allowed, for no jury was ſworn. A protection after the "py 45. 
laſt continuance may be allowed at the Ni Prius, as well as a 4s 
plea after the Jaſt continuance : there 1s equal reafon in both 

caſes. 


+ Regularly, a protection 1s only allowable at the day when + Vide poft 2, 8:. 


. © 4 > ©.» wO« Lit, 1:30: D. 
the tenant is demandable in court, to excuſe his default: it is © CO LIENE: 
not allowable after a juror 1s ſworn. 


*CASE LXVIL | * Page 86. 


FT N an affiſe, the parties appeared, and only two of the recog- 33 H. 6. 10. 
nitors appeared and were {worn ; an Habeas corpora was awar- ny gn 
ded, and the affiſe was adjourned; at the day of adjournment, Agite, Aj 
all the recognitors appeared upon the Habeas corpora recogmtorum ; 
but there was no entry made of the two jurors who were ſworn, 
nor of the Habeas corpora awarded before the adjournment ; the 
afſiſe finds for the plaintiff, and judgment is given for him ; this 
3s error : for in an affiſe, all that paſſes before the adjournment 
ought to be entered (which was not done in this affile) that is, 


that two of the recognitors were ſworn, and an Habeas corpora By the judges of both 


awarded before the adjournment : for perhaps a releaſe, or ſome 52<bes- 
juch matter was pleaded in bar before the adjournment, which 
could not be pleaded after the adjournment : as 7n pleading a plea 


after the laſt continuance, a plea 7x eſſe, before: the continuance Yel. 141. 


cannot be pleaded. 


CASE LXVIN. 


N a writ of entry In conjimil; caſu the caſe was this ; tenant 38 i. 6. 3c. 
# for life, remainder in tail ; tenant for life aliens in fee, upon ! F 7: #2 
which, he in remainder in tail brings this writ; and the writ is 
that the tenant for life held Ex afſignatione of the donor, with 
remainder to the other in tail ; and he counts of the alienation 
in fee by tenant for life; and ifſue is joined, that the tenant for 
life did not alien in fee : this iffue is a jeofail, for it ſhould be, 6, 7; ,81. þ 
that tenant for life did not alien modo & forma as the plaintiff has Lit. 9. 483. 
declared ; and this refers to an alienation for life, in tail, or in Y*- 145, 9- 
tee; for each of theſe gives a forfeiture to him in the remainder. 
The iſſue was found for the tenant im this caſe, and judgment 
was gzven for him ; this judgment was reverſed for this jeofail, 
and becauſe that the writ was Ex affignatione, where it ſhould 
be Ex dimi}/.one; for ſo is the regiſter : for a leaſe for life, the 
remainder in tail, are but one eſtate ; but the writ Ex afignatione Dally 34. pl. 35. 
1s where the reverſion is granted upon a precedent eſtate : but if 


this laſt error had not been, and the verdict had found an alie- 


nation 


Afſtite, Adjournment. 
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+ This muſt be un- 
derſtood where te- 
nant for life aliens 
for the life of any 
Other : but his alie- 
nation of his own 
eltate, 1s not a for- 
feiture of it. 

2 Cr. 200, 

Yel. 76. 

2 Sand. 256. 
Carth. 244, 254» 


1 Roll. 774. 


22Fl 


Pyer- 373. 
37 Af. pl. 4. 
* Page 87. 


the Common Pleas ought to have given. If an erroneous juds- 


nation in fee; judgment muſt have been for the plaintiff; for 
the verdict has made the plea good. As in a Pracipe, if the 
tenant pleads non-tenure on the day of the writ purchaſed, 
(without ſaying, or ever afterwards) and it 1s found for the de- 
mandant ; the demandant ſhall have judgment ; for the verdict 
has made the plea good ; for it is againſt the tenant, if he was 
tenant at the time of the writ purchaſed or afterwards : fo in the 
principal caſe, if it be found for the demandant upon iflue *ak-r 
of the alienation in fee ; for every + alienation of the freehold 
by tenant for life gives a forfeiture. | 

Upon a writ of error to reverſe a judgment given in the Com- 
mon Pleas, the King's Bench will give the fame judgment which 


. | | . _— O 
ment be given upon a plea to a writ, that the writ ſhall abate : 


_ the judgment upon error in the King's Bench ſhall be, that the 


writ ſhall ſtand; and the proceeding upon it ſhall be 'in the 


King's Bench, although it be Commune placitum, (as Quare impedit 
or formedon, or other civil ation) notwithſtanding Magna charto, 


ch. 19. for this ſtatute 1s only to be underſtood of original ations, 
and of the firſt inſtance, The court of King's Pench 1s fo high 
a court, that a record which comes there (which is coram Rege) 
ſhall never be remanded by any writ : for the King cannot be 
commanded. The King has conſented by act of parliament, 
that indictments removed out of other courts into the King's 
Bench, may be remanded. 6 4. 8. <<. 8. 

-- * Upon a writ of falſe judgment in antient demeſne, the law 
is otherwiſe. If in antient demeſne, a writ of right cloſe be 
brought againſt 4. and if it be proſecuted in the nature of a for- 
medon in the deſcender; a fine levied there, and without pro- 


_ clamation, by the cuſtom tnere, is a bar. If this judgment be 
_ reverſed in the Common Pleas ; the Common Pleas ſhall only 


judge that the plaintiff ſhall be reſtored to his action in' the court 
of antient demeſne, unleſs there be ſome other cauſe which takes 
away the jurijdidion of the court of antient demeſne, for which 
the judgment given for the plaintiff in antient demeſne is rever- 
ſable. The court of Common Pleas ought not to judge the faid 
plea in bar bad ; for the ſtatute of the 4 H. 7. that fines ſha'l bar 


_ en ejiate tail, and the ſtatute of We/tm. 2. ch. 1. Quod fints levatus 


5 Co. 9.db. 
Co. Lit. 60. b, 


by tenant in tail 7pſo jure jif nullus, are to be underſtood of fines 
at the Common Law; and not to extend to the antient cuſtom 


of antient demeſne. The formedon in the diſcender and eſtates 


tail, were at the Common Law : ſuch tenant had power to alien 


only after he had iſſue. 10 BE. 2. Fitz. Formedon 55, and general | 


ſtatutes are not to be conſtrued to deſtroy the cuſtoms of antient 
demeine, which by intendment of law, concern agriculture and 
the ſubſiſtence of the King and his ſubje&s. Barnſley and Coxe's 
caſe. Hob. 47. RY 

Ce in the third part of his inſtitutes ſeems of another opi- 


nion : for it ſeems to him that no cuſtom ſhall prevail againit a : 


ſtatute made within time of memory. 

Under correction, neither the ſtatute 4 FH. 7. for fines, nor the 
18 E. 1, for fines, concerns this caſe ; for .neither of them ſays in 
expreſs words, that fines with proclamations ſhall bar the [nee 

1 | theic 
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parties and privies, and to ſtrangers, if the firanger doth not ; | 
bring his action or make his claim within five years after ſuch 
fines /evied with proclamations. And the true intention of the 
4 H. 7. was to take away and repeal the ſtatute of nonclaim, 
enacted the 34 E. 3. ch. 16. and not to bar the eſtate tail any 
more than 18 FE. 1, had done ; as appears by the ſtatute of 32 H. 


8. ch. 36. which ordains fines levied u# ſupra, and nonclaim ut 
ſupra, to bar the tail. | : 


CASE LXIS, 


F F a ſuit be commenced in the Spiritual court, for the breach 5 11. 6. 24. 

of an oath in the non-payment of a ſum of money, or in the Probibition. 
making or not making of a feoffment, or concerning any tem- d a a 4 Lp 
poral thing ; a prohibition lies ; for temporal matters belong to 
the King's court. | | 
Te By all the judges of England. 


CASE: LA& 


N information was exhibited for ſhipping merchandize, with 37 H. 6. 12: 
A an intent to tranſport it to an anlawfu! place, and not to -<aob.; FSR 
the ſtaple appointed : ſuch merchandizes are declared to be for- ment, Eni-ndment. 
feited, and the intent ſhall be put in iſſue in this caſe. Upon 2 * © + 


an information for the King, he may have a Di#-ingas with a ** 


Tales beiore there be any default of the appearance of a jury upon 


| the /err facias; and if any perſon returned in the YVenire facias 


be omitted or miſramed in the DiBringas with the Tates, it ſhall 
be amended. Upoa the * return of the D:fringas with the Tales * Page 88, 


- and the jurors returned upon the Yenre facias, upon their ap- Omriuz demes regit 
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pearance, the penal of the Yenre facias ſhall be peruſed, and oigite Gree wn 
the twelve ſhall be out of the panel of the Pemre Facias, if it can ones: , 
be done, otherwiſe they ſhall be ſupplied out of the Di/ringas 

with the Tales. | 


By the juſtices of the Common Pleas, and the barons of the Exchequer, 


A Statute was made the 5 E. 6. cþ. 7. to puniſh any uſury in 
expectation. An act of parliament can make the intent i{ſuable, 
though the Common Law does not allow it, for thougnt is fc- 
cret. Cor hominis eft inſcrutabile. Homer ſays, Mens habet in pri- 
mis cecos humana receſſus, The Common Law does not refirain 
any man from going beyond ſea, if he be not reſtrained by the 
King's writ of Ne exeat regnum, or by the King's proclamation, 
The writ of Ne exeat regnum mentions, that the party prohibited 
intends to prejudice the kingdom. Theſe writs and proclama- 
tions are neceflary for ſuch reſtraint, for the Common Law does 
not allow the intent to be ifſuable ; and in the tranſportation 
of merchandize, bills of lading may be feigned. The imagina- 
tion in treaſon, without a&t or word, is not puniſhable, nor ever 
was. Voluntas reputatur pro fatto: this adage is to be under- 
!tood, where any a& is done, or word ſpoken, or an endeavour Dyer 296. 
{ed to commit treaſon, although the effe&t doth not follow. 
An information does not lie for uſury at this day, without a 
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corrupt loan, and the receipt of it ; for it is founded upon the 
ſtatute of 37 H. 8, <<. 9 which requires ſuch loan and receipt : 
| the ſtatute of 13 Eliz. ch. 8, makes the contract void, although 

thereby no receipt. 


C ASE LXXT. 


a6 H. 6. 27. Juror returned upon a Venire factas appears, and afterwards 
Forfeiture, Jurors. FL 

$ Co. 31, Griefley's withdraws himſelf without leave of the court, he thall 
caſe, forfeit for this offence one year's revenue of his land. 20 A/ji/e, 


$5.11. 


If a tempeſt or ſome dreadfſul kv compels him to with- 
draw himſelf, he ſhall be excuſed. Fogaſſa's cale, Plowod, Com. 


CA-S:E-LXXI. 


36 H. 6. 5. T* HE King's tenant by knight's ſervice 7 cafite, gives his 
land to A. for life, the remainder to B. in tail ; he in re- 

mainder dies, his heir within age ; afterwards tenant for life 

dies; this heir ſhall be in ward to the King, if the King will. 

"This cale is fo abridged by zz. title Gard, 57. Br. abridging 

this caſe, title Gar, 4. cites the remainder to be in fee to Þ. 

with Fitz. 27 H. 8. 26. agrees See the ſtatute of 34 E.2.ch. 1 8, 

it ſeems to me, that the King ſhall not have the wardſhip of this 
Heir, for the reverſioner is tenant to the King. The biſhop of 

Durham, who has jure regalia, in ſuch caſe could not have the 

4 H. 6. 22. forfeiture for treaſon of the land of ſuch tenant in tail, for he 
w = 5.343: was not his tenant : and the ſtatute of Yeftm. 2. ae donrs divides 
OE >. the eſtate tail from the reverſion, and makes them two eſtates ; 
Dyer. and binds the King : and before the ſaid ſtatute of We/lm. 2. de 
Far: es of Dur- 7,175, and the ſtatute of Dua emptores terrarum, the King's tenant 
Fitz. Garb, 50. might infeof another to hold from him, and ſo deprive the King 
1.ord Hark/cy's caſe. of his antient tenant in demeſne. And though the alienation 
Fs was without licence, this was not material ; for, by the ſtatute 
of 1 E. 3 cb. 12, this alienation ſhall ſtand, and is only finable. 

2 "Poll 

* Page 0g. bs Tenant for life, remainder in fee of lands held by knights- 
ſervice; he in remainder dies, his heir within age ; the lord 
grants his ſeigniory over, tenant for life dies ; this heir ſhall be 

in ward to nobody : not to the grantee, for his [be beir”'s] father 

did not die within his ſeigniory ;. nor to the grantor, for he has 


patſed away his ſeigniory, 2 Co. 02. Bingham's cale, 93. ab. 


CASE LXXIIL 


26 11. 6. 36. T is ordained by a ſtatute made the 15 H. 6. <<. 5. That 

FA Sg L LI upon an attaint brought tor a falſe oath in a real acvfen CON- 
i % ey 

CD NR, cerning land which is worth 49 s. per ann. or in perſonal actions 


By the jadges of which exceed 40 /. in debt or damage ; that each of the jurors 
VA ENCICS 


in the attaint ought to have in the ſame county where the attaint 
is brought, 20 /. per ann. In an attaint brought upon this ſta- 
tute, two were tworn, who were worth 20 /. per ann. And 
there were no more in that county of ſuch yearly revenue of 20!/. 
| fer ann. In this caſe, the other ten jurors ſhall be of the free- 

1 holders 
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holders of the ſame county, of the next beſt value to this : and 
all this ought to appear by the ſheriff's return, if there be not 
ten in the county of this tufficiency, but a ſmaller number ; in 
the panel of the attaint to be made in this caſe, thoſe of the 
aid ſufficiency ſhall be firſt ſworn before the next beſt, and then 
they that are the next belt, 


By the juſtices of both bewches. 


The 22 HZ. 8. c<. 3 ordains that in attaint, if the thing in de- 
mand of the value of 40/7. or more, the jurors ought to have 29 
marks per an. in the ſame county ; and if fo many of ſuch value 


cannot be found there, a Tales ſhall be awarded of the next 


county. It ſeems to me that this ſtatute of 15 H. 6. is abrogated 
by this of 23 ZH. 8. although both of them be in the affirmative : 
for the 23 H. 8. has words which imply a negative. An attaint 
at Common Law remains notwithſtanding both the ſaid fta- 
tutes. | | ; | | i 

The Common Law gives an attaint in debt, covenant or dett- 21 H. 7. 38. Keyle- 
nue where the debt or damage exceeds 40 5s. Weſtm. 2. c<. 47. 


; Ss | , ; . K 346 H..7; 4%; 
gives an attaint in a plea of land : in treſpaſs by writ or plaint it wa of p 


3s given by the ſtatute of 5 E. 3. ch. 7. if damages exceed 4o s. 12 E. 3: 


At this day an attaint can only be brought in the Common Pleas *'* J*9gment,207- 
or King's Bench, by the ſaid ſtatute of 24 H. 5. ch. 3. 
The writ of attaint is to ſummon 24 knights, if the ſheriff 33 E. 1- 

returns gentlemen, it is ſufficient. An attaint did not lie in a vg; Een 97 
plea of land at Common Law ; for a writ of right lay for the de- F.N B. 108. 
mandant, if it had paſſed againſt him in a real ation; and in a Vena: br. ii. by mi- 

x A : DOR © -g k Rake in the writ, 
writ of right, if the miſe be joined on the meer right, there are (,, 11;jve, it was 
16 jurors ; and 24 cannot attaint 16 ; for there ought to be 32 ſaid, /:gales homines, 
Jurors to falſify ſuch a verdict. 24 jurors are not double to 16. A Ry, $- NALas 
When the writ of right is brought, and the miſe is joined upon ,, \ x" 
the great afliſe ; if the writ of right be brought in the court of 
the lord, a writ de magna A/jiſa eligenda ſhall iffue out of Chan- 
cery ; for this trial ſhall be in the court of the lord. If the writ 
of right be returnable in the Common Pleas, the Magna Aſa 
cl:genda ſhall iflue out of the Common Pleas, to cauſe 4 knights 
to appear there, and to chooſe 12 other jurors, Formerly every 


6ne who had 40 /. per ann. was compellable to be made a knight, 


or to pay a fine; till the + ſtat. 17 Car. 1..ch. 20. abrogated this + ana: Ce c 24. 


law. If there be not 24 knights in the county, the four knights 
thall chooſe the refidue-out of the next county, 


*CASE LXXIV. * Page go. 


N re-diſſeifin, error is brought, the error aſſigned is, that A. 2 H. 6. 27. 

who fate with the coroners, was not a coroner, and yet gave £210, Arvitre: 
judgment : this is error. Where two join in judsment, when yy os 
one of them has no juriſdiction, it is error. Coroner, or not 


_ Coroner, ſhall be tried by the country ; for he is choſen in the 


county by the country ; theriff, or not ſheriff, ſhall be tried by 
the record ; for every ſheriff is by patent. 
By the juicices cf both benches. 
Nems debet fe immniifcere rc alien, 
| An 
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4 Co. 45. b. 47-2.” An inquiſiticn. 4 was found before the coroner of the county, 


us my SS and the coroner of the verge, where the homicide was in the 


4 Jac... county ; and 2t vas fo lentered, and ſo certified : this is error ; 
Fo for the record mult be believed. Two perſons ſubmit themſclves 
p I. Y 

THe to the arbitreinent of 4. and B, 4. B. and C. make the award, 


it is void ; for the judgment of C. might ſway the others. So 
of a recognizance taken before one who has power, and another 

Dy. 220, who has not power, it 1s worth nothing. But a recognizance 
taken before one who has power to take a recognizance ; and he 
takes it to himſelf who has power to take it, and to another ; 
this recognizance is void as to him who had power to take it, 
and good as to the other. Judgment given by a judge who is 
party in the ſuit with another, and fo entered of record, it 1s er- 
ror, although ſeveral other judges fit ys and give judgment 
for the judge who is party, 


CASE LXYV. 


$5 ho ps Pe Pracipe quod reddat is brought againſt two, one of them dies, 
SZ - py * c » . -. : y 
compr. F | the writ ſhall avat: ; and in this caſe, journies accounts 


6 Co. 9. 10. 2.b, lies: but not on a plza of non-tenure, or miſnoſmer. One 
Spencer's ale, 5ointenant may occupy all by the conſent of the other. Miſnoſ- 
' mer and non-tenure abate ihe writ by the neghgence and fault 
of the deinandant ; but not ſo tne other writ; 2t abates by the 


att of God. 
SG Fn An afliſe 1s brought againſt two, one of them dies; or as to 
/ Dyer 156. one of them, there is no ſuch perſon zz rerum nature, the writ 
4H, 7. 2. ſhall not abate if there be a diſſeifor, and a tenant remaining. 


So of miſnoſmer ; for an affite 1s F-/timum remeatum. in ſuch 
caſe in treſpaſs, Qyare impedit or replevin againſt two ; the death 
of one of them does not abate the writ: but in treſpaſs, Dare 
zmpedit, and replevin ; no ſuch perſon in rerum natura, as to one 
of them, before the writ purchaſcd, abates the whole writ: it 
is ſo, if any of them dies before the writ purchalied. 


9 H. 7. In ailiſe, treſpaſs, or Quare impedit ; if one of the defendants 
_ 0 Te, Ues after iſſue joined, upon ſuggeſtion of this to the court, the 
- H.6.6. Court will proceed to a Yenrre facias, and trial againſt the ſurvi- 
zh; 6. Fa vor only : but if one of them dies before iſſue joined, the other 
Þ - gments 34+ alone ſhall j Join iſſue, 

(6 H. 6, Os T7 ; 

5 E. 4. * CE 

* Page 91, C A S E - LXXVI. 

32 H. 6. 22, UE ar redditum reddit is brought againſt a fick perſon, or a 
F. N.B. 26. recluſe or abbeſs ; a Dedimus poteſtatem lies in this caſe, and 


Attorney, Att - 
i 6 Bs rae the defendants may appear by the attorney ; and the tender of 


of both Benches, A penny by the attorney as for attornment ſhall ferve ; tor fealty 
is not to be done 1n this caſe, as in a Quid juris clamat, or per 
gue fervitta. I in any of thoſe writs, itlue be joined, or a de- 
murrer, and it 1s Judged againſt the defendant, it ſerves for at- 


tornment. 
" E. 3. 48. If, upon any of thoſe writs, the defendant appears, and will 
Fett not attorn, and ſaith ſo, this does not ſerve for attornment, it is 


only a contempt ; and he thall be committed to priſon, and 
"Thai 


l : —_— 
: A——_— 7. = 
Bn -«: $8 DS St 
200 oi SG INE I ES 


ſhall not hurt the other ; for they are forced to join, and the 


them as defendants ; for in this caſe, the writ of error only tends 
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ſhall there remain, until he attorns. An eſtate veſted by a&t of _ b | 
law, by parhament, by patent, by deviſe, by purchaſe of a vil- See 4 Anne, cl. 16. 


i Ah . : 6 Co. 08. a, 
Jain ; the poſſeſſion, reverſion and {crvices in theſe caſes veſt , | © Fray 


without any attornment. 

When a manor 1s conveyed by fine, the conuſee ſhall have a '' i 4. $7. 
Per auz Servitia againſt the tenants of the manor. In Quid jurrs BS nt 
clamat, and Per gue ſervitia and Quem redd:itur reddit, the deten- 
dant may make his attorney after plea pleaded ; but not before ; 


_ unleſs in the caſe of a fick perſon, a recluſe or an abbets. 


CASE LXXVI. 


Writ of conſpiracy 1s brought againſt two; one pleads Not 35 H. 6. ig. a 
/ ) guilty, the other juſtifies; both iſſues being joined are found ag vcd 
with the plaintiff, and intire damages and coſts are given : both Raddocts; cafe. 


the defendants ought to join 1n the attaint, and the releaſe of one Dyer 141. 

| Attaint, Joinder in 
: ND a : '— AQtion, Releaſe. 
attaint is brought to excuſe them from the ſaid damages and colts, 2 Cr. 115, 


and not to gain any thing. But where there are two plaintiffs in 3,©r. 549. 
Bog oe T OY RO. "3 Tel. 20g: 
debt or treſpaſs, and an erroneous judgment 1s given againſt them ; © 
there the releaſe of one ſhall bar the other in a wr:? of error 
brought by them ; for they are to recoyer a joint debt or dama- 
ges by the reverſal : it is otherwiſe if judgment be given againſt 
to excuſe them. There are two co-parceners or jointenants, one 1 H. 4. 25 
of them 1s an alien or attainted of felony, they are diſleiſed ; 7 H. 4. I. 
FW Ps” | po 33 E.-3- 
they ſhall join in an affiſe or Precipe, and a bar to one of them Fiz. Udawry, 5. 
is not a bar to the other. But outlawry in treſpaſs, debt, &c. 7 Co. 1. 


where two join in a real action, and one of them is outlawed, Carn's ale, 
this plea of outlawry abates the whole writ. In an afliſe of an 


office, where two bring the atfiſe, and one is an alien, the whole 
writ falls: for the office is entire. 9 Þ. 4. 12. Bagott's caſe. 
In afliſe, where alienage is pleaded to the writ, or in bar, after 
the allegation, the concluſion 1s that the defendant peri / guer 
reſponderi debet, 


*®C AS 5: LAXVHL.:- * Page 92. 


| * HE fervant of A. is impleaded, the maſter goes to counſel 34 H. 6. 26. 

learned in the law, to have advice on behalf of the ſer- AP aps P _ 
vant; an action of maintenance is brought againſt A. he pleads m2 pogo wy 
the matter aforeſaid, and avers that it is the ſame maintenance, 
and it 1s fo found: judgment is given for the defendant, and 
affirmed in error. | Toh 

Serv: ſunt bumiles amici, ideo omni humanitate gaudere 
debent. Seneca, 


If treſpaſs be brought, and the count is that the defendant *' F- 7- 39. 
Fitz. Treſpaſs, 243: 


at a certain day and place did the treſpaſs, and the defendant pyer 356. 
Juitifies at the ſame day and place; there is no occaſion for a 


traverſe or averment, that it 1s the ſame treſpaſs. It is other- 


wiſe, if the juſtification be at another day or place ; for then 
there is occalion for an averment, that it is the fame treſpaſs : 
Een: 4 1 
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in one of theſe caſes, the plaintiff and defendant conſent; in the 
other not. ww | | 


CASELXXIS, 


uy in ow "HE King's tenant 22 caprte aliens without licence, and takes 
chamber. back an eſtate to him and his wife in tail, remainder to 


Stamf. Przr, 31- his right heirs ; the huſband dies, ſhe enters, the King pardons 
Ro. her all alienations without licence : this pardon diſcharges this 
11 H. 4-7. : , : RS. - 
Alienation ſans Li- alienation ; for ſhe enters as tenant without the King's licence ; 
cence, Pardon. and this is an alienation without licence,. and a wrong done tv 


the King. : 
By the juſtices. 
CASE LXXX. 

34 H. 6, 18. A Has judgment. in debt againſt B. and a Caprias ad ſatisfac:'- 
1 27, © ** endum againſt him ; B. is taken by force of it ; the defen- 
863. dant's attorney informed the court that he had a writ of error 
Carth. 29. .1n this caſe before the execution executed, which writ of error 
1 Mod. 28. A . 's | 
#'Ked: 508. he had not with him at the time of the execution ; B. was com- 
"wg mitted in execution, uf ſupra : for B. ought to have delivered 


CE Lk aobd the writ of error before the Capias was awarded, or after it was 
awarded, and before execution to have a Superſedeas. 3 Cr. 916. 


By the juſtices of both benches. 
Vigilantibus ſubſerviunt jura. 


22H. 6. | 

dmg de Vit 4. has a Capias ad ſatisfaciendum againſt B. B. has a Superſe- 
21 EL. deas to it in his pocket, B. 1s taken upon it by the ſheriff, and 
7 - 4. 16. immediately delivers the Szper/edeas to the ſheriff ; this ſhall diſ- 
Hole 246” charge him from execution. 

34 H. 6. 18 and 45, : | gs | 

E. o 1 : : Que fiunt in incontinentt, inefſe videntur. 

6 H; 7. 17». | ls | 

Dyer 79. * 'The Common Pleas, after execution awarded, and a writ of 


* Page 93. error delivered there before execution executed, may award a 
Superſedeas. If an order or rule be made by the court, that exe- 
cution ſhall not ifſue, or if judgment be entered before it be pro- 


Hob. 329. nounced ; although execution be executed ; 272 theſe caſes, it thall 


Hob. 116. 


Dy as. be ſet aſide by a Superſedeas quia improvide emanavit. If the plain- 


2 Lev. 93. 120,121, tiff, in a writ of error be nonſuit, or does not remove the record 


before the day of the return of the writ of error, or if there be 
too long a day between the Teſte and the return of the writ of 
error ; nofSzperſedeas ſhall avail in theſe caſes, becauſe of the ma- 
niteſt delay of juſtice, 


Fuſtitia non eft neganda, non differenda, 


CASE LXXXI. 


1 H. 6. 6. Pracipe quod reddat is brought againſt huſband and wife, 2 
og ue Rory _ protection is caſt for the huſband, becauſe he is in the 
4H.g. > King's ſervice; and the ſame day an Innoteſcimus is delivered to 
Fizz, ProteQion, 107. the 


_—_— ll... ee. 
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the court, by which it appears, that he is not in the King's fer- 3 H. 4. 10. By the | | 


vice : this is a default in 9b huſband and wife, and a grand Jorge or -both Ben + 
Cape ſhall be awarded. The default of one of them is the de- © 
fault of bob ; but if the proteQtion had been allowed, the parol 
would have been without a day, and after the year an4 day might 
be revived by a re-ſummons. If a protection be allowed, and 
repealed within the year and day, a re-ſummons ſhall be awarded 
within the year and day. 

An efſfoin of the King's ſervice, does not put the parol with- 47 H. 6. 
out a day, by the caſting of it; but a day 1s given to him who | p02 0aonaks 
caſts the effoin to bring in his warranty, which is called Jarran- t N. 8. 7. 
tia dier. This is a writ which teſtifies the effoin, and ſuch ef- 26 H 6: | 
ſoin is as a protection for a year and a day. In a Pracipe quod FOR ts Je 
reddat againſt huſband and wite, the default of the huſband, is 
the default of both ; for this is no miſchief to the wife ; for after 
default upon default of the huſband, the wife ſhall be received 
to defend her right as a feme olc. | 

In a Pracipe quod reddat, the ſheriff returns 7hat the tenant 1 H. 6. r. 
was ſummoned ; whereas 7n truth he never was ſummoned ; the 9 <9. 32. 
ſummoners, veiors, and pernors die ; in this caſe, if the tenant 
loſes his land by judgment upon default, an action upon the caſe 
lies for him againſt the ſheriff for his falſe return, and he ſhall 
recover againit him the value of the land {6 loſt, At this day 
by the Stat. 31 E/. ch. 3. no Grand Cope ſhall yfſue in a Pracipe Hob. 2. 
quod reddat, if upon the ſummons, proclamation was not made 3 Cr. 597. 
at the church door of the pariſh where the land lies, on Sunday 
after divine ſervice, of lea/t 14 days before the return of the 
ſummons. oo 


CASE LXXXII 


T* HE abbot F. acknowledges a ſtatute or recognizance, 2H. 6. z. 
this ſhall bind his ſucceflor ; for the convent cannot be "<rKins, 33. 64. 


| : | ; Fitz. Ab . 
made party to either of them, and a chattel only is deveſted by 4 _ ; _—_ 


the execution of a recognizance .or ſtatute. An abbot cannot My Repertory lib. | 


diſclaim, for that would deveſt the fee out of his convent, and it OK 4b 

is not warranted by any ſtatute. Upon a recognizance acknow- biſhop without his 
ledged by the abbot F. a Scire facias iflues againſt him ; he is Jean and chapter, 
depoſed, and R. is choſen abbot, before the return of the Scire _ OP: ek Bo 
facias: in this caſe R. cannot appear to this Sczre fFacias; for he did not bind at Com- 
has no prejudice, he is no party ; and judgment in this caſe againſt ws apc 

abbot F. cannot prejudice abbot R. where R. is * abbot at the Be ek " 
time of the return of the Scire facias : but in this caſe a ſpecial 20H. 6. 46. 
Scire facias hes againſt R. 08 196. 


| By all the judges of England. * Page 94. 


Upona Capras againft A. the ſheriff returns him fick, fo that 119 Entry, 643. 
he cannot have his body at the day without the danger of his | 
death ; upon affidavit that A. is grown well, a duces tecum Sub- 
þena of a certain ſum of money, ſhall be awarded to the ſheriff to 

have his body in court at a certain day. 

_ In debt, treſpaſs, or other perſonal a&tion againſt A. upon the $ E. 4 15. 
lummons or attachment, the ſheriff returns Non eſt inventus & 45. .. 


js Bs . hich : « 4. ZQ, 
' i911 babet in his bailiwick ; at the dy of this return, A. can= Dally 39. pl, 13. 
not 


| econd Century. 


4 E. 3. 4. 
Dyer 223. 


18 FI, Dyer 348. 


Appeal vy Howel 
againſt Ferteſcre, 


| 4 H. 6:22, 23» 
21 H. 6. 10. 
10 H. 6. 3. 

23 HK. 0; 15 
Protection. 
Co. Lit. 130- b. 


-'H 611 


Prev. Regis, ch. 6. 


F:.Nc B. 243» 


Stamf. Prar, 26, 27. 


—— 


not appear. But upon a Capias awarded againſt him to impriſon 
his body, or upon a proceſs, upon which iſſues are to be loſt, 
or land to be loſt, or his life brought into danger; he may ap- 
pear, although ſuch a return as abcve were made by the ſheriff : 
for he has a day z2 court by the roll, and bs non-appearance 
would be of great prejudice to him. Upon the ſummons in a 
Pracipe quod reddat the ſheriff returns, that the tenant 7s dead ; 
upon averment that the tenant is alive, the demandant ſhall have 
an Alias Summoneas, Upon an indictment of felony againſt 7. 
the ſheriff returns A. outlawed ; 4. may aver againſt this return, 
that he ſurrendered himſelf at the exigent. In an appeal againtt 
A. for the death of a man, the ſheriff returns; that the writ 
came 700 late to him ; A. may appear and plead notwithitanding 
this return. See my Repertory, tit. Averment. 
Fiſcus, dos, libertas, vita, ſunt in lege favorabilia. 
CASE LXXXIL 
A Proteftion may be allowed after the array is challenged, and 
the triers elected and ſworn, or after an adjournment : but 
no protection can be allowed after a juror is ſworn, for it 1s a 
manifeſt delay of juſtice. And regularly a protection lies only 
where the detendant or tenant is demandable ; for the prote&tion 
is to excuſe his default, and he cannot make default when he 
1s not demandable. 0) | - 
By the zuſtices of both Benches. 
Rex quod ejt injuſtum facere nin poteſt. 


A protection does not lie to diſturb an arreſt, or the exccution | 
of it; for the judges ought to allow it f-//, which cannot be 
without the view of it //# in court. A protection of the King's 
ſervice is not allowable pendente placite, except in a voyage 
royal. - 20 E. 4. Protection. Fitz. 63, &c. 155. 


* CAS E  LAXXIV. 
"TT" HE King's tenant by knight's ſervice, has a ſon ſeven 


years of age, he marries him to a wife of 14 years of age; 
the King's tenant dies, his heir under 14 years ef age: if at. 


4/4 309. 14 he atlents to his marriage ; neither ſingle nor double value 
Ambroſia Gorge's 18 due to the King, nor to any ſubject in ſuch caſe ; for this 
caſe. : 


12 C, 2. c. 24. abo- 


liithes the value of 
marriage. 


Card. Baſtard, Ve. 


Na. DI. 7. 


conſent at 14, makes it a good marriage in his father's life-time. 


Where this ſtatute ſpeaks of the daughter it is alſo to be under- 
| ſtood of the ſon. TE 


By all the judges of England. 


Sponſalia inter minores contrafta ante 7 annos nulla ſunt ; infants 


betore this age have no uſe of reaſon, and therefore i/tinſmod: 


Sponſalia nulla ſunt, If within the age of conſent (which is 14 


for the male and 12 for the female) either of them dies, or dil- 
agrees to the marriage ; the wardſhip remains with the lord, as 
if no marriage at all had been; and in the mean time, the lord 
ſhall have the cuſtody of the ward, and @ <vrit of raviſhment - 

2 wal 
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ae 


GoTT” "> 


ward lies againſt any one who takes him from him. The book 

of the 7 H. 6. is to be underſtood, of the age of ſeven years or | 
more. A male of the age of ſeven years is married to a female 

| of 14 years, before the male is 13 ſhe has iſſue, this iſſue is 1 H. 6. 5. 
a baſtard. 


PS. o - 
5 *7 ST V3"- a; 5 


CASE LYXXXV. 


: 9uare impedrt is brought againſt a patron and incumbent, 7 H: 6: '5, 57. 
A at the grand diſtreſs the patron makes default, the incum- rb pines "i 
bent pleads that the plaintiff was made a knight after the laſt * : 
continuance, and zf zs fo found; the writ ſhall abate. The 
plaintiff cannot have a writ to the biſhop ; for the awarding this 
writ would be a judgment, and there can be no judgement 
where there is no original ; and in this caſe there is no original, 
for it is abated. | 
© By the juſtices of both Benches. 


A Quare 1mpeait is brought againſt two, one makes default at 
the grand diſtreſs, the other pleads in bar ; there ſhall be a writ 
awarded to the biſhop for the plaintiff, without his making any 
title, by the ſtatute of Ma/bridge, ch. 12. and if the bar pleaded 
by the other defendant be found for him, he ſhall alſo have a 
writ to the biſhop : theſe two per/ons being admitted, inſtituted 
and inducted upon theſe two writs, ſhall try their right i an 
| afliſe, or treſpaſs. It two defendants in a Quare 7mped:? plead 
ſeveral bars, and one of them 1s found againſt the plaintiff, the 
other with the plaintiff ; he ſhall not have a writ to the biſhop : 
_ although the plea of one be tried firſt and found for the plaintiff, 
there ſhall be no writ to the biſhop awarded till after the other 
iffue is tried, Where the ſon and heir apparent of an earl brought 
a writ, and his father died pending the writ, ' the writ did not 
abate : for this happened by the a&t of God, 431 H. 6. 29. But 
in tae other caſe of Quare zmpedit, where the plaintiff is made a 
knight pending the writ ; the + writ ſhall abate : for by the ſta- 7 This law is alter- 
tute de Militibus, he has his choice, either to take this degree, or © 7 © Ys 
to be fined. Rh | 
This ſtatute is to be found among the old ſtatutes of the 
5 E. 2, and 1s repealed by a ſtatute made 17 Car. 1. 


Es *CASE LXXXVI. ® Page 96. 
Makes a feoffment of land to B. with warranty, proviſo that - H. 6. 43. 
the warranty ſhall be void: this is a void proviſo. Ag Perkins 720. 
_ : : | : . Condition, faits, De- 
it a deed, an Habendum, which 1s repugnant to the premiſſes, 15 ,jq,, Revagnancy, 
void ; for both being in one inſtrument, where the latter clauſe Co. Lit. 145. a. 
1s repugnant to the former, the latter is void, But if the pro- ” -+b-46 276, ant 
; ; 4 ngland, 
viſo leaves any benefit of this warranty to the feoffee, as if it be 
that he ſhall not vouch ze feoffor ; it is a good proviſo, becauſe 
he leaves him @ right to rebut him. | 
Such warranty may be defeated and deſtroyed by a deed made 36 H. 6. g. 
at another time. An obligation of 100/. :5s made by A. to B. 
provito that B, ſhall not pay this 100 /, the obligation is good, 
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and the condition void : but if the condition be that 4. ſhall 
not pay this 100 /. in 1000 years, this condition 1s good. Such 
warranty and ſuch obligation may be made void by the feoffee 
and obligee, by another deed, as aforeſaid. 

Where there are contrarieties in the ſeveral parts of a deed or 
fine, the firſt part ſhall ſtand ; and the laſt in wills, if they be 
not reconcileable ; as where a manor is deviſed by the teſtator in 
the firſt part of his will to 4. in fee, and afterwards in the 
ſame will, this manor 1s deviſed to B. in fee; A. and B. in thi; 
caſe are jointenants : but if in the laſt clauſe, there are negative 
words, that 4. ſhall not have it, the devile to B. 7s only good. 

In contracts, gifts, verdicts, teſtimonies, where there are di- - 
re&t contrarieties for the ſame matter at the ſame time ; the 
whole is void. Omnrs znterpretatio, fi fieri pojjit, in mſirumentis 
ita fienda eſt ut omnes contrarietates amoveantur, 


CASE  LXXXVII. 


HIS Ih F a juror's wife is of kin by blood to the plaintiff or defen- 
y H. 4 ky dant, it 1s a principal challenge ; for this wite or her ifſue 


Articuli Super Char- may happen to be heir to the party in the cauſe. 
tas, cap..11.... | # | | 


Tudged by all the judges of England. 


But 7o make thrs @ good. challenge, this wife ought to be alive, 
_ or to have left iflue; for if the be dead without 1itflue, the alliance 
or conſanguinity between them 1s ended, and the preſumption 
of favour vaniſhes. 
Jurors ſhould have three qualities; 1. To be YVicim to the 
place where the matter in iflue ariſes. 2. To be of ſufficient 
eitate according to law, 3. To be impartial, 


* Page 97... *CASE LXXXVIIL 
8 H, 6, 19. ING Y. 4. bv kis letters patents granted to the two uni- 
20 BR. 8. 4+ 


He ee's IN verſities, that they might proceed according to the Civil 
ierſities, Patents, . " a . 
Ley Civil, Juriſdic. Law in their Vice-chancellor's courts reſpectively, for cauſes 
tion, Privilege, Pre- rifing within the faid univerſities touching any ſcholar, or mem- 
CHSEDE. ber of. the faid univerſities : this patent was void ; for the King 
by his patent cannot alter the law of the land. 13 #/, An act 
of parliament not printed, ena&s that they may proceed ut 
ſupra; except in caſes of freehold, felony, or mayhem. ZBr. 
Caſes 288, 390. | 
The law of England takes notice of the Civil Law ; for the 
admiral in his court, and the conſtable and marſhal in their 
courts judge according to the Civil Law : and ſo in the caſe of 
merchants, if a caſe occurs for which there is no precedent, our 
law will judge, as the Czv:/hans do, according to the law of na- 
ture, and regarding the public good, 8 E, 4.12, 3 H. 6. 2. 
Hobart 11, Br, Caſes 481, Ta = 


CASE 
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| CASE LXXXIX. 


N an afliſe, the tenant pleads, that the land in plaint is ſciſed 4 H. 6. 40. 

into the King's hands, and 1t 1s ſo found upon the examina- 4 aa [LIED 
tion of the eſcheator ; upon which the afſiſe is delayed : the Procedendo, Diſcon- 

laintiff upon his ſuit in Chancery has a Procedendo in loquela in ance, Aidle Row. 

the ſaid afliſe ; the aſſiſe afterwards is ne Die by the Non venue 
of the juſtices ; there are new juſtices appointed to ate this 
affiſe : there 1s no occaſion for a new Procedenao 1n keguela for 
theſe juſtices ; but they cannot proceed to judgment without a 
writ of Precedendo ad judicium. | 


By the juſitces of both Benches. 


The difference between Aid-prayer and Rege mnconſulto 18% aid g Co. 16.8 

is only for the party to the plea, where the King has the rever- 
lion of the land demanded ; or where the King is bound to war- 
ranty ; or may ſuffer loſs if the matter paſſes againſt the defen- 
dant or tenant : 4 Rege mconſulto may be awarded upon the ſug- 
geſtion of a ſtranger to the plea, as Amicus curie; upon cauſe 
ſhewn that the King may have prejudice. By the ſtatute 1 E. 
6. ch. 7. an afſiſe is not diſcontinued by the Non venue of the 
juſtices, but is revivable by reſummons. EYE 


CASE XC; 


; N an attaint, the parol ſhall not demur for the nonage of the + +; 6. 45. 
tenant, leſt all the jurors ſhould die during this demurring of Ze, 4 {kat 
the parol, and fo the attaint be loſt. In a writ of error for the caſe. 
heir of him againſt whom judgment is given for land, age does 19 3.0.55 EL 
not lie; for his title 1s diſproved by the judgment ; and the land kejeate, og 4 
1s bound by the judgment. But if the recoveree, or his heir judges of England, 
infeoffs another, after the judgment, and he dies ſeiſed, his heir 
being within age ; the parol ſhall demur for this * land of which * Page 98. 
he died fſeiſed ; for the diſcent made a new title to the heir. 
The recoveror has execution, and dies, his heir within age, the 
recoveree brings a writ of right againſt the heir ; the parol ſhall 
demur ; for his title was athrmed and not diſproved. Error 
ought to be brought againſt the recoveree or his heir, and a 
Scire facias againſt the tenant, before execution upon the re- 16 H. 6. 25. 
| verſal. | Fl 
A. recovers ten acres of /and againſt B. A. enfeoffs C. of cight 2, x. ;. 24. 
of them, and leaves two of them to deſcend to his fon; in a writ 3 Co. 11. Sir Wit- 
_ of error brought by B. the ſon ſhall have his age: but C. ſhal! _ OT Os 
| have no advantage by this non-age, for he is a ſtranger to the 
| luit, and no contribution lies in this caſe. Where debt or dama- 
ges are recovered againſt A. all the land of A. which he had at 
_ the time of the judgment, is bound by it; and upon a Scire fa- 
| cas againſt the heir and terrtenants, all they who have part of 
| that land by the enfeoffment of 4. ſhall have benefit by the non- 
| age of the ſaid heir : for the land was not recovered, and they 
 Ought all rateably to bear the charge and burden, If the heir 
be of fall age, he alone may be charged, for he ſhall not have 3 Co. 12. b. 
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Second Century. 


'* Ante 2, 57- 
Co. Lit. 101. b. 


19'E. 2. 


Fitz. Voucher, 23. 


o Cr. 471, 472 


31 H. 6:35 

7 Co. 1. Calvin's 
caſe. 

e3 B. 2. 


Fitz. br. 473. 


#48 E:'3; 65; 
Roigne. 


* Page 99. 


11: H. 6. 42. 


21 H. 6, 10, 19. 


Aſlile, Avermenc. 


contribution from the others. Debt is brought againſt the heir 
within age upon the obligation of his anceſtor ; the parol ſhall 
demur during his non-age. 8 E. 2. Fitz. Age 125. 29 A. 
pl. 37. it is fo upon a recognizance, and alſo upon a judgment 
in debt, if a Scire facras be brought upon it. | 

* In a Practpe quod reddat, where the tenant vouches, and the 
ſherift returns upon the ſummons that the vouchee has no land 
where he may be ſummoned, and that he cannot be found in his 
bailywick ; an Alias ſummoneas and a Pluries thall iftue ; and after 
theſe a Sequatur ſub ſuo periculo is awarded : it the theriff don't 
return this wr: at the day on which it 1s returnable, the deman- 
dant ſhall in this caſe have judgment againſt the tenant, and 
the tenant ſhall not have judgment to recover 1n value againit 
the vouchee, becauſe the vouchee was not tummoned. So in_ 
error, if he for whom judgment was given ve/ow makes a feoffment 
of this land, and a writ of error is brought to reverſe the judg- 


ment ; before reſtitution and execution upon the reverſal of the 


judgment can be awarded, a Sczre facias mult be awarded againit 
the feoffee : for no man ſhall loſe his land without being tum- 


 moned. 9! al:quid flatuerit parte inaudita altera, @quum lice? 


dixerit aquus non fuerit, 


CASE XC 


ATHERINE Queen of England, after the death of k. 
H. 5. married Owen Tudor knight, deſcended from the royal 
ſtem of the princes of Yates, by whom ſhe had two fons and a 
daughter ; during their marriage ſhe ſued without her huſband 


by the name of Queen of Emng/and. (She was the daughter of 


Charles, King of France.) Reſolved by all the judges, that though 


a Queen marries a private man, ſhe remains Queen, and a per- 


ſon exempt to ſue, or be ſued as a feme ſole; and zhat ſhe zs a 
perſon capable to purchate land without her huſband, with a power 
to diſpole of it. | | = Oe 

A private ſtatute was made the 6 #, 6. that it ſhould not be 
lawful for a Queen Dowager to marry any perſon without the 
King's cence. Bo Os | 


* CASE: XCH: 


Writ of maintenance is brought by huſband and wife, after 
ifſue joined, and before the Nif Prius, the wife dies ; the 

Nis Prius proceeds ; the poſtea of the Nz/i Prius recites that at 
the Nis Prius tne huſband and wife appeared ; (the verdi& be- 
ing found for them) they have judgment ; error is brought, and 
is aſſigned in the death of the wife before the Ni Prius; and 
upon this an iſſue 1s joined, and found for the plaintiff in error : 
yet judgment was aftirmed ; for the error aſſigned was contrary 


to the record, and in this caſe the record muſt be believed, and 


not the verdict ; for if an averment ſhall be received againſt a 
record that it may be reverſed, by the like reaſon an averment 
ſhould be received againſt the record of the reyerſal, and fo pro- 

duce 
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a. th. 
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duce an infinity. If the error had been affigned, that the wife 
died pending the writ, and it had been to found ; judgment had 
heen reverſed. | 
Upon a general iſſue, a verdi& which is contrary to another | tl. Dyer 30s. 
| , l MN Parzmor's cale, 
record, ſhall be allowed ; but not a verdict found againſt the 


ſame record upon which the verdict is given. 


CADE. ACHE. 


N caſe of the death-or removal of a ſheriff before the end of :2 H. 5. «1. 
his year ; no new proceſs ſhall ifſue until a new ſheriff is '? E. + 1, 
| $i l , 13 E:-4:ch: 6: Pro- 
made, but ſhall wait till then, and not be directed to the coro- ceſs, Viſcount. By 
 ners: but if iſſue be joined, and the plaintiff ſuggeſts to the te JuCges of both 
court that the ſheriff is his coutin, and the defendant does not EF 77k 
deny It ; proceſs ſhall iffue to the coroners to ſpeed the ſuit. Hob. 159. 
So if it be ſuggeſted in Chancery, and not denied by the other | 
party, that the ſherif? 18 plaintiff, or defendant in the ſuit; the R 
writ ſhall be directed to the coroners, [* By the ſtatutes of Maas 4 uckpbons 
i2 E. 4. c#. 1. and 17 E.. 4. ch. 6. after the end of Mzichaelmas tranflation of the 
and Hillary terms, no writ or proceſs ſhall be directed to the old Om I +. Boe 
p +0 16 ” I : FONG  OYY ; _ are directly contrary 
theriff, for the ſheriff is not to continue 7 7s office any long- i, the wo ftatates 
er.] Where a ſheriff makes a falſe or inſufficient return, he here cited ; which 
ſhall be fined or amerced, as the caſe requires : but notwithſtand- © thit be may 
. : 8 SW. —_ . execute his office 
ing theſe miſdemeanors, the writ /hall continue to be directed to guiins theis tw 
S Es 2 thele two 


him, and not to the coroners, | terms, .if he bave 
| | not a writ of diſ- 
charge. 


The words in the 


CASE NCTY. 


4- HE corporation of the bailiffs and commonalty of Dale 1, H. 16. 12. 
has land and franchiſes ; the King changes their name, 

and they are incorporated by the name of the mayor, bailiffs, 

and commonalty of Dale: the land and the franchiſes which they 

had, remain with this new corporation : for the new patent of 
mcorporation recites their former name, and changes it as above; 

and this new corporation continues compoſed of the fame perſons 

and place which conſtitur2d the old one. 

* A patent of certain lands is made to 7. $S., Y. S. 1s zfter- 4 H. 6. 2. 
wards confirmed by the biſhop, by the name of T. S. notwithſtand- Ag - £ 
ing this change of h:s name, the land remains with T. S. But, x. 3 "ps ie 
if after the confirmation, a patent had been made to F. S. it had Perk. 41. 
been void : for confirmaticn by the biſhop is as a ſecond bap- y" es A 
tiim, and changes the name. So in the principal caſe, it after ' yy 90+ 
their new incorporation, a patent had been made to them by 
the name of their old corporation : ſuch patent had been void. 

Every one is bound to know his own name, and not the name of 
another. % 


C:A'S'E- XCV: 
Precipe qued reddat is brought againſt L. A. vouches B. 14 H. 6. -. 1G. 


who enters into warranty, afterwards the demandant. re- $5 : — , 
] { . . i Hh hi } » fl h IELEATE, v all the 
eales all his right to 4. A. cannot plead this releaſe, for the jugges. 
continuance now in court is between the demandant and youchee, Hob, 16;. 
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Co. Lit. 265. b. 


x.Cr..o25, e268, 
18 H. 6. 17. 


-F, N.,B. 104K. Q -. 
. Dyer 168. 
Audita Querela, Scire 


facias. By all the 
judges in the Ex- 


_ chequer- Chamber, 


2 Cr. 597, 
Ivo. 525. 


Detinue, Garnjſh- 
ment. 


ee, 


and when the demandant counts againſt the vouchee, the vouchee 
may plead this releaſe, and may alſo plead a releaſe to himſelf 
made after he had entered into the warranty ; for he is now te- 
nant in law of the Jand. 

If in this caſe the demandant recovers againſt A. and A. reco- 
vers in value againſt B. the vouchee, (B. not having pleaded the 
releaſe) and the demandant has execution ; 4 by the force of 
this releaſe ſhall maintain a writ of right, or an affife againſt tie 
demandant, and this recovery 1n value ſhall not bar him from 
his writ of right or aſſiſe ; for the value concerns the vouchee, 
and the writ of right or aſfiſe is not 5rought for the land which 


was recovered in value, but for the land which the tenant has: 


if A. recovers in the writ of right, or afſiſe upon this releaſe; 
B. ſhall be reſtored by Aud:ta gnerels | to the land ſo loſt in value: 
for A. (ball not have both, 


Rz ohe cannot is 


CASE XCVL. 


TUDGMENT is given in irefpads, the plaintitt ſues a Scire 

facias againſt the defendant to have execution, the defendant 
Has the plaintiff's releaſe to plead, and being warned upon the 
Scire factas, he does not plead it, and judgment 1s given againſt 
him : this defendant ſhall not maintain an Audita guerela upon 
the releaſe; for he might have pleaded it, and would not : but 
if upon the Scire facias, nibil had been returned, and another 


Scire facias had iflued, and nibil had alfo been returned upon it ; 


in this caſe the defendant ſhould maintain an Audita guerela upon 
this releaſe, for he had not garniſhment iz fafo. Thoſe two nubuls 
are only garniſhment in law. 


V ioilantibus fubſerviunt jura, non dormentibus. 


Upon A recognizance, two nihi!s ought to be ———__ upon 
the Scire facias, before executien. £27 be awarded, but upon a 


_ Scire fect returned upon one * of them, execution may be awar- 
ded. gs on Sc. Jac. to bave a charter of pardor. allowed. And 


upon a judgment given againſt the teſtator, and Scire facias ſued 
againſt the executor to have execution »f this judgment, two nibi!s 
ought to be returned ; but againſt the party himſelf, one 7h1/ 


ſerves to have cxecution in the Common Pleas, and two in the 
King's Bench. 


Detinue 7s brcught for a deed, the Afeadins pleads, that the 
plaintiff and one A. 6&livered the deed to him upon condition, 
and that it was to be delivered to the plaintiff, if the condi- 
tion was performed ; but if otherwiſe, to be delivered to 4. and 
that the defendant doth not know whether it be performed or 
not ; and he prays a Scrre facias to warn 4, This Scire facias 
1ſſues againſt 4. and although 20 zh:/5 be returned againſt A. 
the plaintiff ſhall not have the writing delivered to him ; for the 
defendant is not in fault. If the garniſhee appears, he cannot 
yary from the condition alleged by the defendant ; for if he 


varies 


T 
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| varies, the plaintiff ſhall have the deed by Judgment apainſt the 
defendant; and the parniſhee ſhall alſo have detinue apainit the 
defendant, if his allegation of the-condition is falſe, 


SAS £.XCYVIL. 


Servant kills a feme covert, who is his miſtreſs ; this is pet- g/m 6. 47. 
A ty treaſon within the ſtatute of the 25 [%. q. <<. 2. which By the judges of 
ſays, if a ſervant kills his maſter, They are ene perſon, and Teal, Bower: 
therefore he is ſervant to her. | 7+ Co.-20- 

Clergy .is denied in Zhe caſe of burning of dwelling-houſes, by Poulter's cate. 
the equity of the ſtatute of 23 H. 8. ch. 1. and in the caſe of 
provifors upon the ſtatute of 27 E. 3. ch. 1. For theſe are ſta- 
tutes for the publick good, and therefore ſhall be taken by 


equity. 
CASE AXCVIIL 


\ AAINTENANCE is brought againſt four, three pleaded 1 x. 6. g. 
LYJ Not guilty, the fourth juſtifies, ſaying that he went to 11 Co. 5b. 
counſel learned in the law, to take advice for his ſervant in a ſuit 739%" Heydon's 
which the plaintiff had commenced againſt the faid ſervant ; the 
plaintiff replies, that the defendant gave money to certain men yyj,;ntenance, Joyn- 

for maintenance of the ſaid ſuit; upon this they are at iffue, der in Aion, Con- 

which is found againſt the plaintiff, Not guilty : the other iſſue {992 
ogainſt the former three 1s found with the plaintiff; the plaintiff 
has judgment upon this ſecond iflue (although the treſpaſs was 
ſuppoſed a joint treſpaſs by the original and the count) and he 1s 
amerced for the other. This judgment was affirmed in error. 

For, the plaintiff, by his replication, did not confeſs the treſ- 
paſs by the four defendants to be committed ſeverally ; if he had it Co. 5. b. 
acknowledged that, the judgment had been given erroneouſly. 
| Where many are joined defendants in treſpaſs ; if, upon a joint 

plea or ſeveral plcas pleaded by them, a verdict finds one of them 
guilty, and the others Not guilty ; the plaintiff ſhall have judg- 
ment : for, ſuch a verdict in treſpaſs, in ſuch caſe does not abate 
_ the writ ; for the treſpaſs may be ſeveral, or it may be joint, 
and the plaintiff does not confeſs any thing contrary to his writ. 


A. gives money to B, to diſtribute for a ſuit between C. and  byy'+... RSNA 
D. B. does not diſtribute it ; yet A. is puniſhable in an a#om ,,, - 
of maintenance : if * B. had diſtributed it, they had been both 21 H. 40. | 
puniſhable. In + a Precipe guod reddat againſt a ſervant, the * Page I O02. 
maſter cannot lay out his own money in this ſuit, but he may | ne 2» 76: 
lay out the ſervant's wages. A maſter may expend his own mo- 
ney in defence of his ſervant's cauſe, where debt or treſpaſs is 


brought againſt the ſervant ; becaule of the danger of loſing his 


lervice, 


CASE 


x1 Brownl. 106. S. C. 

9 H. 6. 37- 

2 'Cr. 230. 

Molineux caſe. 

Hill, 7. Yel 169. 

Jac. Com- Ben. 

Debt, Verdi, Tout 

temps. 

21 E. 4 46. 

6 H. 7.11. 

2 Co. 5.42. 4: b. 

-Goddard's caſe. 

Often adjudged. 

11 Co. 6. a. b, 

_ 2 Cr. 304+ 211. 
9g H. 6. 37. 

Hob. 56. 69. 

2 Cr. 85. 

Yel. 138. 


Co. Lit. 207. a. 
Hob. 199. 


Dy. 108. a. 

35 H. 6. 

Fiz, Gard. 14. 
Gard, Prerogative. 
12 C. 2. ch. 24. 
aboliſhes this ward- 
ſhip and tenure. 


* Page 103. 
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CasSE xox. | 


EBT is brought againſt the heir upon the obligation of 

_F# his father; the defendant pleads that be bas nothing by di- 
ſcent except 20 acres of land in Date: the plaintiff replies that 
he has more lands by diſcent, v2. 40 acres more in Sale; upon 
this, the parties are at iſſue, and a verdict is found for the defen- 
dant ; yet the plaintiff ſhall have judgment for the 20 acres of 
land in Dale, for the defendant has confeſfed them, and the 
verdict has not deſtroyed the confeſſion : if there be a diſcon- 
tinuance in this caſe, it is not aided by the ſtatutes of jeofails, 
18 El. ch. 14. for the plaintiff has judgment upon the confeſ\- 
fion, and not upon the verdict. In debt, upon an obligation, 
the defendant pleads that he delivered the obligation to the 


| plaintiff upon a condition to be performed by the plaintiff, 


which the plaintiff. has not performed, and therefore 7 7s not 
his deed, and upon this, they are at iſſue, and a verdict is 
found with the defendant, that the condition is not performed, 
and yet judgment is for the plaintiff; for the defendant's plea 
confeſſes the obligation to be his deed, and the verdi& does 
not diſprove it, and the iſſue is deed or no deed ; and whether 
the condition be performed or not, is not material in this caſc 
upon this 11{fue. | 


_ Confeſſio fatta in juadicio emni probatione major th. 


An obligation of 100/. upon condition to pay 50 /. at a cer- 
tain day and place, in an a&on of debt, upon this obligation, 
the defendant pleads a tender of 501. at the day and place, and 
adbuc paratus ; if the plaintiff will, he may have judgment for 
the 50/. But if he joins itlue vpon the tender and refuſal, and 
the verdi& paſſes with the defendant, the plaintiiT loſes the 
whole obligation; for he has renounced the condition, and the 
henefit of it, by not praying judgment for the 50 /, and this his 
avarice ſhall hurt him ; and there is no confefiion in this cate, as 
there 15 in the principal caſe concerning debt and affets ; nor is 
there in the principal caſe any claim of a forfeiture as there is in 
the laſt caſe. | 

Valenti non fit imjuria. 


C-ASE- C: 


J HE King by his patent, grants to B. the cuſtody of the 
land and heir of 4. 4 5 the King's tenant by knight- 
ſervice; 4. afterwards dies, his heir within age ; a tenant wh! 
holds by knight's ſervice of the ſaid heir dies, his heir within age: 
the patentee ſhall not have the wardſhip of the heir laſt men- 
tioned ; but it belongs to the King ; for he is not heir to 4. 
and though he be in ward to the heir of 4. and the King * has 
paited the wardſhip of the heir of 4. to B. Yet ſuch a ſpecial 
2 calc 
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caſe requires ſpecial words : and B. ſhall got have this ſecond 
wardſhip in right of the fir/# ward{hip. ; T FF 


- 


By all the judges of England. 


The King's grant to A. of all fines and amerciaments of the Dyer 268. 
tenants of A. does not pafs fines and amerciaments impoſed in * H. 7.7. 
ES. | | z2 Aſl. pl. £9. 
the King's Bench, Common Pleas or Exchequer, nor before paws. 
juſtices of gaol-delivery, juſtices of peace or clerk of the market, 
upon any of the King's officers who are tenants to 4. For theſe 
fines, &c. are royalties, and ought to have ſpecial words to paſs 
them. The law is the ſame where there are tenants of A. and 
a fine or amerciament is aſſeſſed upon one who is tenant both of 
the King and 4. this fine, &c. does not paſs without ſpecial 
words to grant the fines and amerciaments integre tenentium E3 
n0n integre tenentium. 


Tura regis ſpecialia non conceduntur per generalia verba. 


D d Third | 


* Third Century. 


CASE 1 


Writ of entry in the nature of an affiſe is brought againft 14 H. 6. 25. often 
A. who pleads in abatement of the writ ; that before *9»9ged. 
the ſeifin and difſeifin ſuppoſed, E. was ſeiſed in fee of c;.. wy oh 
this land, and being ſo ſeiſed, leaſed the ſaid land to him and 6Co. 24. b. Helliar' s 
his wife during their lives, and that his ſaid wife is in full life IS: pO 
_ at Dale, and is not named in the writ ; the plaintiff replies, that ang — Tra- 
long after the ſeifin of E. of the lands aforeſaid, he was ſeifed verſe, Repugnancy. 
in fee of the ſaid lands, and leaſed them to E. for life, and that * V** 212: 
E. being ſo ſeiſed, made the ſaid leaſe for lives to A. and his 
wife, and that he entered for the forfeiture, and was ſeiſed until 
A. entered and ouſted him ; this is a good replication without 
traverſing the ſeifin in fee of E. for that was confeſſed and , cr. 6;3. 
avoided before ; for when E. made a leaſe for life to the huſ- Hob. 81. 102. 
band and wife, he gained a wrongful fee to himſelf by this TG 83s 
leaſe, which fee is deſtroyed by the entry of the demandant_ 
for the forfeiture, as 1s alſo the jointenancy between 4. and his 
wife, OS 
A confeſſion and avoidance with a traverſe make a plea Carth, 166. 
| bad, for by that means the party denies what he has 


confeſſed. 


If a leflee for life makes a feoffment ; or if there be two join- p y. . ; 50: 
tenants in fee, and one of them makes a feoffment; * or 7n caſe * 2 Co. 77. a. b. 
of a conuſee of a fine ſur conſance de droit come ceo with grant Cromwents caſe. 
and render to the conuſor (the land ir this caſe being the conu- ' * ?i7 
for's); in all theſe caſes, the law gives no dower ; not to the 
wife of ſuch lefſee for /;Fe, although there was no entry for the 
forfeiture; nor to the wife of the conuſee in the ſaid caſe; nor 
to the wife of the jointenant : for the fee which the leflee or 
conuſee had, was only for an inſtant ; and the ſole ſeifin of zhe 
huſband was only for an inſtant, and the law makes ſole ſeiſin 
requitite to entitle the wife to dower ; and the ſole ſeifin was alſo 
in law only for an inſtant, where the huſband, who was join- 
tenant with another, made the feoffment. 


*CASE II. * Page 106. 


WO bring a writ of error, one of” them dies; the writ 29 Co. 135. a. 


ſhall abate ; for the judgment upon the reverſal in a writ bo 99 s 
of error, is, quod judicium reverſetur, & guod quer” reſtituantur 3H. 7. 1. 
| | 2R. 3.1. 

| Carter 194, 


1 
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+ op 0b ad onnia que perdiderunt, and there cannot be any reſtitutjon 
Hill 9 Jac, b eB F WINES | 
f od Shane $av to 4 dead man : but if there be one or more defendants in a writ | 


222inft Lord Caven- of error, and ſome or all of them Gie; the writ ſhall not abate; 

diſh. for the judgment for them 1s only that the firſt judgment ſhall 

Bromley agzinſt . : f he dead na' 
- 5 ower, ſtand ; and there is no award made for the dead perſon to have 


Mich. 5 Jac. BR. any thing : and in this laſt caſe upon the death of the defendants 


A —_y 
GC A Af 


Lute 4: or one of them, a Scrire facias ſhall be awarded againſt the heir 

3 Cr. $57, or executor of the defendant, as the caſe requires. 

Judgment affirmed Two bring an Audita querela, one of them dies ; the writ ſhall 
” aged not abate; tor this writ 1s to diſcharge the execution, and not 


10 Co. 144. 135.a, {© recover by any judgment. Outlawry and excommunication 
Read and Redwan's are good pleas in an Audra querela. In error or attaint to reverſe 
_ ,.a judgment obtained by A. againſt B. upon a verdict or confeſ- 
6 Co. 25. Ruddock's | : I ; : * 
caſe. ſion reſpeCtively ; if the outlawry was in the ation for which 
the error or attaint is brought, it is no pla ; for the reverſal of 


- ach judgment or verdict deſtroys the outlawry. 


FExceptio nulla «ft verſus aftionem que exceptionem perm t, 
Sublato fundamento cadit opus. 


CASE iT 


3 H.6. 34. View,  N dower the tenant demands the view ; after the view had, 
the writ abates for falſe Latin ; the demandant brings ano- 

ther writ of dower for the ſame land againſt the ſame tenant , 

| he ſhall not have the writ in this caſe ; for viſus nn eft EC 
Weſt. 2. cap. 48+ ſarius, and the ſaid tatute ſays, nom concedatur wiſus ntfs eff t- 


ceſſarius, 
By all the juſtices of both bencyes. 

CASE IV. 
9 oo 37. b. TNEBT is brought againſt two executors ; they plend that 
Hob. 138. OR, | the teſtator made another perſon, V1. A. n1s executor along 
 * 1 Lev. 191, with them, who has * adminittred, and 1s in full life at urban, 
4 $10. 242. Pl.3- and not named in the writ; and they pray that the writ hall 

wallow verſus Em- - : ; | EO: | 
Haoton abate: the iflue in this caſe ſhall be tried at Durtam; and a 
2 did. 64, writ ſhall be awarded to the biſhop of Durham Tor the trial of 


this iſſue, and after the trial to remand the record to the court 
out of which the writ iſſued. ; 


By the judges in the Exchequer-chamber. 


> E. 3. pl. 87. Two executors are made, one of them does not adminiſter ; 
"rt _ a writ of debt in this caſe lies againſt him alone who admini- 
i9 E. 3. ſtred; for he who refuſed to meddle with the eſtate of the te- 


Fitz. Executors, 80. ſtator, ſhall not be charged with it. * But where two are made 
"Kage "D.ig executors, and one of them proves the will and adminiſters alone; 
o Co. 37., IN a ſuit for a debt due to the teſtator, the ſuit ought to be in 
*# Page 107, both their names ; for he who refuſes or does not meddle with 
the eſtate, remains executor to advance the benefit of the teſta- 
tor, and not to his damage where he does not meddle with the 


2 eſtate ; 


% 
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<Rate ; and he remains executor during the life of the other, 


etl he refuſed before the ordinary. 


CA'SE:V. 


Has theſe four feoffees to his uſe, B. C. D. E. A. (els 39 H. 6. 26. 
* this land to F. and requires B. and C. to paſs the eſtate of? © #4 
it to F. and A. alſo requeſts B. and C. to require D. and F. in 

the name of A. that they allo ſhall paſs the eſtate to F. and they 

and B. and C. do all this, and pals the eſtate accordingly to F. bur 

A. did not ſpeak with D. and LF. to this purpoſe ; A. after- 

wards ſells the ſame land to G. and requires D. and E. to make 

an eſtate to him of 16, and they do ſo : upon a ſuit in Chancery 

by F. againſt D. and FE. they were diſcharged by the advice of 


the juſtices; for 4. did not perſonally require them to make an Chancery, 


eſtate to F, F. may ſue A. and alſo G. if G. had notice of the 


firſt fale ; and G. may alſo ſue A. for this deceit. 


' Vendens eandem rem duobus falſarius eſt. 


CASE VL 
P ON the oath of any ſubje& in Chancery, that he is in 35 H.6- 


Wy | | k Fitz. S 14, 29. 
dread and fear of his life by a peer of the kingdom, the FN. rag He 


Chancellor ſhall write a letter to him to appear to find ſureties of Peace. 


the peace on this occaſion ; and if he does not appear upon the 
letter, a Supplicavit upon this matter ſhall be directed to the ſhe- 
riff, or to ſuch other perſons as the chancellor thinks fit, to 


compel the ſaid peer to give ſecurity of the peace with ſureties ; 


and if he refuſes to do it, to commit him to priſon. This writ 
is called a Supplicauit. | | Og 
cs By all the judges of England, 
Ordo nobilium pluribus gaudet privilegits. 
1, The letter as aforeſaid. 2. They have a knight to try any Dally 82. pl. 24. 
}fNue which concerns them. 3. They are not to be arreſted for © <* 53: 


debt, treſpaſs or any perſonal action. 4. They are exempted Hob. 61. 


from ſerving on juries. 5. To have no day of grace againſt 
them. 6. Upon the trial of another peer for treaſon or felony, 


they try him upon their honour only, and not upon oath. 


7. When they paſs through any of the King's foreſts to attend 
upon the King, upon blowing an horn they may have a buck or 
doe, as the ſeaſon of the year is. 8. They have power in their 
houſe in parliament to reverſe judgments given in the King's 


| Bench. 9. They have the benefit of clergy, though they cannot 


read. 10. They are not liable to find carriages for the King 


when he removes from one place to another, 


*CASE VII * Page 108. 
AZ the Common Law, if an uſurper's clerk was admitted and Co. Lit. 344. a. b. 
_ inſtituted to a benefice, before or on the day of the pur- 6 Co. 49. 2. 


: OM: 9 ; 8 H.-6. 21. 
chaſe of the writ, a Quare tmpedit did not lie for the patron. f N. B. 30. 


We:/t. 2. cap. 5. helps this caſe ; the writ lies if there .be not a Prohibition, Quare 


pl | > 2 tha iokes 3. {mpedit, Advowion. 
ptenarty fix months before the writ was purchaſed; the right 1s by all the judges of 
Fe: Not England. 


” Anne, Cap. 18, 
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not deſtroyed by; ſuch plenarty and uſurpation. Advowſon for 
tithes lay for any] valus of tithes at the Common Law ; but by 
that ſtatute it does not lie for leſs than a fourth part. If a con-. 
tention be in the Spiritual court between two incumbents, whe 
claim by ſeveral patrons, a prohibition hes, if the ſuit concern; 
the fourth -part- or more ; but zf 77 be for leſs, a prohibition does 
not lie. It it be for a fourth part or more of the advowſon of 
the patron whoſe clerk is ſued in ſuch ſuit, he loſes 77, the 
advowſon which is a temporal inheritance will be much impaired 
by it; therefore a prohibition lies. 


C-A-S-E--VIIL 


27 H. 6. 4. N treſpaſs the parties are at iſſue; at the trial fome of the 
"Hs ”” jurors appear, and ſome make default ; a Di/tringas with De- 
By all the judges of Cem Tales is awarded ; upon this Di/tringas a full jury appears ; 
Cs. nb at this day a protection caſt for the defendant ſhall be allowed ; 
"© *** * for he is then demandable, and the end of a protection is to ex-- 
cuſe his default. A protection does not lie, after a juror is 

{worn. | 


CASE. IX. 


37 1.6.13  CEVERAL perſons were in debt to 4. B. buys theſe debts 
kJ) from A. and upon this B. enters into an obligation of 1000/, 
to pay A. 500 /. at a certain day; B. ſues A. in Chancery to be 
diſcharged from his bond, becauſe the debts afligned to him can 
only be releaſed by A. and only be ſued in A.'s name, being 
things in action; and fo the bond was g:ver without any valuable 
coniideration : a decree was made by advice of the judges, that 
this bond of B. ſhould be diſcharged. 
If after this decree, 4. ſues B. upon this bond in the court 
of Common Pleas, and B. pleads this decree ; the court will 
reject this plea; for the Common Law proceeds upon certain 
fixed and invariable rules; the Chancery proceeds at the diſcre- 
tion of a good man. A decree there binds the perſon to obe- 
dience, but does not at all operate upon the matter in queſtion. 
Buying of debts 1s maintenance at Common Law, and punith- 
able by indiftment or information ; but it is not pleadable in 
bar of this obligation ; for the condition of the obligation was 
to pay a ſum of money, not for debts bought ; and this buying 
1s collateral to the condition. A bond for payment of a ſum of 
money upon condition, in the caſe of fimony ; the fimony may 
be pleaded againſt ſuch bond by virtue of the 431 FE/. cap. 1. 
| + 12 Ann; Seff. 2. 50 for + uſury by 13 E!. cap. 8. So againſt a bond given to the 
> Ovr as q ſheriff or gaoler contrary to the ſtatute of 23 MH. 6. cap. 10. 
RD Theſe ſtatutes give averments in ſuch cates; but there is no ſta- 
» tute which gives ſuch averment in the caſe of maintenance. The 
* Page 109. advice of the judges in the principal * caſe was upon the exa- 
; mination of the matter in equity. At Common Law, in a ſuit 
upon an obligation with a condition to pay a ſum of money, no 
collateral matter is pleadable to avoid it. He who has a decrce 
In Chancery proceeds by attachment againſt the party againſt 
whom the decree was made, Pl ITE PO 
4 I | | A 
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A bond without any conſideration is obligatory, and there 7s 
no relief in equity againſt ſuch @ bord : for zt 75 voluntary, and © + 


as a gift,. and no conſideration is pretended. If a drunken man 


gives his bond, it binds him. A gift of any thing without a 
conſideration, is good ; but it 1s revocable before the delivery to 

the donee of the thing given. * Donatio perficitur poſſoſſione acci- 

trentis. This 1s one of the rules of law. A. is indebted to B. 

and C. to 4. A. aſſigns the debt due to him by C. to B. in ; Cr. 821. 
ſatisfattion for the debt due by 4. to B. This is not mainte- pI F 
Nance. ” | OR” Se 


: l $M. 9:2. 
CASR-:X; 


UATERMAINES ſherift of Oxford, upon proceſs awarded 5 Co 49 Þb- 

_ out of the King's Bench againſt 4. of Capias, Alias, Pluries Ns _ 
& Exigent, returned upon the exigent, that A. was 4 Exa&tus & 36 H. 6. 24. 
Comparuit, whereas in truth he was 5 Exa&us and outlawed ; 35 H 4 wh 
the King's attorney prayed a writ to the coroners to certify the Dyer = 
truth of this ; the coroners certify that 4. was outlawed upon Pardon, 4ud/a Que. 
the exigent ; Quatermaines afterwards obtains the King's patent Menu. 
of pardon Ex mero motu, ſpeciali gratia & certa ſcientia, of all 
miſpriſions, offences and contempts ; after this pardon was ob- 


| tained, the judges of the King's Bench fined him 100.7. for this 


falſe return ; the fine was eſtreated in the Exchequer ; and upon 
an attachment out of the Exchequer, Quatermaines was taken in 
execution, and committed to the Flee?t, He ſued a ſpecial wiit _ 
upon this pardon, in the nature of an Audita querela, compriting 
all this matter, and returnable in the King's Bench ; and was re- 
moved by Habeas corpus out of the Fleet into the Marſhalſea : 


| and this matter being examined in the Exchequer before all the 


judges of England, Quatermaines was diſcharged. | 

Reſolved in this caſe; 1. That the patent by ſaid general 
words, pardoned faid offence. 2. That an Habeas Corpus lies 
in this caſe to remove 9Quatermaines out of the Fleet, though 
committed there by the court of Exchequer tor a debt due to the 
King. 4. That becauſe the pardon preceded the ſetting on of the. 
fine, therefore the fine may be diſcharged, 4. Quatermaines had 
no day in court to plead this pardon in the King's Bench or Ex- 
chequer, and therefore it ſhould be allowed him now. $5. An 
Audita querela does not lie againſt the King, the ſuit muſt be by 
petition. 6. After judgment, and before or after execution, the 
King's pardon diſcharges the debt or offence and execution of 
It, and is pleadable againſt the King : this principal caſe for 
the Audita querela was after execution, and this ſpecial writ in 
tne nature of an Audita- querela was devited, and Quatermaines 
diſcharged upon it. 


CASE: FI. * Page 110, 


A Is indicted of high treaſon, and arraigned upon it, and By all the judges of 


* ſome of the jurors ſworn, and becauſe there was not a full gan: 


Jury, they were adjourned to another day ; at that day, a full Treaſon, Challenge, 
Jury appeared: they who were ſworn before ſhall be ſworn again. np." 2p EIS . 
In this caſe, and alſo in petty treaſon at the Common Law, and A Lit, 156, y 


at 


*  -+1 and2 P. andM, 


Third Century. 
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— — 
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at fhis day, 35 jurors -may be challenged peremptorily ; for the 
+3;H.8.c 23. Common Law being abridged as to this, by a * ſtatute of HZ, 8. 

: is reſtored by the + 1 Mar. <<. 10. for other felonies, 20 only 
432M, 8. c. 14. may be challenged peremptor:ily, at this day by a Þ ſtatute made 
in the time of HZ. 8. in a ſuit between common perſons no juror 
1s fvorn, til a full jury appears. 


CA $E-XH. 
Lb 6. P 4 .Is 'bonnd in a'bond to B. to ſave B. harmleſs from a bend 
pen E. 4. 42. * which B..made to C. B. ſues A. upon his bond ; 4. pleads, 
Br. Caſes, that he has ſaved B. harmleſs from the bond which B, made t6 
þ oo * T | C. and does not ſhew how ; this was judged a bad plea, Non 
Manſer's caſe: damnificatus'had been a good plea ; but where conſervavit indemnen 


By the judges of {5 the plea, the manner of diſcharge ought to be /hewn: a jur 
: both Benches. lg ag : | ; y 
Pleading,Cooditions: CANNOY judge of.ſuch zncertan general pleas ; the general iſſue of 
Oey Non damnificatus being waived, ſuch a general plea, and the ifſue 


:taken upon it, perplex the jury. 
CASE. XII 


PO. AINTENANCE was brought in an -appeal of xz1ayhem, 

22H. 0d. 5. ſued by 4. againſt :the defendant's ſervant ; the writ of 

+ froocnatievs B, -Tmaintenance was 72 /cquela de mayhem, and not #n apello ; and yet 

adjudged good. The plaintiff counted againſt the defendant, that 
the defendant maintained the ſuit in-the ſaid appeal, iſſue is join- 
ed upon this, and it is found, that the defendant gave B. a cer- 
tain ſum of money to diſtribute among the jurors, who were to 
paſs upon the trial of the mayhem, but it is alſo found, that 

-F Ante. 2, 98, B, did not diſtribute any money; the plaintiff had $ judgment, 
which was affirmed in error.: the defendant's eye was evil ; for 
his delivery of the:money to B. for that purpoſe, is maintenance, 
though B, did not deliver t over to the jurors. 


"BASE av; 
H E King granted the office of the Mar/balſea to the duke 


;9 H. 6. 32. 


The Duke of Nor- of Norfolk.in fee, with power by the ſame patent to grant 
ATLOT it to another for life; the duke makes a grant of it to B. for life, 
s Co. og o6:"b; which is brought by the duke's attorney into the King's Bench; 
063. and (there inrolled at the inſtance of ſaid attorney ; and B. is 
Ger £2005Fs Reyncllsthere ſworn to exerciſe the office duly. The grantee, wiz. the 
Stamff. 35. duke without ſpecial words, cannot make a deputy. Though 


Office, Deputy, At- he has power to make a deputy, he cannot do it without a deed. 
Rot f eng A miluſer of this office by the grantee for life is * a forfeiture ot 
* Page 111, the fee of the faid office; it is the fame law if the deputy ſut- 
© OY ters a voluntary eſcape of one in execution for debt or damage, 

4t-is a forfeiture of the ſaid office; and the law is the ſame, it 

OE) _ :*there be .many negligent eſcapes. An officer of record cannot 

Dy. 279.8 be diſplaced without record. If ſach grantee for life, . or his 
9 Co. 98.4. b, deputy be not able to ſatisfy for the eſcape of .one in execution 


For debt or damages, .Reſpondeat ſuperior, 


It 


ah 
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If a gaoler ſuffers a voluntary eſcape of a felon, it is felony 
in him alone ; and not 7 his ſuperior. For the negligent eſcape 
of a felon, if he be attainted, the fine is 100 /. if not attainted, 
100 s. to be levied on the ſaid patentee. In the caſe of a ſheriff : Salk. 272. 
(where his gaoler ſuffers an eſcape) this forfeiture is to be levied Salk, 18, 
upon him, and his gaoler is anſwerable to him for it. 


CASE AV. 


N an affiſe, the recognitors departed from the bar after they 3 Lev. 68. 
had heard the evidence of the partics ; after this departure, *3 1} % 18- 


Ws R rene $733, $0. $, 
- and before the verdict Was given, the plaintiff was ſuffered to agg, Abeidgment 
abridge his plaint, de Plaint. 

After verdict 7s given and entered, the plaint cannot bez Eb. 64:. 
abridged. one 


A&A S:&- XV; 


N attorney of the Common Pleas was aſſaulted at JYV:/tmin- 32 H. 6. 34 
fer, and impriſoned in the palace there by 4. a bill was en- ragg'r \ourace 
tered in the Common Pleas for this offence; a Venire factas pacias. 
was awarded to the warden of the Fleet to return de Aula We/t. 
24. to appear before the ſaid juſtices, to conſider of certain ar- 
ticles to be propoſed to them ; the warden of the Fleet returns 
24 attornies, who find the bill true: a Capias was awarded 
againſt the offender. | 


By the juſlices of both Benches. 


CASE XVII. 


HE King's pardon of all miſprifions, offences, and con- 1t Co. 65. b. 66. as 
tempts, pardons an offence againſt any ſtatute. Where 37 HF © 4 


: , , : | . = .5...40 H:; 6:24. 
the informer begins his ſuit before the offender obtains the King's !; xx. -. 4-4 


charter of pardon ; the informer ſhall have his part ; but not if'6 H. 7. 15- | 
the King's pardon comes before the ſuit of the informer, Pardon, onenk 


Pardon, Informaton. 


By all the judges in the Exchequer-Chamber. 


*C AS E-XVII--:: * Page 112. 


"| * HE King: being indebted to 4. in 1007. 4. obtained the 37 H. 6. 15. 
S King's tally, to levy it out of the tenths and fifteenths 
in the collector's hands ; 4. the plaintiff ſhewed this tally to the 
colleQor, when he had afiets in his hands, and offered him an 
acquittance, and he refuſed to pay it ; upon this, A. brings an 
action of debt againſt the colleor ; the defendant pleads an a&t 
of parliament made before this tally, to pay 1000 /. to the mayor 
. of the ſtaple which he had advanced to the King ; and alſo a 
tally to pay 100/. to the duke of Yor4, and that both theſe ſums 
were to be paid out of the firſt money which ſhould come to his 
hands of the ſaid tenths and fifteenths ; both which he had paid ; 
and that he had not aflets when the plaintiff ſhewed him his 
tally ; this cauſe was adjudged for the defendant, and affirmed in 


Ft CITOT ; 
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* See4 Anne, ch. 16. error ; for the plea is not * Jouble; ; for the pleading of the act 


RT witkiives of parliatnent was only an introduction to the ſubſtance of his 
ep 


of the court, plea, which 1s, that he had not aſſets when the plaintiff ſhewed 
his tally. 
F. N. B. 152- The King grants an annuity in fee, for life or years, and 


the patent does not determine from whoſe hands the grantee 

ſhall receive it; this 1s a void grant. So of a grant of a'-rent- 

charge out of the King's manor, with a clauſe of diitrets, this ix 

a void grant ; for the King cannot be ſued, nor can a diſtreſs bc 
Dy. 92. taken upon /and 7n his poſſeiſion. 


CAS E-- XIX: 


3 H. 6.43. N detinue, the plaintiff counted of the deteiner of ſeverai 
wo Ro. things, and alledged the value in groſs, and not the ſeveral 
22 E. 4. 28. values of each of them by itſelf; the defendant pleaded Nor de- 
1E.5.1. Verdi, tinet ; a verdict 1is found for the plaintiff and damages in a groſs 
CON Tn ſum; the plaintiff had judgment, which was affirmed i In error : 


for the verdict has made the count good in this caſe as feems to 
Fitzherbert abridging this caſe. The judgment in detinue is to 
recover the thing detained ; and if the ſheriff cannot find it, to 
make the defendant pay the plaintiff the value of the thing de- 
tained with damages and coſts for the detainer. In the princi- 

al caſe, all the things demanded ought to be delivered, or none 


Cro. Car, 44. 414. of them ; for if any part of them be delivered, that delivery is 


void, becauſe there is no value of that part found by the verdict ; 
for the damages are entire for the value of the whole. The ſure 
way 1s to declare ſpecially of the value of every thing by itſelf. 
And it 1s ſo in waite upon a writ to enquire of damages : and yet 
entire damages may be given in waſte: when the watite is confeſled, 

or not denied 79 be in all the places aſſigned waſted, or when the 
recovery in waſte is upon the grand diſtreſs : but it is other-. 
wiſe when the walte is charged in feveral places, and it is fo 
found by the verdict ; for 7n this caſe teveral damages ought to be 


given : yet, it waſte be alledged in Bofcis ſparſim crefee ntibus, en- 


tire damages may be given. 


* Page 113. 9.6 A 5 E XX. 


33 H. 6,17. A Recovers land in fee- ſimple again{t B. in a real action tried, 
* Where B, had nothing in the land ; becauſe B. appeared 
and pleaded to this a&:on, this recovery ſhall deliver 4. and his 
heirs by eſtoppel, although B. ſhould afterwards purchaſe the 
laid land. A recovery by default againſt the father, in a real ac- 
tion, leaves the father, and his ſon after his death, to their writ 
of right : but if the recovery was by default, and the father was 
not ſummoned ; the father, and after his death his heir ſhall 
avoid this judgment by a writ of deceit. 


By all the judges of England, 


In formedon, if the tenant pleads me dong pas, and a verdits 
pailes againſt the demandant ; the heir in taul has no remedy but 
2 | by 


PO ICS <>. 
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by error or attaint : if the tenant pleads any collateral plea, and. 
it is found againit the demandant in tie formedon, by trial ; yet 
a formedon lies for his heir. Where a recovery is againlt tenant 
in tail, by default ; his heir may have a formedon. No eftoppel 
of the father binds the heir in tail; by the force of 7m. 2. 
C8; I; 

A. is Cifleued by C. B. during ths difierfin recovers the land 
againſt A. by default in a real action ; in this caſe A. cannot en- Welt. z. >, 4 
ter, If he was ſummoned, and made default, his default ſhall 


be puniſhed, | 
C.ASE-XXI. 


J Cy: « 


G2 
of 


O livery ſhall be ſued by any Heir, if the tenure be not of 35 11. 6. 52. 
| the King by knight's ſervice 77 capite, or in ſocage 77 ca- h 3B 

wo Rl - . Br. Livery 55. 
' pite, if the heir be of full age at the time of the death of his z;. Cafes; 187, 78, 
father, he ſhall pay half a year's value of the land : if the tenure 113, 114. 
be ſocage 72 caprte, ſuch heir ſhall pay relief: if he be fourteen g2 = " OR 
years of age at the time of the death of his anceſtor, he ſhall Daly go. pl. 8. 
pay nothing. Where the King has a ward, becauſe of anther mart * PE 
ward who is the King's tenant 2 capite by knight's ſervice ; and g,,q Links. > 6] 
the ward becauſe of ward comes firſt to full age, he fjhall fue eel. 

bis livery ; but not where his guardian has ſued his livery be- oh yo jp : 
fore him : but though his guardian has fued his hvery before NR CGE an n 
him, yet the King thall retain the land and body of the ward ſervices areaboliſh'd. 
becauſe of ward till his full age. So ſhall every other lord do _ 
who has a ward becauſe of ward; if he has not the ſeigniory by 

a defeaſible title : if ſo, the entry of him who has right fhall 

avoid it: ſo of a mortgage redeemed, and a ſeigniory granted _ | 

upon condition. The. heir of the King's tenant by knight's Dutchy of Lancaſter. 
{ervice, not 27 capzte, at his full age, after he has paid relief, 

thall have an ozu/ter /e maine. The King's tenant of lands within 

the dutchy of Lancaſter ſhall fue livery, but not for lands | 

held of the dutchy, and lying out of the dutchy. 21 E, 4. 60. Co. Lit. 77. a. 


20 H. 8. 


* CASE XXIH. * Page 114; 


W O bring a formedon, the demandants and tenant are 10H. 6. 15. 

at iſſue ; a jury appears ; one of the demandants challenges hatenge, Jointe: 
a juror, the other demandant will not challenge him : this TT PP 
challenge, and the cauſe of it ſhall be examined by the. judges ; 
and if the cauſe be good, he ſhall not be ſworn. So zf zs where 
there are two tenants; for one jointenant, or demandant for a 
treehold cannot prejudice the other. An appeal of robbery is 
brought againit two; upon the trial, one of them challenges a Dally 35. pl. rn. 
\ Juror; this juror, without examination, ſhall be drawn againſt PY- 152: 
| them both. 


CASE 


. —_— > PE CO In 
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CASE XXII 


4 "5 oy aka A Brings a writ of conſpiracy againſt B. and others : this 
Fice. Record, 4- * conſpiracy was to indict A. of a felony, of which he was 
19 H. 6. 34. arraigned and acquitted ; the defendants plead that the indi&- 
age AP ment was before certain juſtices of peace, who compelled the 
Dyer 24531 defendants to be jurors upon finding the indictment ; and that 
aney's Cogpag they with others were jurors upon finding the ſaid indictment, 
-Peace, Barre; &c.. the plaintiff replies mul ze! record; in this cafe the defen- 


dants have a day grven them to bring in the record, and fail ; the 
plaintiff has judgment; this judgment was reverſed : for the 
court of Common Pleas ought to have awarded a Certiorarz to the 
juſtices of peace, to certify whether they have ſuch a record ; 
for they are an inferior court to the court of Common Pleas : 


Yel. 36, but in this caſe, where the court is ſuperior, or the juriſdictions 
equal, day is given to the defendant to have the record in court 
by a certain day. SL Ry. a 
| By the juſtices of bath Benches. 
CASE XXIV. 
27 H. 6. 10. [ P ON a Penire facios returned to try an iflue, the jury 
15 H. 7.9. Ci made default; an Habeas corpora was prayed with a Tales 


Welt. 2. ch. 30, . "i . 
Star. de Ebor. With a Ni Prius. Non allecatur. An Habeas corpora with decem 


42 F.z. ch.12. Tales may be granted ; and upon default at the Habeas corpora, 


Ns von _ '3* a Diſtringas with decem Tales with the Nifi Prius may be granted. 
| The Yenire facias ought to be returned before any Ni/t Prius be 
granted. OE ed, 


CASE XXY. 


33 H. 6. 4. Tenant in tail to him and the heirs males of his body makes 
£312. SUOPCAR,. EE. a feoffinent in fee to the uſe of him and his heirs, before 
Uſe, Liſcontinuance, * ; . T's 

Cafe, Plaintiff, the ſtatute of 27 H. 8. c<. 10. of utes. "This feoffment was made 


_ to the intent to levy 5007. for the daughter of 4. A. dies, his 

{on within age, or of full age enters; he 1s not remitted ; for 

no land deſcended upon him. He has a right, but no freehold. 

If this feoffment had been after the 27 HZ. 8. of uſes, and the 

Co. Lit. 348. bo father had afterwards died ſeiſed; the heir had been remitted : 

Co. Lit. 348. ba but where 4. died * before the ſaid ſtatute; the ſaid heir mult 

* Page I15. pay the ſaid 5007. out of the profits received ; if he has not 
fir{t re-continued the eſtate tail by a formedon, 


CASE XXVI: 


39 11. 6. | A of land in London ought to be in writing; and proved 
eee baatag #s and inrolled in the Guz/dba!l there ; and that ought to be 
& Co. 84. b. done by an officer of the city. The deviſe was to 4. B. and C. 


Perryman's cafe. An and their heirs, and that 4. ſhould have all the profits during 
averment might be 


at Common Law up. 218 life ; upon a ſuit in Chancery by the heir of 4. the truit 
on a will, although of this land was averred to be repoſed in the ſaid 4. PB. and 


it was in writing 3 (C7, to the uſe of A. and his heirs; and it was fo proved : the 
but not upon a wall 


by the fatute of CRancellor made a decree by the advice of the judges, that (4+ 
32 .H.8.ch.1. being 


Tad © EE. ory thru: 
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being dead) his heir ſhould have this land.. At this day, noSee 29 C. 2. cb. ;. 
averment can be upon a will, to ſupply an uſe or truſt of land : Gag i. OOTVOK'T: 
for a will of land deviſable by the ſtatute ought to be in writing; ' Wu 

and if the truft be not in writing, it is to be rejected by force of 

the ſtatute of 32 H. 8. c. 1. of wills. 


” _ " 
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C AS E -XXVII. 


T* HE proper name, or firname of the parties, or of the ju- 27 H. 6. 
tices, being miſtaken, is not amendable ; for this riſes $9. 158. b. 
from the information of the party ; for the clerk has nothing to "va A—— 
guide him but the information of the party. The ſame is the Amelant. 

law of a patent, and of a writ of error directed to the chief ju- 
ſtice ; if the name of the patentee, or of the chief juſtice be 
miſtaken, | | 


CASE XXVII. 


N account, the parties are at iflue; a jury is returned ; they 3 H.6 _ 
are all challenged by the plaintiff to be within the rape and Fizz. Challenge, 19. 
diſtreſs of the detendant, and that one of the jurors was feoffee 
to the uſe of another, and had done fealty to the defendant ; the 


defendant confeſfes it, and prays a jury to be returned of the next 


hundred ; triers were affigned to try theſe challenges, and they 

found the ſuggeſtion of the plaintiF, and the confeflion of the 

defendant to be falſe as to many of the jurors, but not as to them 

all : in this caſe an Habeas corpora with decem Tales was granted '4 H. 6. 2. 

in the ordinary courſe, ; , Dh g5 F = 
Where the plaintiff ſuggeſts that the ſheriff is his couſin, and Keylewiy 56. 

prays proceſs to the coroners, he ſhall have it, if the defendant Co. Lit. 157. b. 


' does not contradict zhe ſuggeſtion ; if the defendant contradicts 5% 139: 


it, he ſhall not challenge the array for this cauſe. If the ſheriff 
be couſin to the defendant, he cannot pray proceſs to the coro- 
ners ; for the proceſs to the ſheriff, is to his couſin, and for his 
advantage ; and delay does not hurt him. 


CASE: XXIX, | * Page 110. 


4 1s outlawed' upon an exigent, the proceſs and the original $1 RED 
, Lf 3 Ew, : ; Fiz. Diſcontiouance, 

__ vary; regularly, this outlawry is not reverſible without a jg | 

writ of error. An error in a proceſs by the fault of clerks in Dyer 174-a. 173.b. 


the King's Bench is not reverſible, although in the fame term, © NB: 21 


; Ho ME OPER | Fl. Dyer 222,223. 
without a writ of error : 1t 1s otherwite in the Common Pleas. rainy hag "1634 


| ment. 
By the juſtices of both Benches. hp s 54 143--b. 
; | | | | Dr. Drury's caſe. 
Fiat quod fizri conſuevtt, 7 H. 6. 84. 


| 6 El. Dyer 230. 
F.8S, Gent. of Dale is outlawed; F. S. of Dale yeoman is taken 21 H. 7. 13. 


Upon the Capras utlagatum ; he ſhall plead without a writ of error, Dy. 192: 


that he is a yeoman and not a gentleman; and he ſhall be diſ- 
charged, .if it be ſo found upon a Scire facias againſt the plain- 
tiff: for in this caſe, the outlawry remains in force againſt F. S. 
of Dale Gent. 
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25 11.6. . L PON a Yemre facias to try an iſſue, the ſheriff returns the 
| drag 4d Sf panel ; upon the Habeas corpora the ſheriff return Man- 
comjult) fecimus con- Aavi ballivo libertatis, &c. this is a good return; for, it may 
SOS drab be, that the Iberty was granted after the return of the Yenir- 
mourn te neo” facigs, and before the tette -of the Habeas corpora + and alſo -if 

the ſheriff at firſt did wrong to the franchiſe, he is not obliged 


to continue 1t. 


By the guſlices of both Benches. 


CASE XXXI. 
: Co. Lit. 106-2. 11s bound to B. 71 an obligation, conditioned to ſtand :to the 
"ST It.0, X A "4 
Firz. Obligation, 17. arbitrement of C. ſo that the arbitrement be made before 
Judged in the Ex- 1.5 Mich. and that the obligor ſhall have notice of it fourteen days 
 cvequer-chamder, hefore 15 Mich. to attend the ſaid arbitrement ; and the 15 Mz- 
Obligation, Condi- Op PTE. on” 
=: chaclis is fourteen days before the date of the ſaid obligation; 
and fo the notice 4s impoſſible to be performed : this obliga- 
tion is good, and the-condition void. Judged in the Exchequer- 
Chamber. | 
The condition of an obligation 1s to ſtand to an arbitrement, 
an arbitrement 1s made which 1s void ; the obligation 1s alſo void: 
for the condition was poſſible, and became impoſtible by the a& 
of the arbitrator. 17 £. 4. againſt 22 H. 6. a void arbitrement 
15 No arbitrement. AT | 


* Page 117. *C A S\E XXXIL 


1 H.'6. 5. By all E Brings treſpals againſt B. de clauſo frafto in Dale, B. pleads 
agg tia ag a recovery in afliſe, againſt A. by himſelf, of the land ; the 
Trial, _* plaintiff replies that it was not compriſed within the recovery by 

aſſiſe : the trial ſhall be by jurors without any of the former 
8 C0.65. b. 66. a. affiſe. It is otherwiſe, when an afliſe is brought, and ſuch re- 
C0 Os FT covery pleaded ; there the trial ſhall be by ſome of the jurors 

of the firſt aſſiiz, and by others. For damages are only to be 


recovered in the firſt caie ; but in the latter, the freehold. 


C A SE -XXXIUI. 


811. 6.19, 29.9 F/7” ING H. 4. granted to the two univerſities, Oxford ard 
23 5 gs 4 % Cambridge, that they ſhould have conuſance of all pleas ri- 
8E.4.12 | fing within the faid univerſities; ſo that one of the parties be 
5: 4.37 A {cholar, -or member of one of them there; and that they 
PN V lenge, might judge according to the Civil Law. This patent is vo:d 
Hob. 11. without an act of parliament : for the King cannot alter:the Jaw | 
by his patent. 
Br Caſes 431. By a private act of parliament made the 13 El. the univerſities 


DINE Ig czm- have conuſance of pleas as aforeſaid, and to judge as above ; ex- 
| bridge, Patents, Pri- 


.vitepe, Juriſdiction, CEPt 1N caſes of mayhem, life, or freehold. The Common Law 
- takes notice of the Civil Law, in the court of Admiralty, and 
court of the conitable and marſhal : and of the lay among mer- 

| 1 .Chants 3 


- 


Ls 


4 ” _ 
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chants and of the Canon Law in the Eccleſiaſtical courts. And 
if any caſe happens at Common Law, for which there is no pre- 


| cedent; the Common Law will judge according to the law of 


nature and the public good. 


Lex eft aiftamen rations. 


CASE: XXXIV. 


T7 HERE ſeifin is materially alledged in a rea! ation, in+E.4: 9;-- 
a bar, replication or title: it ought to be traverſed; 2 + 23 
h f {11 d S id f (es. (eli q { . Hy Dyer 336. | 
and the confefſion and avoidance ot joint feilin and ſurvivorſhip Traverie, Confefion 
will not ſerve : for the allegation of ſeifin 1s poſitive, and is to and Avoidance. 
be underſtood ſole feifin., But where the ſeitin .1s alledged b Conteftatio litis exigit 
F ; ; termincs contradifto- 
way of ſuppoſition, as in @ «7:7 of Ayel or Mortdanceſtor, where iz. | 
the dying ſeiſed of the anceſtor is alledged by the words & guzg Hard. r. 
cum in the count; there a confeſſion and avoidance will ſerve, 
for the reaſon aforeſaid. And /» 7 in the writ of Ayel the ſfei- 
ſin is alledged in the Ayel ut dicitur, In Mortdanceſter the writ 
is for the jury to enquire whether the anceſtor of the demandant 


died ſeiſed. | 


* CASE" XAXV. * Page 118. 

] F a member of parliament be 4n execution before .the parlia- Dally 58. pl. 7.83. 
ment, he ſhall not be diſcharged of it by privilege of parlia- Pl: 33- 2 

ment. Their privilege extends to forty days before the parlia- 36 H. 8. 

ment, and forty days after : if he be taken in execution during Dyer 69. __ 

this time, he ſhall be enlarged ; and after the parliament riſes, T 5" 


EO es | ; : ; ege, Execution, Eſ- 
when this time, [viz. the forty days] is expired, execution ſhall os, 


| be revived, Lex nemint operatur intquum, atftus curie neminem gra- ? ves ch. 8. 


: . Officers of revenui 
vabit, Where a demurrer was joined, no continuance was made; pans 


upon a writ of error, the court conſidered of it ſeveral terms ; to have, &c. 


and judged 1t no diſcontinuance, Temp. C. 1, De fl Seca Hope 
fifty day. 


See- it W.3, ch. 3.2 Cr. 35: 316, 317, Hob; 8c 44 C06; b; 
| CASE XXAXVL-- 


x treſpaſs upon the ſtatute of 5 R. 2. c<. 7. the defendant 3 E- 4 18. 

| pleaded that a long time before the treſpais A. was ſeiſed of Ly -y + 4 
the land in fee, and being 1o terfedl gave it to the defendant's Sce Raflal's lat - 
father in tail, who died leiſed, and the ſaid land deſcended to R 2- ch. 7-& 15 


| an He” R.2:;-ch. 2. 
the detendant, and gave colour to the plaintiff by .4, the- plan- Replication, Intend- 
tuff replies that he was ſeifed in fee, till the defendant entered mear. | 


upon him and ouſted him ; and he traveries the gift #n tail; Th fir potteſton 


CY , 1 oY POD. 
and this is well. By all the judges of England. For no pol- oh rb gion 


flefſion ſhall be intended in the defendant, but by this eitate the defenaant has 


tail, which he himſelf has pleaded. An eftate tail cannot be 222 file. & 1% 


4h x: caſe, the colour g1- 
gained by diſſeiſin. ven by the defendant 


to the plaintiff, gives 


Reef A : the plaintiff the fark 
Melror eſt conditio pofſidentts, ubi neuter jus babet. | polleſion, 
"CASE! 


being members, not 
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CASE XXXVIL 


Writ of forcible entry is brought upon this ſtatute ; that the 


3 E. 4. 24- $ ; | 
defendant entered with force, and held 77 with force, in 


8 H. 6. ch. 9. 
Brief, Forcible En- ©; 


try, Indictment. the copulative ; whereas the ſtatute is in the disjunCtive : this 


10E, 4. 11. was adjudged good, and affirmed in error. For it is a greater 

6H. 7.12. Grime in the copulative for both entering and detaining with 
P g Sg 

14 H. 6. 16, 


force, than in the disjunCtive. An indictment ought to purſue 
the words of a ſtatute ; an indictment ſhall not be taken by 
equity, as a writ may. Cro. 4 Jac. 151. 


Omne majus complefitur in ſe quod minus eft. 
Du baret in litera, beret m cortice. 


F.N.B. 248. 


And by the equity of And upon ſuch writ in the copulative found for the plaintiff, 


the ſtatute, a writ in he recovers treble damages and treble coſts, 
the copulative holds, | | | | | Bd 


_ |Kellw. 207. Is 4 | A 
* Page 119. | *CASE XXXVIIL 
4 $4 N treſpaſs, ifſue is joined ; at the Ni Prius, the defendant 


| Challeoge, Default, & makes default ; this default is recorded ; at the ſame Nj Prius 


a protection is caſt for the defendant, and recorded alſo; upon 
the return of the Poſtea, the protection was diſallowed in the 
Common Pleas ; at the trial of this iſſue afterwards, at the 
prayer of the plaintiff, the defendant ſhall loſe his challenges to 
the array and the polls; for he has made default, but his evi- 
dence has not, Ss 


By the juſtices of both Benches. 


CASE XXXIX, 


At 49. A Is outlawed in the King's Bench ; although before the exi- 
y all the judges _-7J,s , . , 4 
in the Exchequer- gent was awarded in this court, a Superſedeas to it was 
chamber, there of record, yet this outlawry cannot be reverſed without a 
= ts 3* writ of error: but the court in this caſe will grant a writ to the 
8 Co. 143,  eſcheator that he ſhall not ſeize the goods of 4. and if he has 
ſeiſed them to reſtore them to 4. upon his giving ſecurity to be 
anſwerable for them, if the outlawry ſtands. Such outlawry in 
| the Common Pleas ſhall be reverſed without a writ of error. 
After judgment ain tretpaſs for A. againit B. where the King 1s 
intitled to a fine by the judgment, and a Capras pro fine is 


_ Hob. 55. awarded for the King ; before B. is taken upon it, the King's 


attorney may grant a Szperſedeas to ſtay it, but not afterwards ; 

for upon the prayer of the plaintiff he may be in execution for 

the olaintiff, within the year or after. Garnon's caſe, 5 Co. 88. 

The form of a writ of error in the faid principal caſe is with- 

out mention of the parties, or of the cauſe in ſuit ; the erro- 

neous awarding of an Ex:gent after a Superſedeas was there of re-: 

4 Co. 53-b. 54.4. cord, 1s only mentioned. If an infant is admitted by guardian, 

a record is made of it in the Common Pleas, but not in the 

b Co. 6, by King's Bench. After a writ of enquiry of damages is awarded, 
el. 67. 2 ; » EY bP:. 

continuances are uſed in the King's Bench, but not in the Com- 

mon 


1 


| be in the original writ; otherwiſe the writ ſhall abate : and an purols. 
* outlawry upon tuch faulty writ is reverſible : and the addition 
ought to be as above, before any Alias drftus ; for the Alias diffus - 
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_——— 


mon Pleas. An ifſue joined to be tried is recited in the Yenire 


facias in the Common Pleas, but not in the King's Bench. 


The proceſs againft jurors to try an iſſue joined in the Common 
Pleas is Venire facias, Habeas corpora & dijiringas ; in the King's 
Bench, Venire facias & diſtringas without an Habeas corpora ; 
and both courſes are law ; for all the uſages of the courts: of z Co. 15 b. 


Weſtmin{.er are law. | 


Nil temere novandum ; Conſuetudo regn Ange eft lex Angliw. 


CASE: SL. 


N all ations where proceſs of outlawry lizs, the name and 4 E 4. 10. go. 
firname of the defendant, and the addition of his quality or 2490, Utiary, 


; s . Partaoment. Dilpe- 
trade, and the place of his habitation then or lately, ought to Stion, Rapobtion.de 


is only reputation, and is not the truth. | 
By the juſtices of both Benches. 


*#CASE. ALL. * Page 129. 
THE ſtatute of the 14 B. 4. ordains that every merchant 4 E. 4. 13. 
who ſhips goods to be exported over ſea, ſhall be compelled > 4-5 ep 
to find ſureties to import two marks in bullion upon his return, 28 H. 8. 
to be delivered to the mint; and he ſhall have two marks: of Pyer 47. 48. 4 Jac. 
: | . | . Sir Foulk Grevil's 
coined filver for it: afterwards by acts of parliament of 45 #&. 3. wr. 
& 10R. 2. it was ordained, that after three years no new charge 
ſhould be impoſed upon the ſubject. Theſe laſt general ſtatutes ii Co. 63. b. 
did not repeal the ſaid ſtatute of the 14 FE. 3. for it 1s a ſpecial es 5 b. 
ſtatute ; and it is not a charge to the ſubject, for he has gud pro fob. 74. 
quo ; generalia ſpecialibus non derogant. | 
An a& of parliament ordains that A. B. io 7s tenant in tail, 
ſhall only make leaſes for life; the ſtatute of 42 H. 8. which en- 
ables tenant in tail to make leafes for three lives, does not repeal 
the ſaid act, for the reaſon aforeſaid ; and alſo one ſtatute is ne- 
gative, the other afirmative. After the ſtatute 32 H. 8. a tenant 


in tail binds himſelf by obligation or recognizance, not to make 


| a leaſe for twenty-one years, or three lives; if he makes ſuch Dy. 48, 49. 


leaſe, it is good ; but the bond or recognizance is forfeited. An 2 195: 
act compels a leflee for years to afſign his term within the year, 

or his leaſe to be void ; the leſſor has in the ſaid leaſe reſtrained 

his lefſee from aliening 'on pain of forfeiture ; ſuch leſſee may 
alien without leave of his leflor, without ary danger of the for- 
feiture : ſuch was the caſe on the ſtatute 21 7. 8. made to pro- 
hibit ſpiritual perſons to take farms. A leſſee for years of B.s Co. 
binds himſelf by obligation to B. that he ſhall not alien the ſaid 
term, and the leaſe has a condition 2 7 that he ſhall not aſſign 

his leaſe to another without the leflor's licence ; the leſſor gives 

him licence by deed, and upon this the leſſee aliens : the obli- 
gation is forfeited ; for this was a private a& of the leflor, and 

the leſſee was not compellable to make the alignment ; as in the 


H h _ ſaid 


43- &. 
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Co. Lit. 77. b. 

& E. 4. 25» 

Br. Caſes 308. 

10 H.6. 15. 

3 H.7. 3» 

Pyer 101. 

4 C 0. 57. b. the Sad- 
Jezr's caſe, Petition, 
Traverſe, Mon- 
trance de droit. 

4 Co. 59. b. 


®. Page 127, 


4 E.:4. 31: 
9 Co. 26 þb. 
Stamtk. 87. 


ſaid caſe of the a& of * + pps compelling the alienation, 
otherwiſe the leaſe to be Es [ 


——  — — 


od. 
Legitime imperanti parere neceſſe eſt. 


Cuſtoms and impoſitions are to be guided according to the 
precedents of the Exchequer, and the rega/za uſed in other 


countries. By Bate's caſe, 4 Jac. in the Exchequer. Lord 
Lane 28. 


CASE ALI 


HE King is entitled to land by double matter of record, 

as by attainder and office ; the King grants this land to 
A. At Common Law, he who had right to this land has no 
remedy but by petition to the King : to which petition, 1t 1s re- 
quiſite in this caſe, that an office be found for the party, and 
that there be a Scire facias to the patentee, and an interpleader 
with him ; by theſe means to avoid a double matter of record by 
a double matter of record. At this day by the ſtatute of 2 EF. 6. 
ch. 8. a Monſlrance de droit, or a Traverſe, with a Scire facias 
againſt the patentee will ſerve, as the caſe requires. 

By all the zuages in the Exchequer-chamber. 
Nibil tam naturale quam quidlibet diſſokui eo modo quo ligatur. 


*CASE KXLIIL 


N act of parliament of the 1 B.'4; cah, 2. ordained, That all 
indictments taken before the ſheriff in his tourn, ſhould 


be certified to the juſtices of the peace at their next ſeſſions, and 


that they ſhould make proceſs upon them, and not the ſheriff 
or his miniſters; A. is indicted in the ſheriff's tourn upon. the 
ſtatute of Liveries and this indictment is certified to the next 
ſeſſions betore the juſtices of the peace of the county; the juſtices 


| of peace hall not proceed upon this indi&tment, for it is void; 


Mo. 345, 340. 

1 Co. 94.b. 

Co. Lit 218.2. 214. 
$ Co. 74:9. 

Plo. 331. b. 133. 2, 


for, the tourn or lect have not power to inquire of any offence 
created by a ſtatute, unleſs ſuch ſtatute gives them power to 
;nquire of it ; but this offence of g:v7ng liveries is only an offence 
created by a ſtatute, which ſtatute does not give the tourn or 
leet a power to inquire of it, Sh 
| By oll the judges of England. 
| Id fofſumus guod jure poſſumus. 


This word indittment is to be underſtood of lawful indi&- 
ments. | = | | 
A leaſe for life upon condition, requires the circamſtance of 
entry to avoid it ; although the condition be broken, upon the 
breach of which the leaſe is to be void : fo in a leaſe for years 
rendring rent, and upon default of payment to be void ; tius 
leaſe is not void upon default of payment oy, without a demand 


_ of the rent; and this leaſe for years upon demand of the rent 1s 


yoid without entry. 
Verba acciptenda ſunt cum effetu. 


CASE 


$a WS 3 -.--. ITY 
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CASE XIV. 


" HE King's grant of an office which requires ſkill, as in the ©, Lic. 4. b. 
Common Pleas or King's Bench, to an unſkilful man, 1s o__ 148. 
void ; even though it be made to him and his affigns. A grant j," + Mich. Rot, 
of an office of {kill to an infant, 7o he exerciſtd in prefent?, is void; Br, Office, 48. 
but if 7» future, and that he be of full age and expert, when the 9 <0: 97 b. 
_ . . . . ver LG 
office is to be exerciſed, the grant is good. The biſhop of Rc- 11. po ah 
cheſter. granted the office of regiſter there to A for life, and after «1 Co. 29. the Eat 
the death of A. to B. an infant ; at the time of the death of 4. oe 3708 5 Caſe. 
| A | . nce, Grants, Nen- 
B. was become of full age, and being expert was capable of the ably. 


office ; this grant is good, The biſhop of Rochefter's caſe. 5 Fac. 1. 1 or. 279. 556. 


CA; 5 5-ALY; 


Writ of deceit «ill lie, where a ſheriff falſely returns a ſum- 3'Cr. 397. 


| 5 : | | 5 LL. 4.93. by all 
mons. Heſs. 2. cop. 39. gives the averment, not ſummoned }.. jodges of Rig: 


_ according to the law of the land ; Articul: ſuper chartas, cop. 15. land. 


gives the averment in an afliſe, not attached by fifteen days ; +4 e. na, br. 50. 
amf. $;. | 
and the ſtatute of the 14 E. 3. cap. 18. (where the tenant vou- prerogaize, Deceit, 
ches, and the ſheriff returns the vouchee ſummoned, where 272 Judgment, Avermen: 
truth he 1s dead, and there is no ſuch perſon) gives an averment Grand Cape. This 
againſt ſuch return. The judgment in this caſe was by the judicial writ. See 
word conceſſun, and that the plaintiff ſhall be reſtored to his for averment againft 
land ; but not to the iſſues taken in the mean time ; (for the King > 
had thoſe upon the Grand Cape) and that the ſheriff and the te-. EY 
nant caprantur. * Where land is loſt by a Scrre facias without ® Page 122. 

warning zhe tenant, he ſhall be reſtored to the land and the mean 

profits. At this day by the ſtatute of 431 &/. cap. 3. no Grand 2 Cr. 397. 

Cape ſhall iſſue without a ſummons and proclamation made as 5%: 153. 

the ſtatute, requires : and at this day no ſeiſure 15 made for the 

King upon the Grand Cape ; but here 7s a general allegation of 

it in the ſheriff's return. | 
The word in a judgment ought to be confederatum f/f, and not , ©, 16, 


 Conceſſum eſt; otherwiſe it is e:ror. So judged upon a writ of Foe +42, 
$ | | | I 17 Car; 2,08. 


error. 
Solemmitates legis ſunt obſervande. 


C:A'S.E XEVI. 
A Recovers againſt B. in a Pracipe quod reddat, by default ; ; 8. 4. gz. 


* the writ of deceit in this caſe is judicial, and iffues out of S wt. 85. 
the Common Pleas, and the proceſs is attachment and diitreſs in- F #08 86+ 00s 
finite, and is mentioned in the writ; and in this caſe 4. and the 
ſheriff, and the ſummoners and veiors are made parties by this 
writ; that is, he who was ſherift and made the return of the 
ſummons which by the writ of deceit is alledged to be falſe. 


Tf the preſent ſheriff did this deceit, the writ of deceit aforeſaid 


thall be dire&ted to the coroners. The ſheriff in this caſe for 
lummoners return C. & D. de Dale, yeomen, Summonitores ; the 
tenant ſhall have an averment againſt this return, that there are 
in Dale, yeomen, two C.'s and D.'s; C. and D. named in oe 

| therft's 


writ of Geceit is a _ 
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4 bird Century. 


| 


— cc 


ſheriff” s return to "i the ſummoners, are the elder ; and other 
| C. and D. the younger, by which the ſheriff has returned the 
g Co. 37.2. ſaid falſe ſummons to be made : this iſſue, which of them was 
returned by the ſheriff, and whether they be the ſummoners re- 
turned by the ſheriff or not, ſhall not be tried by the country, but 
by the examination of the judges; as infancy upon a writ of 
error to reverſe a fine levied by him during his- nonage ; tnis 
nonage ſhall be tried by inſpection, and the examination of the 
Judges, and not otherwiſe, 


CASE XLVIL. 


- 


IR. 4. 15.  FPON a ſummons or attachment againſt the defendant in 
" "If it debt or treſpaſs; if the ſheriff returns 1:1 habet, nec eff 


14 El. Dyer, Appeal, 77Ventus ; the defendant cannot appear ; for he is at no loſs ; he 
{ate Viicount, may appear upon a return where iflues are to be loſt, or w hers 

he is to be impriſoned, or his land to be loſt, or his life con- 
cerned. In a Pracipe guod reddat the ſheriff returns the tenant 
dead ; the demandant by the equity of the ſtatute of 14 E. 3. 
cap. 8. may aver his life :: ſo of the life of a vouchee, by the 
ſaid ſtatute. Upon an indictment of death, upon proceſs upon 


this inditment directed to the ſheriff, the ſheriF returns the 


party outlawed ; the priſoner ſhall have an averment that he ren-. 


dered himſelf at the fifth comty-court. In an appeal of death, the 
ſheriff returns zarde, yet the defendant may appear. 1 E. 3, 
5 El, Dyer 223. 18 Bl. Howells cale, Dyer 1n appeal. 


* Page 12%. — _*CASE XLVIIL 


55.4 5- Capais is directed to the ſheriff to take . the ſheriff returns 
| that he commanded the bailift of the franchiſe, who has 


raade a return to him that he has taken 4. and that he will m— | 


A.'s body mm court at the day of return; and he does not | 
form this: 4 D:iſiringas rfſues upon this to th2 ſheriff to dif ain 
the bailif of the franchiſe, ad babendum corpus ae A. the ſhe- 
riff upon this DiRringas returns that the bailiff, nib! bhabet ; upon 
this a Capras was aw arded againit the bailiff; and Ne may Ye out- 
lawed upon It, 


By all the judges in the Exchequer. chamber. 


38.5. 3: In a Ryod permittat, at the diſtreſs the ſheriff returns No» 


mnventus br nitil habet; a Capras ſhall be awarded. Lex di ficrre 


non debet 1n jufttia extibenda, Regularly at Common Law a Capias 
a4 es only upon treſpais vs & arms, or tor the King's fine or upon 
; EB. 3. an indictment vz; & arm:s : but the Capras and proceſs of outlawry 
upon it are given by acts of parliament 1n debt, detinue, account, 
annuity, and treſpaſs upon the caſe. A proceſs of outlawry does 
not he upon an indictment for foreſtalling, for this is not v © 


armis, but contra pacem only. Lex non deficit in juſtitia exbibenaa: 
See my Repertory, title Procels. 


CASE 


{[hird Century. 


CA SE: XLE. 


\ Writ of Admittas in afſociation is direfted to the juſtices of 3,5 4; - 
"_ R , ; IIS | Fitz. Aſſiſe, 459. 
afſiſe ; A. thews this writ of Admztas in affociation to them, jugzes, Afociation. 
but does not thew the patent by which he is made juſtice: in this 
caſe, both ought to be ſhewn to the juſtices of afliſe. 
By all the judges in the Excheguer-chamber. 


The judges of the King's Bench and Common Pleas and the 
barons of the Exchequer are made by patent, in which the word 
conflituimus is uſed. The chiet juſtice of the King's Bench is 
conſtituted only by writ. 


£250.25: BR: 4; 


A Makes a feoffment to the King of certain land, wwirch 7558. 4. 5. 

* not recorded ; the King takes nothing by this deed. An 7 E- + 16. 
eſcheator finds an office of this feoffment made wut ſupra, and not py ron. 
recorded, and returns it fo into Chancery : if the land be in the caſe. 
King's hands the chancellor upon motion will by a Superſedeas **: 39. 
reſtore A. to the land; if the King has granted it to another, a ” Wa 2. 
Scire facias ſhall be awarded againit the patentee, and the Chan- ' Co. 58. Shelley's 
cellor ſhall reſtore A. for it appears in the Chancery, that the ſaid _. 
othce, patent, and dced are all void. | 
| #* A deed to the King of certain land, acknowledged before Yel. 30. 
2 judge, or maſter in Chancery, and delivered into court, and not * Page 124. 
recorded by the neglect of the King's officer, is good to the King. 
A deed made to the King by the words Carolo reg:, or regs An- 
$17, pales the inheritance to the crown without the word /uc- 
cefſors. 4. deviſes land to B. and his heirs, B. dies, afterwards, , 

. ; OE. .:340.. b. 

A. dies; the heir of B. ſhall take nothing ; for the word hers in. 
this caſe is a word of limitition, Where livery is made within Co. Lit. 266. b. 
the view ; the entry ought to be in the life of the feoftor and 59: b. 
teoffee. In an exchange, if neither enters in their life-time, the 
exciange 1s void : if one enters, and the other not, and zhzs /aft 1 Co. g8. b. 
one dies, the heir of him who did not enter, may enter and avoid ©%: Lit. 50. b. 
the exchange ; but he who had entered before cannot avoid the wang', caſe, ; EL. 
exchange before the entry of the ſaid heir; but after it, he may Brett ard Rigge's 
enter into his own land which was given in exchange. Upon a Binge Wy. 
render by fine to 4. and his heirs, or a covenant to raiſe uſes change. 
upon a grant and agreement performed, or to be pertormed ; and 
the conuſee or covenantee dies before entry or ſuch performance, 
the heir of the conuſee and the heir of covenantee may enter 


after ſuch performance ; for the land is bound with the fine and 
covenant, 
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| CASE©LL 


R* indictment at a great court held with a leet at a certain " b, 4+ 15. 
I place, day and year, it was found that 4. had committed ſuch 177 95 
a felony; this preſentment is void; for it does not appear whether : 
the faid preſentment was at the leet or at the Court-baron ; if 
I 1 at 


. N _ 


. ——— 
II — 
— —_ tt. —— a 
th , i 


tit. th. 


Third Century. 


Fitz. Retorn de a- 
vers, 33. 

Weſt. 2. cap. 1. 
Hob, 163. | 
22 H. 6. 45. 

2 HH: 5..9- 

16 Jac. 1. 

' Cro. 519.Replevin. 
3 Cr. 392. 

Carth. 244. 


4 C0.-27. Þ. 


$33.6; 
Fitz, Treſpaſs, 19. 


Yel.-1206. 
2 Cr.'207; 


n 
6 


8 Co. 57.2. 
5 Co. 121. a. 


* Page 125. 


r0.K.-4; 145 
Stamiord 45. | 
Fſcheat, Forfeiture, 
Felony, 


10 E. 4. 15. 
Dyer 212, 241. 
Yel:-:01,-.52: 
Reſcous, Return le 
Viſcount. 


—_— 


at the Court-baron, it is void. So ſuch preſentment at the 
County-court with the ſheriff's turn ; is alſo void for the ſame 
reaſon. 


By the judges in the Exchequer-chamber. 


An indi&ment is the King's count, and ought to be certain 
for the year, day, place, county and fact. Opartet quod res certa 
deducatur in judicium. In perſonal ations, the day, year, and 
place ought to be expreſſed in the count, but not in real actions. 
In waite ; when the defendant makes default at the grand diſtrels, 
or in a Quare impedit, or in an avowry, in ſuch caſes the plain- 
tiff ought to count; but he has no occaſion to count of a year 
and day ; for the defendant in one caſe, and the plaintiff in the 
other, where ſuch defavlt is, has no day in court to make a de- 
fence ; but in both cafes a good title ought to be ſhewn. In 
avowry ; where the writ of replevin abates, the avowant fhal! 
have a return, for it appears that the plaintiff has the cattle. 
In a Quare impedit; where the writ abates, the defendant {ſhall 
not have a return ; for perhaps his: clerk is in; if not he may 
recover by a Ruare impeait as plaintiff; and there can be no 
judgment where there is no writ : where the writ abates, there 
1s no Writ. Ee, 

In treſpaſs, the plaintiff counts that the treſpaſs was committed 
ſuch a day, &c. diver/is diebus & wicibus; without ſhewing the 
days of the continuance of it ; yet this count is good : the con- 
tinuance of the treſpals is to be proved in evidence for the increate 
of damages. 

The law requires four things in declarations and pleadings. 
1. Truth. 2. Certainty. 3. Order. 4. Congruity. 

*CASE-LIE 
ORD and tenant, the tenant is attainted of petty treaſon, 
or felony; the eſcheat of the tenant's land, with the char- 
ters of the land, belong to the lord : his goods, Ileates for years, 
or life, and things in action belong to the King ; and /o does the 
year, day and waſte, It is felony to ſteal young pigeons out 
of their neſts, or hawks out of their neſts; the like law of re- 
claimed deer. = 


By all the judges of England. 
CASE Ln. | 
F- PON a Capros directed to the ſheriff againſt 4. the ſhe- 


; riff returns a refous by F. S. of Dale yeoman, and men- 
tions the year and day, but not the place where the reſcous was 


committed ; this return 1s void : for it cannot be traverſed for 


want of a place out of which the jury ſhall come : but upon this 
return the reſcuer, upon his appearance, ſhall be committed ; 
and aiterwards received to his traverſe, or exception to the in-_ 
d1tment: for a reſcous is a great and heinous offence in vio- 
2 | | lation 


Xt \ Ty 


it relates to 7he 71me of the fact: homicide and felony are great Co. Lit. 399. b. 


B. appears, and pleads the faid outlawry againſt 4. and it is 


 peacha judgment, if an outlawry upon that judgment be pleaded; 


Third Century. 


lation and contempt of juſtice ; and this want of a legal form 
ſhall not excuſe him from impriſonment 2 terrorem & exemplum, 


n OY , 9 


i. 


—_—— —_ es. Mt ” —— 
. 


By the gudges of both Benches. 


CASE Lv: 


TN. attain | n omnibus que * F-4 5: 
T N an attaint, an aſſignment of the falſe oath 77 ommbus qu Ca is ES oY 


| dixerunt is a good aſſignment; for it refers to the ifſue, latioa, Judgmens. 
which is fingle : erratum eft in omnibus, 18 not good ; for the 
record contains divers matters, and the judges are not 70 be pur 
to ſeek the error, the judgment is preſumed to be legal. The | 
jurors WEre convicted in an attaint, the lands which they had at 
the time of the judgment pronounced, were leited into the King's 
hands for it, N | 
| By all the juages cf England. 


In error and attaint, if judgment be given for the plaintifts, 
they ſhall be reſtored to all that they loſt : it ſhall be as it ought 
to have been originally. At Common Law the judgment in at- 
taint does not relate to tbe 77me of the falſe oath, as for felony, 
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crimes. The land is not forfeited in an attaint : the judgment 

at Common Law in an attaint is, that they ſhall be diſabled 

from being jurors or witnefles, or waging their law, their goods 

and chattels to be forfeited, their lands to be ſeized into the 

King's hands, their wives and children to be turned out of 
doors, they ſhall be fined and impriſoned, and their * houſes * Page 126. 
to be pulled down, and land plowed vp. If an attaint be brought 

upon the ſtatute of 23 H. 8. ch. 3. the puniſhment is not ſo 

grievous. | | 
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Qui parcit nocontibus, tnnocentes puntt. 
Non eſt arfius vinculum inter bomines quam jugyuranauim, 
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::C-AS B: LV; 
Is condemned in treſpaſs at the ſuit of B. and is outlawed 6%, + 9. 20 
Ts . . . | . . ror , . 
upon the judgment, and is in execution upon the Capzas jy, fa nr 
utlagatum ; B. releaſes to A. all executions; A. upon this releaſe Appearance ou Viſ- 
brings an Audita quereia, and upon this a Venire facias againſt B, ©0ent fait val Re- 
B. cannot appear, for he is not to loſe his liberty, or iſſues, or * 


freehold ; an Atlas Venire facias iſſues, and is ſerved and returned; 


a7; 


p «oo "— - 
. SY, ” 
bio, rg og ot er 


a good plea : for the Audita guerela is only to defeat the execu- 
tion, and not to-reverſe the judgment; as error would do ex 
direflo, and an attaint ex conſequenti : in error or attaint to 1m- 


it 1s no plea : but it is a good plea, it it be in any other action 
than that for which the error or attzint is brought. 


By the ju/lices of both Benches. 
Exceptio vana «/t verſus aftionem que exceptionem perimit, = 
CASE 
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Third ER 


CASE LVI. 


6 E. 4. W O patents are granted of the ſame thing ; the firſt pa- 

Parents, Scire facie _ tentee ſhall have a Sczre facras againſt the ſecond patentee, 
to repeal the ſecond patent. If the firſt patentee be ouited, he 
has his election to bring an affiſe, or Sc:re factas ; 3 it the patents 
be for lands, or for an office for life. 


By the juſtices of both Benches. 


Dyer 133, 198. 


We Regularly the law 1s as aforeſaid ; but the younger patentee 
16 ®, 4-4; 


may have it againſt the elder. 


CASE LVIt. 
- B. 4. 10. N debt, treſpaſs, or any ation in which proceſs of outlawry 


Addition, lies; ſervant is not a good addition upon the ſtatute of 1 H. 5. 
for every man is a ſervant to the law, and to the King. 


By all the judges in the Exchequer-chamber. 
Omnes ſubditi ſunt regu Jer? 


® Page 127. * CASE LVII. 


Hd pam 4 ENUREE in burgage of the King, and that the heir of 
Gardſhip, is.  _ the tenant 1s within age, is found by an office i "ripen 
Ant. 123, into the Chancery; the King grants this land to A. in fee : 


Scire facias ſhall be awarded againſt A. to reſtore the land to the 
heir: but if it be not granted, and only ſeifed into the King's 
hands, a Swperſedeas thall be awarded to remove the King's 
hands. For tenure in burgage 1s common ſocage ; it 1s a tenure 
as of a city, town or borough ; the King Sk nothing to do 
with the heir whether he be under fourtcen years af” age, Or 
above fourteen, and under twenty - ONE. 


By all the judges of England. 
| Rex quod eft i: njuflum facere non poteſt. 


F N.B. 256. In ſocage #n capite, of the perſon of the King, if the tenant 
+ fg dies, his heir within fourteen years of age ; if this land be ſeit 
5 


This tencre abo- I1Nto the King's hands ;. the next friend of 7he berr ſhall have 
liſhed by 12 Car. Jivery of it with the = "00 If ſuch tenant dies, his heir of the 
es T4 age of fourteen or more; the livery ſhall be ſued without the 
iſſues, and the King ſhall have Primier ſerſin there, Although 
the heir be, at the death of his father, above fourteen, and under 
twenty-one ; he ſhall have livery, the King being fatisfied for 


the Primier \ſeif in: for as to this tenure, the heir of fourteen 
years of age 1s of full age, 


_— 8 Pb. We i) eo 


1 May, 2C. 1. A. is arraigned upon it, znd confeſles the indict- DAE 


a. 


i 


Third Centur " ; 
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CASE LIX. 


A Is plaintiff in replevin againſt B. they are at iſſue upon the Dally ;5. pl. 29. 

* ſeifin of the rent; upon the return of the Yenire facias, B. Som $+ 1 Hp; 
6 eturn de avers ; 

pleads, that after the laſt continuance, A. was outlawed at the agiion. 

ſuit of B. by the name of 4. of Dale huſbandman ; 4. replies 

that he is, at the time of this ſuit, and always was a yeoman, 

and not an huſbandman ; pending this iflue, 4. was outlawed 


at the ſuit of C. by the name of huſbandman, and taken upon it 


by a Capras utlagatum ; and he pleads as above; and a Scire fa- 


_ cias is awarded againit C. and ifſue is joined between them ; and 


it is found that A.4s an huſbandman, and not a yeoman : yet the 
{aid ifſue ſhall be tried again between 2. and B. and if it be found 
againſt the plaintiff, the defendant ſhall have a return upon the 
avowry which be has made. | 
EE. By all the judges of England. 
Res inter alios afta nemini debet nocere. 


| Where the plaintiff in replevin 1s nonſuit ; the defendant ſhall ,, x. * 


| have a return without making an avowry. If the defendant Fitz. Ekoppel, re, 


pleads in abatement of the writ, and the writ abates ; it is ſaid ty 4 65 


that he ought to make an avowry to have a return. If the Cart. 244. 
avowry be for damage feafant, and the return is had, and the 37 *# © 52- 
plaintiff tenders ſufficient amends, and the defendant refuſes it ; = Tide, 6: 


a writ ſhall 1fiue to the ſheriff, and upon payment of the dama- 9 H 6. 4. 


ges certified, the plaintiff ſhall have his cattle, 16 Jac. Cro. Bagg IR "NE 
519. where the writ abates, the defendant ſhall have a return aver, 2. 


without an avowry as upon a nonfuit. oy Slopes ch. 5. 
_ AS E "i 3 Anne, Ch. 17. COn- 
 Huſbandman and yeoman are different additions. -"- eeraing dilretics for 

rent. 


* Where the defendant is taken by Capras utlagatum, and has 21 H. 5. 15. 
not his true addition, and this is pleaded ; a Scire facias ſhall 99-19% 
be awarded againſt the pijaintiff to maintain the addition in the * Pa Keane 
writ : if it be found with the defendant, he ſhall be diſcharged ; S s 


_ for the outlawry remains 72 force againſt him who is ſo named 


in the original. 

In the principal caſe, if the laſt iſſue be found with the plain- Hob. 8:. 
tift or defendant, the firſt ifſue ſhall not be inquired of ; for it 3 Co. 52. b, 
is waived: it is otherwiſe upon demurrer joined ; if at another 7 8 wo. 
day after continuance, a plea is pleaded. and iſſue joined upon 
it, and it 1s found with the plaintiff or defendant, the demurrer 
1S not waived ; for in this caſe it cannot be waived without the 2 Cr. 195. 
afſent of the court; and the matter of fa&t is confeſſed by the 
demurrer, and the court, notwithſtanding this iſſue found for 
the plaintiff or defendant, will give judgment upon the de- Hob. 56. 


_ Murrer, 


A plea may be waived, but not a conſefſion. Rag Paonret 
4. the firſt of May, the 2 of Charles 1. makes a feoffment of -H 6. "Fees Of - 
his land to B. and committed felony on the third of May, 2 C. 1, Fitz. Averment, 46. 


and the indiftment of this felony committed by him, is the * Fm 4 GC. 459e 


K k ment, 


- mana QI ems —op ets 
ad MA, 
a - IE 


bw ev - , % 
py <7 - 
*%, » " 
2<2e. av | 


w - 


* A k . * < 9 * 4 —_ _ 
* —— ++ os rn ot rn, IS >> h 
roo CER IN OE aan 


—_—_ 
— " _ — — — —_— — MY 
—. 

—_— —_ _—Y 


at M.—-. 


Third Century. 


po _ _ " Mi. 


| 


= E.4-.14: 

5 Co. 23. 

Lamb's caſe. 
Condition, Entend- 
ment. 


Pally 83. pl. 32. 


————— 


ment, and is hanged; this does not deſtroy the eſtate of B. It 


\ would be otherwiſe if he were convi&ed by verdict; becauſe of the 


negligence of B. that he did not inform the judges and the jury 
of the truth of the matter. 


Fara vigilantibus ſubveniunt, & non dormientibus, 


CASE-LX. 


ſ Is bound to B. to make him a ſure and ſufficient eſtate of 
* the manor of Dale, by the advice of 7. S. if F. S. adviſes 
the eſtate, and it is not ſufficient ; yet the obligation 1s ſaved, 
By the juſtices of both Benches. 
Dur amat periculum, in periculo peribit. 


If the condition of the obligation had been to make him a ſure 
eſtate; the obligor is to do it at his peril : if it be to make a ſure 


eſtate, as the obligee, or his counſel ſhall adviſe, the obligee 


SE 4 By all the 
judges, Arbitrement. 


_* Page 129. 


ought to certify what eſtate he will have ; and if it be not ſure, 
yet the obligation is not forfeited ; for it is left to the judgment 
of the obligee and his counſel, to deviſe a ſure eſtate, 


CASE LXI. 


A N arbitrement that one ſhall releaſe to another by the advice 
L A of 7. S. the arbitrement 1s good as to this point : for this 
reference 1s only for the execution of the arbitrement. | 

| Arbitrators are judges. 


Arbitrators cannot refer their arbitrements to others, * nor to 
an umpire ; if the ſubmiſſion be not ſo: neither can they make 


' their arbitrement in the names of themſelves, and of a third 


$ E. 4. 7- 

' Pardon, Averment, 
Office de court. 
Carth, 132, 

Plo. 184. 

26 Af. pl. 26. 

19 H. 8. 

Br. Caſes 6. 

11 H. 4.41. 


Yel. 30. 

8 E.:4- $. 

21 H. 7.20, 
Staink. Go, 77. 


T0}: GzenY, 


perſon to whom no ſubmiffion was made ; nor alter it after it 1s 
once made, RS 


CASE LXIL 


H E King grants a pardon, with ſeveral exceptions of cer- 
tain perſons and offences ; he that will have the benefit of 
it, ought to plead that he is not one of the perſons excepted. 
It the King pardons a felon, and it is ſhewn to the court; 
and yet zhe felon pleads Not guilty, and waives the pardon, he 
{hall not be hanged ; for it is the King's will that he ſhall not; 
and the King has an intereſt in the life of his ſubje&, '1 2 
books to the contrary are to be underſtood, where the charter 
of pardon is not ſhewn 7o the court. 


By all the judges. 
CASE LXIIL 
AT of mainpriſe acknowledged, and put into court, aliho 
it be not inrolled, is good ; and may be inrolled in anv- 
ther term. On a Capias or exigent againſt the defendant, '* 
1I nd mainprize upon his appearance : if the defendant rakes 


delauii, theſe manucaptors ſhall be amerced. This amcrc- 
: 2 ment 
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Third Century. 
' ment is ſometimes called a fine. Mainprize regularly is 
not in a cereain ſum. In caſe of felony, by the antient law, 
the bail might keep the felon in priſon until the day of his ap- 
pearance : at this day the bail is bound, in caſe of felony, to the 
King in a certain ſum of money, and the principal in another 


ſum /ifere ſe judioio. | 


- , 
[» 


4 


By the juſtices of both Benches. 


The bail upon a writ of attaint is, to proſecute with effe&, yer ;64. 
and to pay the condemnation, and to deliver up the plaintiff's 
body, if it be found againſt him. In cafe of error, it is, that 
the plaintiff ſhall ſue cum efefu, and pay the condemnation, or 
render his body to priſon. In an Audita querela, by the ſtatute 


of the 11 H. 6. ch. 10. a recognizance muſt be acknowledged Yel. 59, 69. 


to the King, in a certain ſum cf money, to ſue with effeEt, and * Cr. 67, 68. 
to the party, to pay the condemnation if it be found againit the 
plaintiff, or to deliver up his body, Where there is an attaint | 

upon' an information for the King and the party, the recogni- 


zance 1n this caſe of attaint, ſhall be zx tbe copulative; to. the F. N. B. 105. 


King pro ſuo znteref/e, and to the party pro ſuo intereſſe. 
Tuſlztia non differenda. 


CASE. LAY. * Page 130. 


THERE are two plaintiffs in an afliſe, one of them dies, the 4 E. 4. 9. 


+ writ ſhall abate. In this caſe an atffiſe lies for the ſurvivor == DO—_— 


by journeys accounts. 'Fhe office of the clerk of the crown in 6 Co. 10. a. 
Chancery 1s granted to two, it is good; and an athie of this"! H 4- 26. 


";, Pho  - . ”_ | . Patents, Joinder in 
office lies there. An alien is not cavable of an office. An alien Aion, Jograeys Ac. 


and . join in an afliſe of an othce ; the writ ſhall abate. Deni- compt, Denizen and 


zations granted by a King who is an ufurper, or pardons for of- *2- 
fences againſt him are good : ſo of judicial acts. , Underſtand 

this of uſurpers confirmed by parliament. King ZE. 4. would 

not have his title confirmed by any act; for the laws of God, of _ 
nature, and of the land made his title. That the demandant 1s an 
alien, may be pleaded in bar after imparlance, as well as to the 
writ before imparlance. A patent of denization recites that the 
patentee was born in Nermandy, whereas he was born in Aquir- 
Zain; this miſrecital does not avoid the patent : for, both places 

arc out of the King's ligeance. _ 
| By the judges of both Benches. 
Salas pepuli ſuprema lex eft. 


By the Common Law, an alien was capable of a benefice in 
England ; for the church is one throughout the whole world : 
but at this day, that cannot be without the King's licence. By 
the ſtatutes made 25 E. 3. and 10 KR. 2. 

In the principal caſe of an afſiſe of an office, the plaintiff does 
not count, that the office is antient, nor what things the officer 
ought to do ; yet it 7s good ; for, they are both of record in 
Chancery, For the office of parker or itzward there is no occa- 
10n for any title ; for they are ofiices of common right : it 1s 

| otherwiſe, 
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otherwiſe of a rent-charge, or rent-ſeck, which are againſt 


| 1 Vent. 275. common right; in an afliſe of theſe, a title ought to be 
hemy bs made. Outlawry, excommunication, jointenancy, miſnoſmer, 
g9E. 4.35 or non-tenure cannot be pleaded after imparlance, to the perſon 
Fg ie or the writ : a view may be had after imparlance. If outlawry 


be pleaded in bar, as in caſe of debt, or goods carried away, 

| this may well be after imparlance ; for the debt and goods be- 
long to the King, and not to the plaintiff who ſues : it is other- 
wiſe in treſpaſs of battery and c/auſo frafo; for uncertain da- 
mages only are to be recovered, and _ they will not bc 
recovered. 


CAS E LXV. 
9E. 4. 3. | Appoa, A Being indicted of felony i in the King's Bench is let go by 


OY TY mainprize ; an appeal does not lie againſt him, for he is not 
in the cuſtody of the marſhal : and if he does not appear, thc 
marſhal ſhall not anſwer for him. 


_ By the judges of both Benches. 


* Page 131. * CASE LXVI. 
9E. 65 Aking who 7s an uſurper_ grants wardſhips, licences of alicna- 
16. 4 cap. 1. tion, eſcheats ; thele grants are good, and ſhall be in force 


Roy, Patents, Uſur- againſt the rightful King : {o of pardons, and other grants which 

per.. do not concern the anticnt patrimony of the rightful King ; nor 
the leagues between him and foreign princes ; nor the govern- 
ment of the people. Judicial acts done in the time of the uſur- 
_ per, bind the right King, and all who tfubmitted to this judica- 
ture. The crown was tofſed between the two families of York 
and Lancaſter ior many years ; and yet the ads of royalty and g6- 
vernment done in the reign of the ſeveral competitors were confirmed 
by the reſpective parliaments. Theſe reſolutions were made be- 
cauſe the common people cannot judge of the title to the crown, 
and allo to avoid anarchy and contution. 


: By all the judges of England. 
Salus popult ſuprema lex «jt, 


CASE LXVII 


9E. 4.53. A Clerk of the hamper, who is making his account in the Ex- 
29 FI. 8. 27s. « | - . EY 

EC 26. chequer, 1s ſued there by 4. a judge; the defendant un- 
1E.4.4  parles; this imparlance ſhall deprive in this ſuit the clerk of the 


Privilege, Superſe- 
Pinky 5D= a3 hamper of his privilege as an officer in the court of Chancery. 


Sublata wenrrations But if he had not imparled, he thould have had his privilege, 
reſpublica ruit. becauſe he was attending his account; for he ought to perfect 
his account. If an accountant in the Exchequer be ſued in the 
Common Pleas, a Superſedeas ſhall ifſue out of the Exchequer to 
Dally 16. pl.g. command them to ſurceaſe. But if ſuch accountant in the Ex- 
 _ chequer be ſued in the King's Bench, no Superſegeas ſhall iſſue 
thither ; for the ſuit there is coram rege, and no body can com- 
mand the King ; but the roll of the account ſhall be carried m | 

the 


— — _ _ 
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Third 
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"_ 


the King's Bench, and upon this the court of King's Bench ſhall 
' ſtay the ſuit there. An accountant in the Exchequer may be 
ſued by bill there. ST 


By all the judges in the Fxchequer-chamber, 


The four courts of Weſtminſter are equally antient, and there- 

fore if any perſon privileged in any of theſe courts, ſues a per- 

| ſon privileged in another of theſe courts, (melior oft conditio poſ- 

 figentts) ſuch defendant ſhall not have privilege againſt ſuch 
plaintiff. | | 


CASE LXVIL. 


£ PON an account which concerns the mayor and com- TE OT 
monalty, an aflignment of anditors by the mayor alone is By the judges of 
good ; and this without a deed : and ſo 7 by the mayor and bh Benches. 


commonalty. Cons 
Where a mayor and commonalty are difſeiſed, the entry to re- pt. q1. b._ 


veſt this eſtate ought to be made by one authorized by a deed 
under their common ſeal. Fn 


*CASE LXIX. 5 Pago-r96 


A Merchant alien, who has the King's Securum & ſalvum con- 1, B. 4. g 
duffum tam in corpore quam in bonis, bails goods to A. to be Kely. 8r. 


chants, ſafe Conduct, 


up ; A. carries theſe goods to another place, breaks the boxes, Felony, Leagues. 


takes out the goods, and flies with them, and waives them in his 
flight, theſe goods, in this caſe are not forfeited, as waived ; 
| becauſe of the ſaid ſafe conduct. This 1s felony, becauſe of the Kely. 82, &c; 
breaking of the boxes, and carrying them to another place : it 

had not been felony if he had not broken the boxes, although he 

had carried them to another place, and fled with them ; and 7his 

becauſe of the bailment : but the breaking of the boxes has de- 

termined the truſt of the bailment. 


By the gudges in the Star-chamber and the counſel. 


A merchant alien has a controverſy with an Eng/i/hman, or 
with another merchant alien ; theſe controverfies ſhould be de- 


| cided in the Chancery or Star-chamber, or before the King's 
:  counſe], or at Common Law according to the law of nature and 
. IF Pations: but at this day, in the treaties which Princes enter into, 


they provide, that differences between their ſubjects reciprocally, 
thall be adjudged according to the laws in force where the dif- 
ferences happen. If an army of aliens invades this country, and Hob. 79. 
are conquered, they ſhall be ranſomed, and not put to death : Py 145: 


It is otherwiſe of rebel ſubjects ; they ſhall be condemned to 
death, for they are traitors. | 


Contreftatio rei alien@ animo furandi eſt furtum. 


L 1 | If 
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carried to Exeter, and theſe goods were put into boxes ſealed Tajelti, Welle Mer 
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21 H.8.cap.7. Tf a maſter delivers to a ſervant any goods to carry to a cer- 
\Dyer5- tain place, and the ſervant flies with them ; (if they be worth 


* Page 133- 7; * CASE LXXI. 
dÞr hag PON- a wraverſs of an office in Chancery, and an iſſue 
- Hlade's wake joined there; to try this iſſue, a Venire facias ſhall be 


| Co. Lit, 332.b. the caſe of the King it does not make a diſcontinuance ; ; fora 


Third Century. 
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40 5. or more) it is felony. 


CAS E- LAX. 


138. 4.8, HERE may be a court of piepowders by cuſtom where 
-_g ot 3  L©L there is neither fair nor market : and this court is a court 
; of record, if it may hold plea of a ſum above 40 5. 59. ad- 
judged and afhirmed in error. 
Tn verbis Res & ratio quarenda eff. 
+4. e. By cuſtom. This court of piepowders is only nominally - ſuch a court ; 


—__—_ Cuſtom, Er- £* the ſtatutes of 17 E. 4. cap. 2. and 1 RK. 3. cop. 17. require 


that fairs and markets ſhall haye ſuch a court without a preſcrip- 
tion. This court is called Curia pedrs pulveriſatr, becauſe of the 
confluence of people there, who by their motion raiſe Putverem 
wel lutum.. They proceed de hora in boram. 


erg ne) Bank le awarded, returnable in the King's Bench ; and the tranſcript 

a: rial, Chan- (111 be ſent there; and if, after this writ is ifſued returnable 17 
the King's Bench, it be not returned there, an Alas Venire fa- 
ctas ſhall iflue out of the King's Bench, and not out of the Chan- 
cery; for the Chancery does not know whether it be returned 
or not. The King may change his iflue in the fame term, but 
not in another term : he may change the iſſue to a demurrer in 
another term ; for the matter is not changed. The King cannot 
delay a fuit commenced by a ſubject, or againſt a fubjod, with- 
out ſpecial cauſe CONCerning the public good, 


By the Judges of both Benches. 


Co. Lit. 72. a. The King may refuſe to join in a demurrer upon evidence; | 
Diicontinuance. 

and leave the whole evidence to the jury. The King can do no 

_ wrong to a ſubject. The King being tenant in tail, gives this 

_ land by patent in fee; the patent amounts to a livery ; yet in. 


26. 4h diſcontinuance 1s a wrong. 
Rex quod eft injuſtum facere non pots}? 
CASE LXXI.. 
1354 "OY RESPASS is brought by 7. S. of Dale againſt Y. S. of 
By all my zodges in Vale, tor certain goods taken ; the defendant pleads that 


the Exchequer- . $. of Vale was poſſefled of thoſe goods as of his own, until 


Chamber, Demur- 
er, Jadawens, Gor 1 * S. of Dale took them, and gave them to the plaintiff; the 


eral Iifſue, plaintiff replies, that tf. S, of Dale and the plaintiff are the ow 
| Peron, 
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ordinary ; he ſhall not make his purgation, by reaſon of his con- Clergy, Þ: 


ment of felony and a confeflion upon it, a writ of error lies, if 1900, 4. aP. 30, 
. the error be apparent : but the error ought to be allowed by the 
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Third Century. 

perſon, and he demurs upon the plea: judged for the plaintiff: 
for the defendant's joinder in demurrer confeſſes the replication ; 
and a man cannot give to himſelf; and the plea is no more than 
that the goods for which the treſpaſs was brought, were the 
goods of the defendant : which is not a plea; for it amounts to 
Not guilty : and where a plea pleaded amounts to a general iſſue, 
the general iſſue ought to be pleaded. 

At this day by the ſtatute of 27 Fl. where there is a plea See 4 Anne, cap. 16. 
without a colour, a plea amouting to a general iſſue, or a double Ye 22:. 
plea ; the demurrer to ſuch pleas ought to be ſpecial : fo if there 
be only want of form ; a general demurrer is not ſufficient, as 
it was at the Common Law. The law rejects double pleas, and 
pleas amounting to the general ifiuc; becauſe they are luperflu- 
ous, and incumber the roll. 


Lex rejcat Superfiua. 
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*CASE LXXII.. * Page 134, 


Clerk is indicted of felony and arraigned, he confeſſes the 11 Co. 30. a. 
indictment, and has judgment: he ſhall be delivered to the 13 E; 3: 43: 
: Clergy, Purgation, 

fefſion and the judgment. A clerk attainted ſhall not make his Error. 
purgation, a clerk convict ſhall make it at Common Law. At that ©: 18: 
time, the men of holy church did not think the judges of the 
law, competent judges of clergymen. The Common Law does 
not ſuffer purgation after judgment. Judgments in the King's 
courts ſhall not be invalidated otherwiſe than by writ of error, 
or attaint, or certificate of afliſe. LO by 
By all the judges. 
Confeſſio in judicio eft plena probatis. 


At this day by the ſtatute of 18 F/. cop. 7. purgation is taken 5 Ce. 110, a, b. 
away. At Common Law, where the defendant or tenant con- dee 3&4 W.&M, 
feſſed the action, he might have a writ of error notwithſtand- 4%; W&M.cap. 4. 
ing: for the record conſiſts of ſeveral things. Upon an indiQ-. 5 Anne, cap. 6. 


court, before the writ of error be allowed, 6 ”6  _ 


CASE LXXIV. 


N office found for the King for certain land is traverſed in 14. 4. 1. 
Chancery, the land being firſt granted over by the King, os FR ow 

by patent; iſſue is joined in Chancery, and this iflue is ſent ©? fy Pe 
into the King's Bench, to be tried : whereas, before the tran- 

(cript was ſent into the King's Bench, a Scire facias ought to have. 

been awarded out of Chancery, returnable in the King's Bench, 

againſt the patentee. The King's Bench cannot award-a Scire 

facias againſt the patentee; for that court has not the record. 

Reſolved by all the judges, that it is only form : and that a 

Scire facias may be awarded out of Chancery againſt him, return- 

able in the King's Bench ; notwithſtanding that the tranſcript of 

the record was removed before, _ 


Upon 
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34 H. 6.2. 
Dyer 217. 


— —— __ 


Upon a recognizance acknowledged in Chancery. and a tran(- 
ſcript of it ſent to the Common Pleas ; the Common Pleas can- 
not award a Scire factas upon this recognizance, leſt the conuſor 
ſhould be twice vexed : for the Chancery may iflue another Scrre 


facias. But it is otherwiſe, if a tranſcript of it be ſent out of the 


* Page 135. 


14 E:3;4:- 
Plowd. Platt's caſe, 
35; 0. 

Dyer 279. a. 
740. 1,2. &. 
Bulwer's caſc, 


Eſcape, Lieu and 
County, 


Treaſury : for another Scire facias cannot be awarded out of the 
Treaſury. 
Nemo pro cauſa una & eadem debet bis vexart. 


*CASE LXXV. 


A Is in execution for debt or damage in S$zrry, and eſcapes 
* into Middleſex, or Eſſex, or any other county ; an action of 
eſcape lies in any of the counties to which he eſcapes, and where- 
ever he goes. 3o H. 6. 6. : 
By all the judges. 


So of ations of. treſpaſs, of battery, or of goods carried away 
theſe are tranſitory, and may be laid in any county ; although the 
battery or the goods carried away were never there. In the caſe 
of eſcape, it ought to be brought in the county where he goes 
at large ; and it he goes at large in ſeveral counties, the plaintiff 


| has his choice, in which of them he will bring his action, 


14 E.:4.t- 
Subfana, Form, 


CASE LESVE. 


N ac of parliament ordains that a difſeiſin made by A. to B. 
(hall be determined in the Chancery before the Chance]- 

lor, calling to him a judge to hear and determine it along with 
him: in this caſe the Subpena againſt 4. ought to be ſpecial, 
for A. to appear in the Chancery before the chancellor and the 
ſaid judge. | Ls 
By the judges of both Benches. 


This a& ought to be purſued ſtriatly, for it derogates from the 


_ Common Law. 


ic F. 4.11. 

12 Co. 101, 102. 
OR. 2. 

Firz, Gard, 105. 


_ Hob. 73. 


14 E.'4. 4» 

16E, 4.4. 

Py 12 C. 2. cap. 24. 
the tenure and !ts 


- zncidents are abo- 


I:ſhed. 
Gard, 


Non eſt recedendum a forma per flatutum preſeripta. 


CAS. E LXXVII. 


]* the King's ward upon a tenure 7n capite dies, his heir 
within age, or of full age before livery; a writ of Devene- 
runt ought to be ſued, and not a Drem claufit extremum : for the | 
writ of Diem claujit commands to ſeize the lands into the King's 
hands, where they are not then in his hands; the Devenerunt 
recites that the lands of the ward are in the King's hands, and that 
the ward in his cuſtody Dzem claufit, Where a Dirm clauſfit 18 
ſued, when it ought to be a Devenerunt ; it will not ſerve to ob- 
tain livery ; nor ſerve to maintain a traverſe, where a traverfe 
may be. Where the King's tenant 77 capite dies, his heir within 


Prerogative, Livery, 22, and land deſcends to this heir from another anceſtor, who 


Traverſe, Diem clau- 


ſit, 


holds of another lord ; the King has no prerogative of theſe 


lands ; the prerogative holds for all lands held from any cog 
2 0 


CP 


— 


"Fido, 


L_—_— 


of which /ands the King's tenant died ſeiſed. By the feat. de Pr a- 


rogativa Regis. Cc. I. Pp hg ns 
Fiat prout fieri conſuevit. 


* The King's tenant zz capzte 1s difſeiſed, and dies, his heir Co. Lit. 96. a. 
within age; the King in this caſe ſhall have his prerogative : for tn as. 8.152, 
he was the King's tenant in right, and died having right to the # Page x 36. 


ſeilin, 
CASE LXXYHE. 


A Writ of adjournment of Trinity-term was ab Ofabis Trin, 21 B. 4. 37. 
the courts ought to be held at We/tminſter on the Ofa- Adjourament, Expa- 
: . | . | . ſition de parols, 
bis; for ab Ofabis excludes this return out of the adjournment Q: xc... 
it would be otherwiſe if the adjournment were at O&ab:s or in 


Ofabris; for then this return of the Oabss would be adjourned. 


Proprietates verborum ſervande ſunt. 
By the judges of both Benches. 


A leaſe for years made from the firſt of Auguſt, begins 2 Au- 
guſt. 


CASE LXSIS. 


N account, the defendant pleads that after his receipt of the 21 F. 4. 66. 
goods for which the aCtion of account is brought, and which 7 ara Wa 
receipt made him liable to render an account, the plaintiff made RE 
a gift of the ſaid goods to the defendant : 7h:s was judged no 
bar ; but a good plea before auditors. _ | 
SE Adjudged and affirmed in error. 


_ A. bails goods to B. to bail to C. who does ſo ; this is a good Dy. 196. b. 197. a. 
bar in account brought by 4. againſt B. for here originally was 
20 account to be rendered ; but in the principal caſe, before the 
gift, the defendant was accountable. 


CASE LXXX. 


and B. bind themſelves reciprocally in two obligations to 21 E. 4. 45. 
| ſtand to the award of C. of all controverſies and demands Ae. . 
between them ; the award was on the 1 Maii, that 4. ſhould ,* Nr9* Tos 
withdraw his ſuit in treſpaſs againſt B. and that B. in fatisfac- 
tion of the ſaid treſpaſs done to 4. ſhall pay 4. 10s. and that | 
A. ſhall releaſe the turety of the peace which he has againſt B. See g & 10 W. 3. 
in the King's Bench ; 4. by his attorney retraxit his ſuit : this ®P: 15: for making 


a ſubmiſſion to an 


IS a breach of the award ; for it ought to be done in perſon. awarg, a rule of 
The award was made 1 Maii, and that B. ſhould pay to 4. 10 s. court, &c. 
nn fatisfaction of the treſpaſs, without mentioning any time &f 
Payment ; and tender was made of the ſaid 10s. in ofabis Michae- 
{is next; this is a breach of the award. The arbitrement is 
good, though no time be mentioned ; payment or tender ought 
to be in convenient time after the award ; and five months, as 
an this caſe, between the award and tender are not a convenient 
M m time, 
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Third Century. 


time. A tender and refuſal of the 10s. in a convenient time, had 
ſaved the obligation as to this point. The award alſo was that 
A. ſhould releaſe his ſuit to have the ſurety of the peace, which 
he had againſt B. in the King's Bench, whereas before the award, 
B. had bound himſelf in ſurety of the peace in the Chancery : 
the award is not broken in this point ; for the law does not ſuf- 
fer any perſon to have two ſureties of the peace at one time 

# Page 127. againſt another perſon. * B. ſued this obligation, and had judg- 

$0.37 | . ; 

ment, which was affirmed in error. Judgments given in the 
King's Bench upon matter in law, can only be reverſed in par. 
liament : but in certain caſes mentioned in the ſtatute of 27 FJ. 
ſuch judgments, if there be cauſe, may be reverſed by the judges 
of the Common Pleas and barons of the Exchequer, of the de- 
gree of the coif ; viz, by fix of them at leaſt. 


Arbitrium eſt judicium. 


CASE -LXXRXI. 
pe oy Waſte  N afliſe was adjourned, upon the adjournment, the entry 
was, Quod aſjiſa remanet capienda, quia quidam juratores nun 
habuerunt viſum. Judgment was given in this afjiſe, and error 
brought, and affigned in this entry: for the entry ought to be 
2Quod aſjiſa remanet capienaa defetiu viſus. As this entry 1s, fix of 
the recognitors might have had the view, which view had been 
2 Sand. 254, ſufficient ; and the other fix not, to ſatisfy the word gurdam, 
Cs By the juſtices and prothonotaries. This Judgment was re- 
| verſed. | | 
1 | If the recognitors of the aſliſe had the view ex propria notitia, 
"ul ' it 1s ſufficient, without having the view by the theriff, In an 
ſl. | aſliſe and waſte, fix ought to have the view, if they do not take 
| upon them to the ſheriff, that they know the land in plaint, and 
the land mentioned in the writ of waſte : but 1f fo, the view by 
the ſheriff of lands, which they knew by other means, 1s void 
and ſuperfluous. | Dk 


CASE LXXXIL : 
21E. 4.73 A Woman brings an appeal of the death of her huſband, and 


A I, E CC | | . : 5 . . 
7 hy eee» { A has judgment, ſhe cannot have execution of this judgment, 


if ſhe does not pray it in perſon. She was great with child ; a 
bij judge went to her to know whether ſhe would have execution ; 
I 2 xo, P. C. 154: the faid, yes; the appellee was hanged. If ſhe takes another 
ed” 109, huſband after judgment ; ſhe may h t 
Br. Appeal, 10g, Duſband after judgment ; the may have execution. The releale 
112, 148, of the appellant after judgment, being ſhewn to the court, hall 
ſtay the execution till this releaſe be confeſſed, or proved, or dil- 
proved ; and the appellant ſhall be warned upon it by a Sc:re 

factas. A charter of pardon for felony being ſhewn to the 

court, ſhall be allowed after judgment upon an indictment ; and 

Execution ſhall not be done. 


De vita hominis nulla &ft cunfatio longa. 


.. che. 
ed 


ſerve the other ; as it will in treſpaſs. Treſpaſs may he ſatis 


vocation was only part of the clergy of England. The clergy of princigic beneficium 


| fat, nor patet per literas patentes regis, is good pleading ; for, it the word conftat is 


grant of a tenth, of which there might be a colleQor ; yet be- Hob. 132. 


patent 1s good, 


| COL LINS was indebted to Bowſer 1007. and Bowſer to Ben- 22 BE. 4. 30. 


Nibil is returned, There is a cuſtom there which is called a fo- Dyer 82. 
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Third Century, 


If there be two appellees; a releaſe to one of them, will got rt 'y 4. 16, 
6 


gn—_— 


by a recompence pard by one, but no recompence ſerves for a 
life 2/7, In civil matters, a releaſe after judgment will not {tay 
the execution, without an Audita guerela & Superſedeas. 


S27-A SE LAKATH. * Page 139. 


HE King granted to the abbot of Waltham, and his ſaccel- 21 x, , 48. 

ſors to be diſcharged from the colleQion of tenths to be 2R.3.2. 
granted by the clergy of England, and this grant was Ex certa Pt, OG, 
ſcientia, & mero motu z a tenth was granted to the King at the by. 2c. pl. 1g. 
convocation held for the province of Canterbury, of which con- * <9: 55. a. 167. a, 
vocation the ſaid abbot was a member, and the ſaid abbot was bo. 34 ® 366; 6: 
at the ſame time appointed by the convocation collector to col- Mo. 165, 
let this tenth. 4 


1. Reſolved, That this patent was valid, although this con- 


Canterbury and of York always hold their convocations ſeparate z 4:cet «/* manjurum, 
and therefore the clergy of England ought to be conſtrued reſpec- 
tively. Where the King's patent may be taken to two intents, 2 Roll. R. be; 
and it 1s good as to one intent, and not good as to the other ; 11 Co. 11. a. b, 
the patent 1s valid. This is a good precedent. Nice conſtruc- ey pon 
tions of the King's patents are a diſhonour to him. ORE 
| 2. Reſolved that the ſaid a&t of the convocation was void As By all the judges, 
to defeating the diſcharge of the abbot from the collection of tenths, 
ior it is a temporal thing, with which they have nothing to do. 

3. The King's patent rehearſes that the ſaid abbey was Lrbera 
capella regis, and the faid abbot in pleading has not averred his 
abby to be ſo; re/ofved that he had not occaſion for this averment, 
for it is a thing not material, and already executed, and of no 
benefit to the King. Fs HD | 

4- When the abbot pleaded this patent of exemption, he Plo. 141. . 


: X Ws Kc, . _ Cro, Car. 188, 
pleaded it by the word continetur : but neither continetur, Nor Con- 1: Ling's Bench, 


_———___ aro Es — A 
. —_—_———— 


1s not poſitive, categorical, and affirmative, as it ought to be Joy ; for it is ſo 
but hypothetical : and therefore at this time, the patent was not *** ***re the count. 
allowed. os : 
5. Notwithſtanding the difallowance of this charter at this 
time ; yet at all times hereafter, if it be well pleaded, it ſhall be 
of force. _ | Po RT 
_ 6. Although this grant by the King's patent was before the 


b "NICN | mig! SO IR, 
cauſe the aid of the ſubjects is the inheritance of the crown, the 4, 


CASE LXXXIV. 


. . R. 4. 4. 
net 1001. Bowſer ſued Bennet in London for his debt, and a },, x ny 


- - Londres, Cuſtome, 
ICI Error, Foreign At- 
tachment, 
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| YN rd Century. 


— 
= 


+ The tranſlator reign ps tient ; which + 75 that up po. a N:hil returned upon a 
oaghe proper ol debtor, upon onda] to a debtor of the rf debtor (who 7; 

help of the year- defendant) hs debt ſhall be attached in the hands of the ſecond 

book, a ule more debtor on the behalf of the plaintiff; and upon four Nibils re- 

—_— aL " turned upon the defendant, the ſecond debtor, upon his confeſ- 

ſion, or other proof of the debt due from him to the defendant, 

ſhall be charged to the plaintiff: and that the ſecond debtor 

after judgment and execution againſt him, ſhall be diſcharged 

againſt his debtee. Upon this Bennet had judgment againit Co/- 

lins; notwithſtanding which, Bow Jer ſued Collins 1n London for 

this debt; Collzns pleaded the ſaid tuit of Bennet againit Bowyer, 

and the cuſtom there that after judgment againſt the debtor of 

the debtor, that the ſecond debtor thould be diſcharged againſt 

his debtee, and that Bennef had judgment againſt Collins : Bower 

| pleaded that there is no ſuch cuſtom ; and it was found that the 

_ defendant has failed in pleading of the ſaid cuſtom; for the 

cuſtom is, after judgment and execution, &c. Reſolved by all 

* Page 139. the judges * of England, that Bowyer ſhall have judgment againſt 

oh Collins 1n this cale. 


Cuſtoms fhall be taken fiiftly. 
— Juaict efrcitim ſuum excedenti _ paretur. 


1. A foreign attachment lies in London againſt foreigners, if 
the debtor be within the juriſdiction. 

2. A cuſtom ought to be preciſely purſued. 3. Although 
judgment was given in this cafe, there is no occaſion for a writ 
of error : for the cuſtom not being purſued by the pleading, the 

' judgment was void : for there is no ſuch cuſtom ; and London 
has no juriidiction in ſuch caſe, but by cuſtom. This ſuit of 
Bowſer againſt Collzns was in the Common Pleas ; if the cuſtom 
had been well pleaded, the judges of the Common Pleas ought 
to allow it, for a good bar : but if Bowſer had ſued Collins in 
London, this judgment would have barred him, until it was 

_ reverſed by error in London, before the mayor and aldermen in 


the huſtings. 


eh Shen A debtee ſues a debtor in London, the debtor makes default, 

64+H4 ap his goods ſhall be attached ; and if the debtor does not come 
within the year to anſwer to the debt, and to find ſecurity to 

ſatisfy it 1f he be condemned, or to render himſelf to prifon : 

the debtee ſhall have theſe $900. 
CASE LXXXV. 

22 E, 4. 22, Preſentment in the leet or ſheriffs turn of murder, or the 

0 9:46 death of a man, is void ; ſo of a rape. They may enquire 

Leet, + ge Vie. Of all felonies at Common Law, except the death of a man; 

_ count, they may enquire of public nuſances, of bloodſhed and of trea- 


ſon ; but not of private treſpaſſes, nor of any offences made fe- 


lony by ſtatute, if the ſtatute does not give them power to en- 
quire. 


By all the Judges of England. 
PRuzhbet juriſdi eo ſuos cancellos habet, 
pe: Fitzherbert 


©» 'w-- 


rt 


rept 


Fitzherbert abridging this caſe, Turne de] Viſcount, 5. reports 


i to be adjudged by all the judges of England, The book at 


large is not ſo. 
* CASE LXXXVI, * Pape 140. 

N dower, the demandant recovers, the tenant brings a writ 22 E. 4. 45. 

of error, and ſues a Scire facias ad nudiendum errores, and after- ©: N+ B. 20. Ecrer. 
wards afſigns for error, that there was no warrant of attorney 
entered for the demandant in dower : judgment was athrmed. 
For this is an error in fad, and not upon record; it ought to 18 Eliz. c. 14- 
have been afligned beiore the Sczre facras was awarded ; and it Scire Facias. 
is repugnant to ſay that no warrant of attorney was entered, and g Cs, 45, b. Biſhop's 
to pray a certificate of it to be made ; and the Scrre facias admits cafe. | 
the record to be full. Errors not afiigned in the record, may 
be afltigned after the Scrre facias ad audiendum errores ; for the 


record is in court, but not 1o the warrant of attorney. 


Lex rect pugnantia. 


No more than one error in fa& can be aſſigned ; for it is to 
be tried by the country, and an iflue ought to be fingle and not 
manifold. A writ of error may fleep ſeven years or more; for y, ,,,, 
it is only a commiſſion, and the parties have no day in court by i Keb. 414- 
it : but the defendant in a writ of error may, by motion, force 
the plaintiff in error to aſſign the errors the ſame term ; and 
bring a Scire facias returnable the ſame term or the next term. 

Diminution cannot be awarded for want of a warrant of attor- Diminution. 
ney; there can be no diminution of a thing not in > ; but Pally 93. pl. 15. 
there may be of an original, or effoin or proceſs not certified ; 
but not for want of them. 

In the faid writ of dower, the plea in bar was, that the huſ- Amendment, 
band of the demandant was never ſeiſed during the coverture of 
the land whereof dower is demanded & wunguam poſtea ; where it 
ought to be nec unguam poſtea ; iffne was joined thus ; it was 
amended : for it was the miſtake of the clerk. =; 

If the defendant, in a writ of error, or falſe judgment, ſues a 
Scire facias, Quare executionem habere non debet ; the plaintiff in 
the writ of error or falſe judgment, may then aflign errors. 


CA 8K EXXXYVIL 


AY 1s brought againſt two, a continuance 1s entered be- 22 E. 4. 3. 


tween the plaintiff and one of them; this miſtake of the Error, Amendment. 


clerk is amendable. A plaintiff has judgment ; upon this judg- 
ment the plaintiff has a Scrre facias to execute it, in the name of 


the plaintiff and . this alſo is amendable:: for the clerk had the 
record before him. 7 


By the uſiices of both Benches. 


The miſtake of a clerk may be amended in the Common Pleas, 8 Co. 156. 


| Either before or after judgment ; and in the King's Bench, after Blackmore's caſe. 


N n the Cantinuance. 


T, hird Century. a poans = EF, 
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the record is removed ebither, by writ of error. If there be ng 
continuance entered after verdid&, it is not error. 


Vitium clerici non nocet, 


* Page 141. *CASE LXXXVIIL 
21 E.4 1. [ N an attaint, it 1s a principal challenge, that one of the petty 
——_ *"3” Þ| jury is a tenant to one of the grand jury : for if the petty 


jury be convicted in the attaint, it will be a great prejudice to 
the ſeigniory ; for his houſes ſhall be pulled down, and his mea- 
dows plowed. The ſtatute of 23 H. 8. cap. 3. for attaint, 
| does not take away the attaint at Common Law ; but ordaing 
that no attaint ſhall be brought except in the King's Bench or 
Common Pleas at Weſtminſter, and not elſewhere. In other ac- 
tions, a challenge that the juror 1s lord to the Prey, is only a 
challenge to the favour, 
Taratores debent eſſe minus fuſpefi. 


CASE -LAXXIX. 


20H. be AA HE office of chamberlain of the Exchequer i is granted to 4, 
many. rat, © 4K and his aftigns; 4. may affign this office, but not make a 


arpury, without ſpecial words to enable him to make a deputy. 


By the rudges i in the Exchequer-chamber. 


cop ogg An annuity pro confilio impendendo granted to A. and his aſſigns, 

So Si may be granted over, A judicial oftice cannot be granted in re- 
verſion : nor can the King grant it to any one with power to 
make a deputy. Diverſity of courts, fo. 3. where a judicial office | 

Hob: 148. is granted to 4. and his atligns ; he cannot aſlign it, 


C ASE XC: 
11 E, 4. 40. FIE CTIONE firm de 10 acris oiſaras ' cio as de 10 


acris fſeminatis with p/7s. So adjudged and atirmed in error. 


3 Cr. 329. Numa ſubtilitas 111 JUre reprebatur. It does not lie de fenementts, 
FI CO $9 8: Y i SO En __ 
SP nor de pecta terra. See my Repertory, tit. Ejectione firme. 


CASE XCL 


Co. bit. 139. a. Duo warrants is brought in the King's Bench ; the defendant 
We ptgd 6 being ſummoned, makes default; and another dcfault at 


Quo Warranto, De- the return of the Yenzre facias : judgment ſhall be, that the fran- 

fault, Judgment. chiſe ſhall be ſeiſed into the King's hands: and not that it ſtall ' 

be forfeited : for it does not yet appear whether there be cauſe of 

9 PA forfeiture, No man ſhall finally loſe his land, or his franchile 
upon any default, if he has never appeared. 

By the judges of both Bencves. 


A writ of right for land is brought againſt 4. he does not ap- 

* Page 142. . Pearz 2 Grand cape * iſſues, he makes default at the Grand cope ; 
Judgment final ſhall not be given till appearance and trial by bat- 

tle 
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tle after the miſe joined upon the mere right, or trial by the 

grand aftiſe ; or after the miſe joined, and; a departure in deſpight 5 Co. 86. a. 
of the court; or after the miſe joined, and a default and a Petif ©: N+ B- 6. 
cape awarded, and upon this the default not faved, In theſe fe- Cart. 47. 
veral caſes, final judgment ſhall be given, Co. Lit. 295. b. 


—_— 


CASE XCTI: 


N an affiſe, the defendant pleads a leaſe for years made to ,, x =” 
him by the plaintiff; or a leaſe for life, the reverſion in the 8 El. Dyer 246. 
plaintiff, or a feoffment from the plaintiff with warranty, and re- Aflife, Barre. 
lies upon the warranty : a/l theſe are good. But the lefſee for 
years cannot plead afija non ; for that is the form of the plea in 
bar for the tenant of the freehold, the leſſee for life or the feoffee: 
but he ought to plead the ſaid ſpecial matter, v/z. his leaſe for 
years the reverſion in the plaintiff, and that he is in poſſeſſion, 
and fo in without wrong. 


By all the judges of England. 


CASE XCIL 


HE King grants the office of cu//os brevium, or chief pro- 18 E. 4. 7. 
thonotary, or of chief juſtice to two ; this is void : for omg x; © £46 
there never was ſuch grant, and two chiefs cannot be. By the © 
juſtices of both benches. There can be but one chief. Nz/ nc- 
vandum temere, _ 
A grant of the office of clerk of the crown in Chancery to two 4 E. 4.8. 
1s good ; one perſon has it in my time. The office of marſhal of ahog Jo Be 
the King's Bench may be granted in fee, or tail, or for life or | 67 37 eabcale. 
g9. y > " , , | 9 Co. 95. Sir George 
years : ſo of the office of ſheriff before the ſtatute of 24 H. 6. Reynel's caſe, 97. b. 
cap. 8. 1t 1s fo of a copyhold grantable in fee by the cuſtom. The oo na {he 
otnice of prothonotary in the Common Pleas is at the diſpoſal of _ Py pol 
tae chief juſtice of that court, 


CASE: XCIV. 
\ Preſcription to have a way acroſs a cemetery, church-yard, is 18 E. 4.8. 
good. This word cemetery is a Greek word, and fignifies J a5, IG Parſon, 
eommune aormtorium. quia corpora illic uſque ad atem reſurreenons,, r.,. 


gormmunt ; cf ſolum Deo conſecratum, By all the judges in the Abridgment deAfiiſe, 
Chancery. | 


CASE. CY; 


ORD meſne and tenant in replevin, the meſne cannot diſ- 12 E. 4. 13. 17. 
— Claim; for a writ of right, upon a diſclaimer, demands the Y*#: 2 cap. 2. 
land, and he has it not : and the lord has no benefit by this diſ- 'g rs 7.6.00 BY: 

. | | rief de droit ſur dif- 
claimer: for the tenant cannot loſe his tenancy by the di claimer 162. See 
claimer of the meſne ; and the lord has not more or better, or war hmiy php dag 
other ſervices than before the diſclaimer. A writ of right of diſ- caimer is in the 
| Claimer lies, where both meſne and tenant diſclaim : if the diſ- county or court ba- 
| Claimer be in a court of record, a writ of right lies upon the diſ- 2 W828. 
| Claimer, Lord * meſne and tenant. + The lord ſhall not have * Page 143. 

a Cofſavit againſt this tenant ; but the meſne ſhall ; for the te- + Thele words are in 


\n + the original in this 
: IP place. [Per Przcipe 
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quod __ _ itnant is tenant to the meſs; and not to the lord ; ; and the law 
ew ao adn does not ſuppoſe that the meſne will not ſue his _ and fy 
perplexed incorret the lord 1s at no loſs. 


COPY. 
oat CASE XCVL 


21 E. 4. 29. Brings debt againſt B. for 10/7. * borrowed of him at Dal 


* This is an ation $5 . 
of 3s em. in Com. Middleſex ; the defendant pleads, that he borrowed 


due for an-horle ſold, the ſaid ten pounds of him at London, upon a condition which 
he has performed ; and traverſes the ſale modo & forma : it is a 


good Pts 
By the juſtices of both Benches. 
CASE XCVI.. 
Dally 108. N avowry 15 made upon the huſband and wife, where the 
> hon 3. Receite, {"\ wife is the tenant ; in this caſe no diſclaimer lies ; for the 
6K 4. 2. wife cannot be examined in this caſe; and the huſband's diſ- 
14 1.4.18. Cclaimer ſhall not hurt the wife for her freehold or inheritance, 


Litt]. cap. Homa . 
Anceltret, 103, a Any More than his confeſſion ſhall. 


CA SE XCVIII. 


5 $ 4:8. AX averment againſt the ſheriff's return does not lie at Com- 
NA Ah mon Law. 4 E. 2. Fitz. Averment, 44. 2 H. 4.14. 5 E. 


Pally 39. pl. 13. 4. 2. The reaſon is, the ſheriff is a ſworn officer to whom the 
Ifues, Faux Judg- Jy gives credit. Upon ſuch averment the {heritt had no day in_ 
ment, Tenant Mort, 

Vouchee Mort, terre COurt, No original depended againſt him, no iſſue could be 
pou, Iſſues ng Joined. The ſtatute of Ye/7. 2..cap. 39. aids this caſe, where 
oi 2 the ſheriff returns too ſmall iflues. The ſtatute of 1 E. 3. 
cap. 4. gives an averment againſt a falſe return of a Joagmen 

out of the County-court or court- baron. The 14 E. 3. cap. 
helps where the tenant vouches, and the ſheriff returns the vou- 
chee dead ; and by the equity of the ſaid ſtatute, where the 
ſheriff returns the tenant dead ; 20 ©. 4. 11, and alſo where upon 
the ſheriff's return, land, or the iflues of land are to be loft, or 
the body impriſoned ; or although the writ be not returned at 
Far. 6. _ all : for the party has day 27 court upon the roll, and the defen- 
cant may appear and aver vt ſupra. An averment hes in favour 
of life, againſt the ſheriff's return, 1 EF 3.4. Dyer 349, 223. 
At Common Law when the theriff made a falſe return upon a 
writ, an action might be brought againit him for this falſity, 
and in this action the ſheriff's return might be traverſed : fo at 
Common Law, in a Precipe quod reddat, where the ſheriff re- 
turned the tenant ſummoned when he was not ſummoned ; the 
tenant might aver hat he wes not ſurmmoned according to law ; Y 
9 Co. 31.b for that is not a dire& traverſe to the ſheriff's return : ſo in an 
aſ3ie where the ſheriff returned the defendant attached, the de- 
fendant might aver not attached by fifteen days. 'Dhe trial of 
W.2.c. 39. f 44 theſe averments ſhall be by examination by the judges. If it be 
caſe of too ſmall iflues returned, ſo that the defendant cannot 
appear for this cauſe ; the juſtices of afliſe ſhall try it, by Weftm. 
2. (0Þ» 
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Ll 2, cap. 39. upon an ation brought againſt the ſheriff for the 

| falſe return, and the trial of the averment in this caſe ſhall be 

' bya jury; for the ſheriff is ſued by original writ for this falſe 
' return, and has a day in court to plead on : in the other caſes 
the trial ſhall be by the judges by examination as ſhall ſeem good g co, x2. a. 
to them. | 


*CASE ACE. * Page 144. 
H EF cattle of a ſtranger are + damage feaſant in a com- 5 E. 4. 2. 
mon ; the antient opinion was, that a commoner might ? bi dr 

diſtrain them damage feaſant, but not main1ain an aftion of treſ- 15 x. Tas : 

paſs : and this opinion relied upon two reaſons ; 1. perhaps there be 104. 

might be an hundred commoners of this common, and if every ,, 1,4. ,,, 

one of them might maintain an ation ; the treſpaſfer would be = E. 4.9. 

puniſhed ultra quantitatem delifti; and there may have been freſh And Po t# 4g e 

ſuit, or his cattle may have eſcaped there againſt his will : 2d. —_ 

Reaſon was, the commoner has nothing to do with the -com=- + Treſpaſling. 

mon, but to take the herbage of it by the mouths of his cattle ; 

and has no other intereſt in the freehold, and cannot enter into 

the common but to this end ; and only the lord of the common 

ſhall have an action of treſpaſs Quare clauſum fregit againſt any 

one who commits a treſpaſs there, and has not common. 

This antient opinion was altered of late times : the reaſon 1s, 2 Cr. rgg. 

the commoner 1s deprived of his intereſt and profit, by another's 9 <9: 112. b. 

wrong doing ; the cattle which depaſture the common may be *** #7: 

removed, before a diſtreſs can be taken ; perhaps all the profit of 

the common may be deſtroyed, and not a diſtreſs to be found ; 

a very powerful man may deprive the commoner of all his com- 

mon, if he be not allowed to bring an action for it. 


CASE C: 


A Lends money to B. without any writing ; B. makes his ex- Plo. 182. 

* ecutor, and dies; the money is not paid : no remedy lay bo " 5 
againſt the executor of B. at Common Law, neither by action of 22 H. 6. 13; 
debt, nor on the caſe. This relied on two reaſons; 1. The 39 H 6. 18. 


defendant might have waged his law ; the debt might have been do etl 


paid in private, or ſome other recompence given, of which the See the following 
executor may not have knowledge; 2. Debita ſolvenda & petenda Farmtes concerning 


| | R . . Y tors. 
, | re commonly mentioned in wills. 28 H. 8. Dyer 23. It is a 50 ©. n C7. 
: | common pornt of learning, that an executor cannot be charged Made perpetual by 
| th f his teſtator. Debt does not lie #5 Y *M- 
upon the fimple contract of his teſtator. Debt does not lie 7 
a : þ @C:2.50:3: 

: | againſt the executors in this caſe; and it was agreed by thes&g W. 3. c. rt. 
. FF Judges, 37 H. 8. that an action upon the caſe does not lie 4* 5 Anne, cap. 16. 
| bbc | Br, Caſe 304. 

oO gainſt them. 

. Ot later times the other opinion prevails : + the reaſons of 9 Co. 87. 

\ M this judgment are ; the executors have goods of the teſtator to Pinchon's caſe, 
his uſ RS ooh. L . 1. { Our author does 

__— 1s uſe, and it is highly reaſonable that his debts ſhould be paid : not take in all the 


reaſons, in the a- 
bove caſe, which are 

: . MON OO TOTE NE PRES in 9 Co. 88. quod 
Curia regis non debet deficere in juſlitia exhibenda. wide, 


f | *2d they ought to be paid before legacies. 


O © | Many 


» .Þ 
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Many ſuch caſes of great conſequence might be ſhewn, which 


| there is no occaſion to collet, Human reaſon has much varie 


in the exerciſe of it, and ſometimes contrariety : oftentimes the 


fame perſon alters his judgment when he has recourſe to his rea- 


ſon. So true is that which Annzus Seneca delivers in the fourth 
book of his natural queſtions ; / omnia argumenta ad lancem cepe- 
rimus exigere, filentium indicetur ; pauca enim admodum ſunt” fine 
adverſario. And therefore nothing can conduce more to the ho- 
nour of the law, and the repoſe of the ſubje&, than to make a 
great volume of judgments, aftirmed upon writs of error by ali 
the judges of England; or, of judgments which can only be re- 
verſed in parliament ; colle&ed out of the printed reports, and 
from the records of the courts of Weſtminſter ; from which it 
may not be lawful to depart an inch ; and which may have ſuch 
authority as L:ztleton's book has by this time obtained, 


Fourth | 
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CASEL 


gJ\HE ſtatute of 2 H. 5. cap. 3. ordains, That in cafe of ,; x. ,. 5. Juror, 
life, or plea of land, or where the damage ſuppoſed Detinue, Damages. 

in the declaration exceeds forty marks ; every juror in =w—_ pens te iP 

thoſe caſes ought to have 40 s. per ann. freehold : in a kane Hive: van | 

ſuit which exceeded forty marks, and ſo was alledged, a juror 

had not 40 s. per ann. freehold ; after the YVenire factias returned, 

the plaintiff and defendant agreed that the roll ſhould be made 

thirty-nine marks. Yet this juror ſhall not be ſworn, for he 

was diſabled when the Scire facias was returned. ; 


By the juſtices of beth Benches. 


The 27 BJ. cap. b. ordains, That jurors returned into the 14 H. 7. 
courts of Weſtminfler, or at the afſizes, ſhall have 4 /. per ann. 19H. 6: 7: 
and two hundredors will ſerve in perſonal actions ; and by 35 H. > co. 15. b. Pit- 
8. cap. 6. fix hundredors in real actions. In replevin or forcible fold's caſe. 
_ entry, where the realty comes into debate, the jurors ought to 
| have freehold of 40s. per ann. before the 27 FE. although the 
| damages were leſs than forty marks. Although the damages ex- $ee theſe Ratutes of 
ceed forty marks in detinue, yet jurors of leſs than 40 5s. per ann. jurors; 
| freehold, may ſerve ; for in detinue the thing itſelf may be reco- 7 pos wp pu 
vered ; if not the thing itſelf, the value of it ; upon the return of '& ; Aon. wid. 16, 
the ſheriff that he cannot find the thing detained ; and if he can 3 G: 2- cap. 25: 
find z7, Zhen the thing itſe!f and damages for the detention ; but * 9. 0. 07s 
let the plaintiff in detinue take care in his count for dama- 
ges ; for where the value of the thing detained exceeds the count, io Co. 117. a. b. 


; In this caſe he ſhall recover no more than he has counted; as in 
| treſpaſs, annuity, &c. 5 


CASE 1,- 


T HERE are two plaintiffs in an afliſe, one dies after the 13 E. 4. 13. 19. 
| laſt continuance ; this writ abates in fa#o; in this caſe | 
| there is no occaſion to plead the death after the laſt continuance, 
that is only neceſſary where the writ does not abate in fafo, but Carth. x24. 
1s abateable by plea; as that the plaintiff is * made a knight, or * ' E- 6. cap: 7: 
entered after the laſt continuance, or took huſband ; theſe caſes ut 
| Oupht to be pleaded after the laſt continuance; and this is from 
| the day @ quo 7o the day ad quem the laſt continuance is made. 
| Where one of the plaintiffs dies, or one of the defendants, or in 
| Teal actions one of the tenants ; although it be after the mu 
" the 


+ & 
F " : 
P 
F 4 


rein Continuance, 


 Plowd. Dutchy of 
28 H. 6.11. 


+See 4 Ann.cap.16, 
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| the judgment againſt ſuch perſon is erronious. A releaſe of er. 

ror by the defendant in a writ of error to the plaintiff, 1s void ; 

for it is to his diſadvantage, and the plaintiff has an interc} 

, againſt the error, buf not in the error ; for if there be no error, 
the defendant's intereſt is preſerved. Judges are not bound to 


ow ſearch for errors in the record, which were not aſſigned ; but they 
Yel. 14t. 


may if they will, and if they find error, they ought to reverſe 
the judgment. EE 
15 H. 7. 4. A plea after the laſt continuance is pleaded at the N:/i prius, 
wo 9g 261, on the day of the Ni prizs ; it is in the diſcretion of the juſtices, 
Yel. 181, whether to receive it or refuſe it. A releaſe between the * N;j; 


10H. 7. 21. b. 


prius and the day in bank is not pleadable at all ; for the parties 
1 Sid. 238. 


have not a day in court : but where the plaintiff or demandant 


1 Lev. 156. .q ; 
ee Sf releaſes to the tenant, between the Nis prius and the day in 
: = 303: bank ; and yet the demandant, upon verdict for him or other- 
3 Cr. 707, 


Dyer 461. Continu. Wiſe, takes his judgment and has execution ; an affiſe in this 

ances, N;/i prius, Er- caſe lies for the tenant. No more than one plea after the la(t 

ror, Plea puis Dar- ntinuance can be received ; to avoid infinity : and a plea after 

Jour. " the laſt continuance waives. the former-plea ; for now 7he party 

Dally 35. pl. 29- relies upon this laſt plea, and it is a tacit waiver of the former 

* Page 100. plea, but not of a demurrer joined ; for that lies in the power of 
the court, and not of the parties. R 


M:rs omma ſfokvit, infimtum in jure reprobatur. 


CASE 1. 


"THE King as Duke of Lancaſter, makes a leaſe for lite, 
gift in tail, or feoffment of lands which lie out of the 
county palatine ; livery and ſeifin ought to be made of them ; 2nd 
upon a grant of the reverſion, the + attornment of the leflee. 
The King as Duke has Jura regalia for the lands which lie within 
the county palatine, but not for tboſe which lie without z?. A leafe 
for years made of ſuch land 27 tbe county, ought to be by patent. 
The perſon of the King and the perſon of the duke are one na- 
tural perſon ; the perſons are not ſevered, but the poſſeſſions are : 
the perſon of the duke is merged in the perſon of the King. 


2t E. 4. 66. 
26 H.$-.:: 


Lancaſfter's caſe. 


Br. Caſes, 99. 


for Attornment, 


By all the juages of England. 


A county palatine forfeited for treaſon is not extinct in the 
King, for it 1s a franchiſe created de novo; but antient franchiles 
are extinct zn ſuch caſe. The dutchy of Lancaſter by an act of 
1 E. 4. is annexed to the crown; by an a& of 1 H. 7: it is ſe- 
vered from the crown : the reaſon was, the title of Zr to the 
crown was from the third ſon of E. 3. the title of Lanca/ter from 
John of Gaunt, duke of Lancaſter, the. 4th ſon of ' E; 4. both 
titles are joined in the poſterity-of H. 7. the heir of Lancafter and 
Margaret his wite, heireſs' of 7ork : fo. that the King now has an 
unqueſtionable title, derived from. thele- two families, to the 
crown and dutchy. 


g Co. 25. b. 


CASE 
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CASBE IV. 


AX appeal of rape, robbery, felony, or murder, is brought ; Kely. 104.95. 107, 
P 


ending this appeal, the appellee is indifted at the ſuit - 4s EY 


the King ; the proſecution upon this indictment ſhall be ſtaye 
until the appeal 1s determined : for otherwiſe the King ſhould Fitz. Corone, 44. 
deſtroy the ſuit of the party. For this reaſon, the King by his "s Elfr Fa 
pardon cannot bar an appeal. Rex quod eft injuſtum jacere non Stamf.107, 108, 156. 
poteſt. | | | Dyer 296, 214. 
By all the judges of England. 


At Common Law if a man was indicted and attainted of any 3 Inft. 213, 
felony, or acquitted upon this indictment ; an appeal did not ", 0.5. 
lie, for 7t would be In vain ; an attainted perſon is dead 27 /aw. g "3a 
But becauſe the King might pardon ſuch attainder, at this day 9 H. 7. 
in caſe of the killing of a man, be the offender attainted or ac- ro ined We 
quitted before, if he has not had his clergy, he is liable to an PTY 
appeal by the ſtatute of 3 H. 7. c. 1. but all other felonies remain 
at the Common Law. In an appeal of murder, the defendant is 
found guilty of manſlaughter, and has his clergy ; he cannot af- 
terwards be indicted and arraigned for murder. An attainder or 
acquittal upon an appeal 1s a bar to an indictment. At Common 
Law, if a man be attainted of felony, where he has committed 
treaſon before; in this caſe, a proſecution may be by in- 
ditment at the ſuit of the King I favorem fiſi. A man is 
attainted of murder at the King's ſuit; after this attainder an ap- 
peal is brought, and diſcontinued ; the offender ſhall be hanged. 
At Common Law after clergy had for an offence, ſuch perſon 
cannot be queſtioned for another offence committed before ; but 
he may + at this day by the ſtatute of 14 Z/. c. 7. In the caſe + Kelynge 41, 42. 
of clergy a!l;wwed, the offender reads, and yet the ordinary ſays OY Ego 
non legit ; but his clergy ſhall be allowed him; it he does not Calves, -- __ 
read, and the ordinary ſays /eg:?, the offender ſhall be hanged, Kely. 100. 

* The juſtices of peace at their ſeſſions may take an indictment w "oo 
of a treſpaſs or riot, and try it the ſame day ; fo they may of fe- % Page 16r. 
lony ; and ſo may juſtices of oyer and 7erminer, and of gaol-deli- 
very. In the principal caſe before, the judges adviſed the juſti- 
ces of peace to take an indictment at one day, and to proceed 
upoN 1t at a later day. This 1s confilium, non praceptum. 


CASE V.: 


Is bound to fence his cloſe againſt B. his neighbour, and B. 22 E.4 
* againſt C. his neighbour ; 4. does not fence againſt B. nor ne 0 Clanden- 
B, againſt C. for want of fences, C's cattle go to the land of B. pyer 366. 
and from the land of B. to the land of 4. A. in this caſe may Curia Claudenda. 
maintain an action of treſpaſs againſt C. for 4. was only bound 


to fence againſt B, Every one ought to keep his cattle as well 


IN open lands, where there is no incloſure, as in the ſeveral 


grounds, where there is an incloſure. 
By all the judges. 
P p A. has 
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'FR A. Nils a cloſe called green-acre, Joining to another cloſe of 
ft his own called white-acre; A. is bound to incloſe white-acre 
4688 againſt black-acre, which is his neighbour B.'s land ; A. does 
[3 | not incloſe white-acre from black-acre ; B.'s cattle go into white- 
| acre, and from white-acre to green-acre ; this is no treſpaſ; 
ff againſt A. for it happened by 4.'s fault, in not incloſing white. 
il  _ acre againſt black-acre. 
Commodum ex injuria ſua nemo habere debet. 


"CASE YL 
bl. ©: RK; $4; 1g. Revver; Prior dative and removable, who has neither a convent nor _ 
| Non-ability, Re- | a common ſeal, and who never was impleaded nor implead- 
| nt 8 able ; brings a writ of error upon a fine levied by his precedeflor ; 
If a prior has a con- 


vent uid « common 20d this matter aforetaid was afligned for error ; this aſſignment 
We | ſeal, heis not re- of error abates his writ ; for it is repugnant that the ſuccefior of 
1 BO + Ha. id ſuch a prior ſhould have a writ of error if he could not implead 
confe/; a iature or Nor be impleaded. And ſuch prior, if he has no convent, is but 
- H__—_ _ gp as a monk ; and a fine levied by a monk of the poſletiions of the 

Garures of H, 8,” Abbey, is void: for partes fints mbil habuerunt, 


Cortraria allegans ; non eſt audiendus. 


Plowd. 112, Error may be brought upon a void judgment ; a proclamation 

made on Sunday 1s void, yet it may be attigned for error to re- 
| verſe a fine; but a party and privy ought to bring this writ of. 
R- -- error. A. levies a fine of lands to B. C. cannot have a writ of 
j error to reverle this fine, although C. be in Pn, and tenant 
'n fee- -ample of the land. | 


9 CASE VII. 
nt 3 Cr. 794. 836. A. Brings a falſe and Gaed action acainſt B. by which B. is 


2 R. 3. 10. caſt into priſon, and dies pending the ſuit : the law gives 
5g on no remedy in this caic ; for the truth or falſhood of the matter 


] cannot appear before it is tried ; and if the plaintiff be barred or 
A nonſuited, at Common Law, regularly all the puniſhment. is 
| amercement. 

8&9Wz.c,m. At this day if a demurrer be adjudged againſt the plaintiff, he 
Cs Ws ſhall not pay coſts, he ſhall only be amerced : fo where an cxe- 
+ Kok LE cutor 1s plaintiff, and he 1s nonſuit, or a verdict paſles againit 
him ; for the ſtatutes which give coſts to the defendant, give 
them only after nonſuit, or verdict again{t the plaintiff, in caſes 
where the ſuit is for a wrong or contract between the contending 
'*® Page 162, parties ; as appears by the ſtatutes which give * coſts to the de- 
tendant, 7 H.8.7. 21 H. 8, 4 Fac. 1, The Chancery makes 

a decree concerning land, which 1s diſobeyed : there is no re- 
medy but impriſonment. Where a 6// of inditment of felony 
12 Co. 24 was found 7gnoranus, a judge of - record procured it to be raſed, 
and to be indorfed, #//a vera: this offence 1s not puniſhable by 
the law ; for that would tend to falſify and avoid a record ; but 
if a judge of record takes bribes, he ſhall be indicted for it ; and 


'P: if he be convicted, he ſhall loſe his office and be fined and im- 


bl h 12 Co. 25, priſoned: ::27 £3: FN, B. 243: 3 Hd: 6. cap. 12. To eraſe 
.\*4 Yel. 140, a record, by which raſure Judgment 1 is reverſed, is felony Debt 
[4 was brought againſt Jobn Barret in the Common Pleas by org. 
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nal writ ; whereas n truth his name was Robert Barret ; the ori- 11 Co. 34. b. 
inal was againſt John, and the three Capars's and exigent ac- Dy: 38." 

BLHAES "9p ; Ga  & 2 
cordingly ; the original was rafed in London and made Robert ; 

and the three Capras's and the exigent were alſo raſed in Middle- 

ſx, and made Robert : this raſure is made felony by this ſtatute ; 


—— 


for this raſure makes the judgment- againſt John void ; and all 


theſe raſures were but one felony ; and no perſon can be indicted 
for felony but where the fact was committed ; and Lond: cannot 
be joined with Mraddleſex nor with any other county ; and there- 
fore this offence as a felony cannot be tried ; and therefore becauſe 
the judges could not puniſh it as a felony, they puniſhed it as a 
miſpriſion of felony ; the puniſhment of which is ranſom and 
impriſonment. Ranſom is a fine trebled ; for miſpriſion of trea- 
ſon the puniſhment 1s impriſonment for life, and the forfeiture 
of all the goods and chattels, and profits of the lands of the of- 
fender during his life. Intereſt reipublice ne maleficia remaneant 
impunita. Yo oe FEED 
A judge ignorantly condemns a man to death for felony, when 
it is not felony; in a manor-court which has the franchiſe of. 
infangthief : for this offence the judge ſhall be fined and impri- 
loned, and loſe his office; and the lord ſhall loſe his franchiſe. 
Theſe points were reſolved in the ſtar-chamber, upon an afſem- 
bly of all the judges there, by the command of King R. 3. 
The aſſembly of the judges was formerly, ſometimes at St. An- Corone, Forfeiture, 
drew's, Holborn; ſometimes at Black ÞFryars. It ſeems that ey pil nm 
there were not then any Serjeants Inns. 2 H. 4.8. 1H. 7. 4. Toles. EARS 
1H. 7: Meh. Term 2. 28. 9% 10. 659100 9vH.3.-:-: 
23. 7 E.4. 12. The four inns of court. 4 E.4. 45. Davess 
Im in the time of HY. 6. 19 H. 8, 13. the judges aflembled at 


- Serjeants Inn, 


CARS VOL 


\ Murderer was indicted before a coroner, ſuper viſum corporis ; 2 R. 4. 2: Indi 
| but the indictment was inſufficient ; the body lay in the ment, Coroner, Prin- 
ſepulchre fourteen days, and was dug up ; and the murderer was ** OS Ip 
indicted again, and ſome 7hat were acceſſaries before the fact. 
The firſt indictment was void in law, and it omitted the acceſ- 
faries before the fact. By the judges of both benches, this 
digging up the corps, and the new indictment, are according to 
aw. 8 
Non praſtat impedimentum quod de jure nom ſortitur effeftum. Obſ. 
The firſt indictment, becauſe it is void, can be no hinderance to 
a ſecond. The coroner has nothing to do with the acceſlaries 


aſter the fa&t; for they do not concern the life of the man ſlain, 
but the receit of the manſlayer. | 


EE 5 WM: On 


3 : H E mayor and commonalty of Southampton have an afſign= 2 R. 3. 7. Corpo- 


ment from the King of a ſum of money, to be paid yearly ration, Precedents. 
to them and their ſucceflors, out of the cuſtoms of this town 
and port ; the mayor alone makes an acquittance upon receiving 
2 it ; 


'Y 


fourth Century. 


"it; this does not bind the corporation in ſtritneſs of law ; byt 
becauſe 100 precedents were ſhewn which allowed it, it was al. 
lowed by all the judges of England, 


©b£, * The mayor and commonalty are one indiviſible body : the 


* Page 163. mayor, as mayor, can do nothing regularly; for he is the head of 
the corporation aggregate, and 1s only a part of zf : but uſage ang 
precedents are not to be neglected in things inditterent, or which 
are not mala in ſe. 

Newvitas perturbat ; nil temere novandum. 


CASE-X: 
2 R. 4. 8t Statute ſtaple or merchant is once certified in Chancery, 
1 we ___ there is no occaſion for a new certificate if the conuſee dies ; 
35 H. 7. 16. 


Ss Par... there is occaſion if the chancellor be named by his chriſtian 
Eviction, Certificate, Name, and dies ; or if the firſt certificate was inſutticient. Upon 


| Retorne de Viicount.  Aatyte ſtaple, a Copias and extent of lands, goods, and chat- 


tels are contained in one writ ; but it is not ſo upon a ſtatute- 
merchant. If the land be extended upon this writ, and the body 


Yel. 179, be not found ; a new Capzas ſhall not be dire&ed to the ſheriff 
= £40: of another county, without a Teftatum that Latitar there. The 


i Cr. 451. 458, EXecutor of the conuſee muſt have a new certificate ; for the cer- 


' F.N.B.13zi. tificate had in the life of the conuſee will not ſerve. A Scire 


= apt : facias does not lie for the executor ; for the ſtatute preſcribes the 
2;E.3.2.  procels, and that muſt be uſed : as W/e/im. 2. cap. 35. gives the 
Cart. 193, _ writ of raviſhment of ward ; this writ has not the words v; & 


armis: for this would not follow the form preſcribed by the 
ſtatute. Lands extended are evicted, at Common Law a new 
extent would not lie; to if the huſband dicd ſeiſed in right of 


Co. Lit. 289. b his wife : but at this day, by the ſtatute 37 HH. 8. where there is 


z32H.8.C.5. a total eviction, a new extent may be awarded. But at Com- 
OS. mon Law, and at this day, ſuch eviction does not hinder a Capras 
5 Co. 87. a, for the body of the conuſor. Where, after a younger ſtatute is 
| Gar 4s extended, an Extendi facias upon an elder {tatute comes to tne 
3 Cr. 160. ſheriff ; the ſheriff has his choice whether to return this matter, 


or to extend the elder ſtatute. 


| By all the juiges of England, 


CASE Il. 


db. A Brought an action upon the caſe againſt the biſhop of El, 


ow 259 for claiming the plaintiff to be his villein, and lying in wait 
4 --- to take him, ſo that he dared not attend his buſineſs ; the defen- 
Dyer 320. dant pleads that the plaintiff is his villein regardant to his manor 
Action fur le caſe. Of Dale; and upon this they are at iflue ; pending which, the 
Ayd le Roy. +f 9 P : a : 4 ! 3 Þ g , 

4 Co. 18.  faid manor was ſeiſed into the King's hands, for an offence com- 
Oy Gerrard's mitted by the biſhop ; and upon this, a writ was awarded out of 
en] 4. 32. Chancery, that no procceding ſhould be Rege inconſulto ; for, if 
2 E4 5. a trial ſhould paſs for the plaintiff, it might be evidence againſt 
Dyer 329. the King. - 


By the judges of both Benches. 


Tae 


F. and Fjefrone firme; but a ſearch, can be granted only upon a 


appearance upon it, are no part of the body of the record 
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The King may grant his aid, or Rege znconſulto, in treſpaſs Odſ, 
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petition of right. 
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CASE XI 1 

| 4 Is bound to B. 4n an obligation ; A. IS named of Dale with- 2 R. g. i 
out an addition ; B. ſues 4. upon this obligation ; A. ſhall OY Oh: | 

not be received to plead, that there is Over-Dale and Nether- ee PCY - ELS l: 
Dale, end that there is no Dale without an addition : for the ob- 2 Co. 4. a. | 
ligation 1s otherwiſe ; and he ſhall not be received to contradict '$ 


his own deed, but he ſhall be eſtopped by it. 
| By the juſtices of both Benches, 


CA-S:E-XIM. * Page 164. 
Brings debt againſt B. in the Common Pleas ; they are at : R. z. it. 

' iſſue; the plea is diſcontinued by the King's demiſe ; a re- 5 C9: 37- 

is ſued; the plaintiff has verdid& for him, and judg-po?* oi 

ſummons 15 ſued ; plaintiit has verdict for him, and judg-3,,, Original, 
ment.; a writ of error 1s brought ; and the error atligned was, Brief, Diminution. 
that there-was no entry made of the appearance of the parties Arſon 35 Scar 
unon the re-ſummons : judgment was athrmed. For the re- this Gay. 
ſummons is as a new original ; and the original and the entry of 
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which is removed : the writ of ertor is to remove the record ; 
the original 1s no part of it ; that remains with the Cu/tos brevium, nally 93: pl. 15; 
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but the record with the prothonotary. But in this caſe, the | 
writ upon diminution alledged, ſhall be revoved by Certiorar:. [ 
A writ of diminution 1s a Certzorart, jo Fes 4 
Ss By all the judges. [ 
Diminution does not he after 77 nullo erratum ef} is pleaded ; Obſer. b 
for it is repugrant to the plea, which goes to the whole : for q 


this plea implies, and refers to the errors aſſigned by the plaintiff; 
which being the iſſue between them, no-other can be afligned : 

and after iſue joined, fuch new matter is not to be alledged. 

But if the original be returned, upon a writ of diminution, after ; Co. 5. b. 
in null erratum pleaded, the court will not reject it. 


A 
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CASE XIV. 


HE ſtatutes of England do not bind the lands or goods !2 Co: 1359, 117. 
of the people of Ireland ; but they bind their perſons : as Leh. Xen bikes 

the ſtat. of 15 7.6. c. 8. that none ſhould tranſport any mer- Information, | 
chandiſe beyond ſea, except to Calice; it binds all the ſubjects of 
Ireland and others, Tranſporting of ſheep is made felony by + +8 El. cap. 3. for 
ſtatute ; the King may licence this ſort of tranſportation with a the ſecond offence. 
Non obftante aliquo flatuto : for it is not malum in ſe, and was not * 5 we - A 
telony at Common Law. In popular a&tions where the informer POO 
has begun his ſuit, the King's pardon, before the ſeiſure or in- 


tormation diſcharges the offence : but not afterwards, as to the 
Part of .the informer. 


By all the judges of England. 
Q q The 


1 
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2R. 3. 12, 


Challenge, Iffues. 


2R. 3.125 
_ . Debt,. Chancery, A- 
mendment, Lex mer- 


catoria. 


- Obſerv. Nota, 
* Page 165. 
Co. Lint. 182, a. 


Hob. 12. 
2 Sid. 112, 453. 
3 Keb. 91. 


Hob. by. 
12C0..103, 104. 


2R. 3. 2. 


Leagues, Piracy, 


The ſtatutes of England, which expreſly -name Jreland, bind 
them and their lands, and goods. As the ſtatute of 7ork made 
12 E. 2. and the 13 E. 1. de mercatoribus, and others, 


ba 


CASE AY; 


A Brings treſpaſs againſt B. who 15 feoffee to the :uſe of C. the 

'* ſheriff is coutin to B. but not to C..the plaintiff may chal- 
lenge an array made by this ſheriff. If the ſheriff upon the D;- 
fſtringas juratores returns ſmall iſſues, he ſhall be amerced if he 
. does not return more. By all the judges of England. A ſheriff 
-returned 8 d. npon each juror,; he was awarded .to return 2 , 
upon each of them. 


CASE: XVI. 


| HREE Lombards ſued A. in the Chancery for debt upon 

| an obligation bearing date at London, in St. Martin's pa- 
Tiſh.in Bridge-Ward; but neither .the bill exhibited in the Chan- 
.cery, nor the count upon it, had in the body nor in the margin, 
London, nor St. Martin's pariſh : it was amended ; for it was the 
miſtake of a clerk. En TO ren 
By all the judges of England. 


Tf alien merchants ſue for a.debt in Chancery, they are to 
be treated * according to the law of merchants, and of nature. 
13 E. 4. and, where-they trade with a joint ſtock, jus accreſcendi 
has no place. The maſter of a ſhip, in caſe of danger and ex- 
tremity, may .caſt the goods into the ſea; and in ſome caſes, 
ſell the ſhip, although it does not belong to him; as in caſe of 
famine, &c. .At this day, in our leagues with foreign princes, 

the ſubje&s which trade thall be governed by the laws of the 
kingdoms where they trade, 


CASE XVII 


<F- E King of England has a league with Denmark, ſo has 
8 Spain, and fo has the King of England with Sparn alſo; a 


TOON ſubje&t of Denmark robs a Spamard upon the ſeas; 'tthe goods 
Hob. 79. robbed are ſold in England, they ſhall be reſtored to the Spa- - 
ward, becauſe of theſe amities. 
| By all the judges of England. 
CASE XVIL 
rH © PIPES N an appeal of murder, the defendant is outlawed, and has 4 


re facias, R:leale, 


Executior » 


charter of pardon ; the appellee ſhall have a Scrre factas, 
without ſthewing any releaſe againſt the appellant : for the ap- 
pellant ſhall not have execution if he does not. pray it in perſon ; 
| by attorney will nat ſerve; upon this Scrre fac:as the appellant, 
being ſummoned, .makes .default, which default is recorded : 
the appellee ſhall have his pardon allowed, and ſhall be diſchar- 
ged; and the appellant cannot pray execution, at another time. 
By the judges of both Benches. 


An 


RY * PP 
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| An appeal of robbery does not lie againſt one attainted-of ano- 
ther robbery: but it lies in the caſe of murder ; by the ſtat. of 
a H. 7.an appeal of murder, or of any felony ts brought againſt 
two; the appellant's-releaſe to one of 'them will not help the 
other : for they have ſeveral judgments and executions. So 
where an appeal is brought againſt two, and one of them has a 
charter of pardon, and he ſues a Sczre facias againſt the appel- 
lant, who 1s ſummoned and makes default, which is recorded:: = 
this ſhall diſcharge him who has the pardon : but not-the other. 
In debt, the defendant 1s arreſted at the ſuit of 4. upon a 
Capias ad reſpondendum.; the plaintiff has judgment againft him 
in another action ; though he be in arreſt o7 the Cafpias ad reſp - 
dendum, he-ſhall not be in execution upon the judgment ; unlets 
the plaintiff prays it of record, or ſues a Capras.ad atisfaciendum, 
and delivers.it to the ſherift. 
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CASE AIX. 


A Is outlawed of felony and taken upon'the Ca9/as utlagatum:; 1 H. 7. 14. 
* and being brought to the bar, he alledges that at the time vant cio 
of awarding the exigent, he was in priſon in'the caſtle of Oxford; 
and he does not alledge, in whoſe cuſtody, nor in what county 
this caſtle 1s.; nor avers his plea to be true. This priſoner was of 
4ll fame and a notable thief. In caſe of outlawry for felony, the 
errors to reverſe it ought to be.certainly alledged in writing, and 
ought to:to be ſufhcient, before the writ of error be allowed to 
the outlaw. In this caſe-the priſoner was not ſuffered to amend 
this plea; .but was hanged. | 


By the judges of both Benches. 


An outlawry in the King's Bench may be reverſed there ; for 
It is the judgment of the coroners, and not of the court of King's 
Bench. | SD 
_ In civil cauſes, a writ of error is not to be denied to any one, 
and the errors neither are, nor can be aſſigned before the writ of 
error be allowed, and the record removed. But the law is 
otherwiſe in caſes of outlawry of felony, or attainder of * felony ; Pape 166. 
the errors ought to be firſt afligned and allowed before a writ of _ 
rror ſhall be granted. Eg 
Intereſt reipublice ne maleficia remaneant impunita. 


Salus popurt oft ſuprema lex. 


CASE XX. 
| Is bound to B. in a fingle bill for payment of 100 /. the 1 H. 7. 14. 

1 1001. 1s paid, and the bill delivered to 4. and afterwards 5%. +4: Paite 
; B. by force takes it from 4. B. ſues 4. upon this bill : this Juvira gu.ree. ; 
; delivery and taking by force, is not a plea in this ſuit; for a 

; | Vriting fealed and delivered ſhall not be avoided by parol : 

, & where there 75 an obligation, or a bill, 7 is good ab initio. An 

: KF fant ſhall avoid his debt contracted during his infancy : if it 

- © Þ* not for neceſſary proviſions, cloaths, and ſchooling. Cover- 

| ture ſhall avoid a deed: ſo of dureſs uſed to get an obligatory 2 Cs, 9. a. b. 


deed : 


200th, i —_ th. ———_ ——_— —_._— PIT jp EI EY 
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+6 E. 43. 33- 
-- 4; AF. pl.'8. 
Lro. Jac. 29, 216. 
4 CI. 399. | 


— 


—_— 


deed: ſo if a deed be read otherwiſe than it is, to an illiterate 9: 
a blind man. If a woman obligee marries the obligor, it is a 
releaſe in law. A rafure in the deed after it 1s ſealed and dejj- 

vered, avoids it : for this appears within the deed. The duref; 
to gain a deed obligatory creates the deed; and ſuch deed may 


be avoided by plea of that dureſs. In the principal caſe the deed 
was originally ſufficient ; and there is no diſability in the caſe, 


Co, Lit. -30.. 2. 


nor dureſs, nor releaſe in law. A. in this caſe ſhall have relief 
againſt B. in an action of treſpaſs for the taking of this bill ; 
and not an Audita querela : for it 18 only a furmiſe; and a matter 
of fact 1s not of force againſt a deed originally good. 

By all the judges in the Exchequer-chamber, 


Although the obligor cannot avoid his own deed by alledging 


that he delivered it to the obligee upon condition ; yet a ſtran- 


ger to the obligation, to whom the obligor delivered it to be: 


delivered to the obligee upon the performance of a certain condi- 
tion, if detinue be ſued againſt him for this deed by the ob- 
ligee, he'[the ſtranger] may plead this bailment and - condition, 


and pray garniſhment againſt the obligor to acknowledge, whe- 


ther the condition .be performed or not: for he is party to the 


® Co. 155.4. 


1 Mar. 

Dyer 147, 413- 
Hurriſen's caſe, 
Dyer 54. tes 
29 -C.. 2. C,:3. alters 
the law from what 
15s laid Gown 1a this 
paragraph. 
8:Co.:$0:; 

LV'inicr's Cale. 


$ Ec 4. t. 


* Page 1G7. 


+33: 7. $, 
Roy, Tally, Man- 
gatum, Niort, 


bailment ; but not tothe deed : and epon the garnithment, the 
trial of performance, or not, ſhall be between the obligor and 
ablgee. 8H.6. 28... 43 E. 3-27. 4 E..2. Fits. debt, 167. 

Againſt a conſideration alledged in a deed, or an ule declared, 
vo averment to the contrary can be received : ſo of indentures 
upon fines and recoveries, where the fines and recoveries purſue 
them. 1 #Z/. Dyer 169. Altham's caſe. 8 Co. 148. Countels of 
Rutland's caſe, 5 Co. 25, 26. Nihil eft tam naturale quam quid- 
libet difſclvi eo modo quo ligatur. Contract by contract, deed by 
deed, record by record, parliament by parliament. 

A will of land of inheritance devitable by cuſtom, or by ita- 
tute law (though it cannot be deviſed without writing) may be 
revoked by parol: for a wil gives no intereſt in the teſtator's 
life-time, as a deed doth. The uſes of an inheritance, at com-. 
mon law were deviſable by parol, and revocable by parol. An 
appointment of auditors, or factor, or attorney, or arbitrator, or 
a licence may be revoked by parol before they be executed, al- 
though they be by writing : for, they do- not give any intereſt; 
they are only authorities and powers. WO, 


*C ASP XXI. 


ENTHS and fifteenths are granted to the King are to be 

RA puid at certain days; the King makes an atiignment of part 
of thete fitteenths to his creditors ; the King makes collectors of 
theſe fifteenths, and the convocation makes a collector of the 


tenths; the creditors give:them notice of theſe aihgnments : if 


before the day of payment, he is anſ{werable-enly for fo mach 3s 


the colleCtors die after the day for payment, and after notice of 
the allignment ; the colle&ors are liable for all that is afſigned, 
although they have not received any part thereof: for it was 
their fault that they had not collected them. If a collector dies 


he 


4. 


pa 


Fourth Century. 


— py wb ApS 4"; p EO 
oO ns ws. 4 ” 


= he has received, If a colleQor dies after the day of payment, 
| his executor ſhall anſwer for the whole, if he has aſſets; or for 
] as much as the aſſets amount to, If after a colleQor's death, 
, BF his executor colle&s any of them, he is liable pro tanto : and 
{| WU though he had no power to colle&, he is liable to account to the 4: 52 114. b. 
\ WF King: and /o zs every one who meddles with the King's right. [4 Ow go. a. 
- i A King who zs an uſurper makes ſuch aflignment, it ſhall bind 
. WF the rightful King. A tally according to the uſe of the Exche- 9 E. 4. 12. 
; quer is ſufficient for ſuch aſſignment. ge pl mY 
' _ Account lies againſt a ſtranger who occupies the land of an4,t.z. ' 
infant. Account lies upon an aſſignment to receive, whether **z- Accompt, 107, 
the affignment be an aſſignment in deed or'in law ; as zz caje of 
a guardian or ſuch like; and where the defendant pretends to 
receive or colle& profits to the uſe of the plaintiff, 2 M., Br. 
Caſes, 414- A ſtranger who meddles with the goods of the de- 
ceaſed, may be charged as executor of his own wrong. 
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.f CASE: XK. 
 OCANCTUARY at Common Law does not lie for treaſon ; 1H. 5. 27. 


i i_) it lay for other offences. At this day all ſa&tuaries are abo- ; By all 
F liſhed by a ſtatute made 1 Fac. 1. cop. 24. Nec veniam leſo nu- 1,o1 95 Xt Eng- 
; mine caſus habet. ” es 
6 C-ASE-XXIII. 
& | /RITS to certify records, 7ſuing out of Chancery, and | Hy. -, «6. 
| other writs to remove records, out of the court of Com- Dally 93. pl. 15, 
” mon Pleas, are directed to A. B. chief juſtice there, to remove HS. Crowns 
! the record which 7s before him and his companions, without na- : 
ming them. In fines levied, all the judges of the Common Pleas 
” | ought to be particularly named : for ſo is the uſage. LN 
£ | By all the judges of England. 
# Fiat quod prius fiert conſuevit. Nihil temere novandum, Novitas 
: non tam utilitate prodeſt, quam novitate perturbat. Conſuetudo An- 
| gue eft Lex Angie. Theſe are principles in our law. , 
i C ASE XXIV. 
Y the ſtatute of 18 H. 6. the fees of the judges are to be 1 H. 7. 5. 9. 
paid out of the firſt money which the cuſtomers of the cu- *e55 6! Juoges 
ſtoms ſhall receive; and this payment is to be made at a certain 
De day : if the cuſtomers die before the day, their executors are 
i liable for ſo much as they had received. ' If the King grants to 
» any merchant, to retain ſo much of the cuſtoms in his hands, as 
y thall be due by him ; the judges in this caſe may ſue the cuſto- 
F mers or the merchant for their fees; and the King will allow 
: them as much as they. have paid : to the one, upon account ; to 
Q, the other upon petition. Where the King demiles, and the judges 
bo have new patents ; * all the fees incurred before the new patents * Page 168. 


ſhall be paid to the judges, This ſtatute of 18 ZH, 6, has a pro- 
R r viſto 
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viſo that the cuſtomers ſhall not be charged with theſe fees, if the 
clerk of the hamper in Chancery has ſufficient in his hands to pay 
the ſaid fees; and the chancellor 1s to be apprifed and certified of 
it: this appriſement ought to be by a jury, and not otherwiſe : the 
judges may ſue the cuſtomers, and they may plead this proviſo, 
and that the clerk of the hamper had ſufficient in his hands he- 
fore the ſaid ſuit; and this iſſue ſhall be tried by a jury; and 
the chancellor ought to be appriſed of ;t. This appriſement is a 
condition ſubſequent to the payment of the fees. By all the 
judges of England. At this day the fees of the judges are paid 
out of the Exchequer. | Thele fees are an honorarary gift of 
the King; of which the judges are worthy, if they be learned, 
juſt, and uncorrupt. | | 
= Gapreniia legis nummario pretio non et efitmanda. 


C:A'SBE-XXV. 


1H. 7.5.18. ” HE King's tenant 72 capite dies, his heir of full age ; the 
Fines, Feoftment, KF heir before livery ſued, levies a fine of the land to a ſtran- 
Livery, Dower, 'Te- g . Fo 4 paifes the aft ; . 3 
van per le Curteſy, BCT: the fine is good, and palles the eſtate. Tt is otherwiſe, if 
The tenure aboliſhed he makes a feoftment of the land ; for the King is in poſiefſion 
by 12C-2. 24. of it, and the feoffment meddles with the King's poſſeſſion. If 


the heir, after othce and intruſion, levies a fine, it is good. 


Keyleway 88. The ſtatute of Prerogativa regis, upon an intruſion after 
Dye _ St office takes away the freehold of the heir only as to the wife's 
6. 4 -©P-'t: dower, and does not extend to a tenant by the curteſy: where an 
146. 4.5. heir female intrudes after office found, and marries an huf{band 
wy gn 195. who has iflue by her ; he ſhall be tenant by the curtely. Upon. 
Hale's _ the intruſion of the heir of full age, the King's pardon to him 


1 Inſt. cap Tenant of all intruſions, ex:tus & proficua, tlerves him inſtead of livery ; 
per le Curtely. which proves that the freehold remains in the heir ; otherwile 
ſuch pardon would not ferve for livery. 14. H. 6. 26. 


C-A'S E- XXVI-: 


:1H.7.5 N act of parliament made in the time cf King R. 4. baſlar- 
diſed all the children of E. 4. this a& was not * repealed, 
* This is aſtrange but taken off the files of Chancery and burnt; (by the advice 


miſtake in our au- : . . WER 
thor. The year. Of All the judges in England) that no memory might remain to 


book ſys, the judges Poſterity of ſuch an horrible falſhood. The King had pardoned 
adviſed a repesl by the biſhop of Bath and Welis, who had contrived this a& ; the 


tioni he . ; _ ; 
eos pond Feats a lords not knowing this, were proceeding in the upper houſe of 


ſew words of the be--parliament to puniſh this wicked crime : but upon notice of the 
inning of Richard's {7 q pardon, the proſecution vaniſhed. 


ting the ſubſtance of  Beneficium principts debet efſe manſurum. 
tt. And the book 


bids us note that an aRt of parliament was neceflary, te indemnify the keepers of the record for taking it off the fie. 


CASE XXVI. 


LEAD HE crown is intailed to the Iting by a&t*of parliament, 
| . . - : < 
'L ail, noe ag with all the prerogatives and franchites belonging to it : 


this a&t does not extend to take away the libertics or Franchiſes 
hic 
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A* appeal is brought for the death of a man ; pending the Fg Reattachment, 
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which lords or others have by charter, or lawful preſcrip- 
tion. | | 


By all the judges of England. 


An intail of the crown extends only to the royal power and 
prerogatives belonging to it : but not to poſſeſſions, or matters 
of profit. | 


Proprietas verborum attendenda «/þ. 


*CASE xXXVIIL - * Pape 169. 


Judge takes a conuſance of a fine ; and before it is certified, * FH 7. 9 
the King demiles : if the judge had notice of the demiſe, Des 248, 4 
the caption 1s void ; for his patent was determined, and there Error, Fines, Ns- 
was no writ of covenant pending. Where there is not a demiſe << 
of the King, ſuch a caption will be made good by a writ of co- 
venant and dedimus poteſtatem, both antedated. The judges of both 
Benches, and the barons of the Exchequer may take ſuch conu- 
fance before any Dedimus pcteſtatem is procured ; but the writ of 
covenant and Dedimus poteflatem may be ſued afterwards, and 
antedated, The chief juſtice of the Common Pleas alone may 
take the acknowledgment of fines without any Dedimus poteſtaten. 
Where the conuſor dies after ſuch conuſance as 17 the ſecond caſe, 
4 writ of covenant and Dedimus poteftatem antedated, and the 
King's filver entered, will make the fine valid. | 
| After the demiſe of the King, trials and gaol-deliveries, had oy; Car. g8. 
before the judges have notice of the demile, are good : and (o it ” Af I 29. 
ſeems to be concerning the caption of fines. 


"© A. $:E  XXIX. 


appeal, the plea 1s diſcontinued by the King's death ; a re- ,,, 
attachment ought to be ſued within a year after the King's de- 7 Co. 29. 


miſe ; the appellant does not ſue it ; the King pardons the ap- eros - 


pellee : this pardon ſhall be allowed without awarding a Sczre gon, Scire facias. 
facias againſt the appellant ; for it appears on record, that the 
appeal is extin&; and it would be in vain in this caſe to award 

a Scire facias. SS. | "nw 
| | y the juſtices of both Benches, 
Lex ml facit fruſtra, 


This caſe is remedied at this day by the ſtatute of the 1 ZE. 6. Dy. 165. 
cap. 7. the appeal continues notwithſtanding the King's demiſe, 7 a 30. 2. b, 


CASE XXX. 


A Brings treſpaſs vs & armis againſt B. B. is condemned in, yn, ,, +0. 
* damages in the time of one King, who demiſes ; upon the 5 Co. 88. a, b. 


Coronation of the new King there was a pardon of this fine ; after C2799"'s caſe, Ex. 


tour years the defendant was taken by a Capras pro fine for the py 


King : Upon a petition to the King in this caſe he ſhall be diſ- 
charged ; and ſhall not be in execution for the plaintiff, ——_ 
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Hob. 115. he ſhould pray it ; for the Capias pro fire iflued erroneouſly after 
a pardon ; and he cannot be in execution at the ſuit, and upon 
the prayer of the party in this caſe, neither after the year is en- 
ded, nor within the year ; for the reaſon aforeſaid. 

By all the judges of England. 


CASE XXXL 


i TH. 7. 22. Is condemned in London for debt, and is in execution there, 
Fines pur Contempt, 


- Hhbere Cardin, Exe afterwards there 1s an indictment and verdict againſt him in 


ecution, London, the King's Bench for treſpaſs; 4. is brought there by Habea; 
Dye. 245 corpus, and pleads Not guilty to the indictment ; and afterwards 
is remanded to London ; and after divers proceſies of D:/tringas 

11ſued againſt the jury, the jury appears; and afterwards he is 

again removed into the King's Bench by Habeas corpus ; and, the 

jury being ſworn, he confeſſes the indictment, and the jury is 

diſcharged : although this inditment was by his own procure- 

* Page o, ment, and was * covinous ; yet he was fincd, and committed t6 
| the Marſhalſea for the ſaid fine, and for the execution 11 


London. | 
By all the zudges of England. 
Velenti nin fit injuria. 
C'A'S E XXX. 
vB. 76 00, N office is found, that A. the King's tenant in capite died 
7g” WY A ſeifed, his heir of full age ; B. traverſes the office in Chan- 


cery, where it 1s returned, and has the lands in farm ; the cauſe 

ſhewn 1s, that 2. in his life-time enfeoffed him him who tra- 

12 C. 2. cap. 24. verſes the office; pending this traverſe undiſcuſſed, the King 
_ anay. 1908 Wh makes livery to the heir : and it is well; for the King ex devi! 
Co. Lit. 77.2. Juſlitie ought to make a general livery to the heir of full age; 
and ought not to delay it; and the traverſer is at no milchiet ; 

| for he may enter or ſue the heir, if he has cauſe. | 

Dower, Fitz. bre. Dower is brought againſt a guardian in chivalry ; pending the 
97 wo writ, the heir comes of full age: the writ of dower abates : for 
A diſcent of the the guardianſhip ended by the act of God; and the guardian has 


Jand pending the nothing of which dower may be rendered. 
writ does noz make | | 


the writ good a- By all the judges of England. 
g4inſt the tenant. | | 


Fee Koggy ge The ſpecial livery commonly made uſe of at this day, is a 


abate the plaintiff's gratia regis. 'There is a ſpecial pardon with this livery, and 
WI. ſeveral non 0o/tante's. The King may deny it if he will. 
Co. Lit. 77. a. 1 | | 

CASE XXXIIL 


1 H. 7. 29. 31. Brings an affiſe of land againſt B, B. pleads that C. was 
HS FX 4 "WE: feiſed in fee of this land, and that being ſo ſeiſed he gave * 
4 ae, Al ys eade BE | X | 6 . | . he 
ing, Preſcription, Nineteenth part of this land to B. in tail, the remainder to t 
Roy, Colour, Va- King, by deed inrolled ; and ſhewed the deed (as he ought) and 
nag prayed in aid of the King ; and gave colour to 4. The deed ws 
of an office and land appurtenant to it. The tenant was ouſtes 
of the aid : for the plaint is of land, aad the bar pleaded 15 : 
2 t 


ex- 


1d 


24S 
> 2 
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74s 
ted 

of 
the 


| Dale. The ſafe method of pleading, where there a variance be- 


he for treaſon at Common Law ; nor was any preſcription for 
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the nineteeth part of this land, and the deed ſhewn is of an office a— 
and land belonging to it. Land. cannot be appurtenant to an 
office without a preſcription ; and it ſhall not be underſtood that 
land belongs to an office, unleſs it be ſpecially ſhewn, by plead- 
ing the preſcription : but if the tenant had pleaded that C. was 
ſeiſed of the othice, to which, from the time whereof memory, 
Gc. a nineteenth part of the ſaid land was appurtenant, &c. and 
given colour as above ; the aid would have been granted. 


By the judges of” both Benches. 


A tenant in tail may have aid of the King. An office may be 

granted to the King. Aid may be had of the King upon the 
grant of his predeceſſor, who was an uſurper. A tenant in affiſe 

leads a feoftment by deed of one acre of the land in plaint, made 
to his father by the ſaid deed ; and he ſhews a deed of land de- 
ſcended to him ; and that this acre is parcel of that land : this is 

well. And ſo 2? zs, if there be a variance in the firname, be- = 
tween the plea and the deed; for a man may have ſeveral fir- 3 Cr. 354. 
names : It 1s otherwiſe if there be a variance in the chriſtian 
name. If the plea be of an acre, and the deed of a manor, it is 

well : for the acre may be parcel of the manor. If the plea be 

of the manor of Dale, and the deed is of the manor of Sale ; this 

is a material variance ; for the manor of Sale cannot be under- 
ſtood 70 be parcel of the manor of Dale, nor 7o be the manor of 


tween the plea and the deed, is to plead, that the Iand in the 
plaint was conveyed by the name expreſſed in the deed : and ſo 
in all caſes where there is no repugnancy between the deed and 
the plea : but in a caſe which cannot ſtand with law ; as in, the 
principal caſe, where the tenant in the afſiſe has the nineteenth 
* part undivided, an affiſe does not lie without a ſpecial ouſter by * Page 171. 
him who has the reverſion, againſt him who has this 19th part. 
Colour ſhall be given in an athſe, although the King has the re- 
verſion. Where aid 1s prayed of the King or of any other, and 
it 1s granted where it does not lie ; this is not error : but it is 
error to deny it, where it ought to be granted. 


_ CASE XXXIV. 


+ HE, reſcous of any perſon indicted of felony, is felony 1 H. 7. 22, 23, 25. 
L by the Common Law. Counſel thall be allowed to a fe- f*!0vy, MO 
lon, if he has matter in law to plead; but he ought to ſhew ———_— 
this matter before counſel ſhall be allowed. Sanctuary did not 


luch ſanctuary, allowed. | 
By all the zudges of England. 


At this day, by the ſtatute 1 Fac. 1. cap. 24. all fanQuaries 
xe taken away. | 
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| CASE; XXXV, 


1 H. 7. 18. THE King's tenant zz caprte dies, his heir within age ; be- 
4 H. 7. 1. fore office found, he may enter and take the profits ; and 
Co. Lit. 39. b. 


Gud: Iatredon, after office found, he ought to waive the poſieſſion, and anſwer 
Dower, Tenant, per to the King for the profits taken. If he enters after office found, 
la Curteſy, and after this intruſion, takes wife ; ſhe ſhall not have dower: 
lined by 12 C. 2. Þy the ſtatute of Prerogatiya regis, cap. 14. it 1s otherwiſe, if 
C. 24- he takes wife before the office found; and afterwards intrudes, 
there dower lies; for the title to dower was before the intruſion. 
The heir cannot enter after office found, without a livery or 
Oufter-le -MaAin, | 
By all the judges of England, 


This ſtatute oi Pra! ogattva Regis does not extend to tenancy 
by the curteſy. 


CASE XXXVI. 


£8: ka PRs 'H D King cannot grant power to any to make juſtices of 
"Ye: Cris, 06; 4 oyer and ferminer ; but he ought to conſtitute ſuch juſtices 
z0 H, 7, 8. himſelf: for it 1s an high prerogative. A grant to pardon trea- 


ſons is void : but in Scotland and Treland ſuch grant to be executed 
in the name of the King 1s good : and fo to make knights there. 
The diſtance of place, and tudden occaſions, and the King's ab- 
ſence make the ditterence. 


By all the judees of England. 
C ASE XXXVII. 


K 7 ING E. 4. oranted to A. the cuſtody of IoodPtick-Part, 

_ for life; Þ. who has a poone of it for his life, from King 
| enters and ouſts 7. 4. brings an alſiiſe againſt B. B. 
in +48 cale ſhall have aid of thi King, by virtue of the ſtatute 
de Bigzamisr, cap, 1 . for perhaps the office was forfeited by the 
default of A. 


2 H. 7-42: 
Ayd le Roy, Sta- 
tute de Bioamis, . 


By all the Judges 71 the Exchequer-chamber. 


X* Page 172. | * CASE XXXVIIL 
2 H. 7.8. [ "'PON a Yenre facias upon an iflue joined, the ſheriff re- 
way 4 xr. a * turns 12 jurors only according to the words of the writ; 


Forms, Precedents, Where he ought to have returned 24 according to conſtant uſage, 

for ſpeeding the trial in caſe of challenge, death, fickneſs, or 

delay of the tales; the ſheriff ſhall be amerced for this return. 

So in a Pracipe gued reddat, it. he returns that the tenant has 

reſtored the 3a to the demandant. So in debt, that the defen- 

dant has paid the debt to the :plaintiff. So on a Duſtringss 

Juratores, that Diftrinxit illos per dgmes exitus ; without mention- 

ing how much upon every one. All theſe are bad returns ; and 

the ſheriff ſhall be amerced for ſuch returns. So upon an Ha- 

beas corpora againſt the jurors, that he has attached the jurors, 
without ſaying, & Hebeo corpora, &c, 


Nite 


| /exin the King's Bench, if the privilege be allowed there. Cro. 
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Note the care of the law in preſerving antient forms, and yet 
upon experiment of a miſchief, although the forms of a writ are 
not to be altered, yet precedents and conſtant uſage muſt be ob- 
ſerved, 


CASE XXXIX. 


TRESPASS was brought in the Common Pleas, and a Capias ® H 7 *. 

* duly iflued againſt the defendant ; upon this Caps, the ſhe- * - es 46h 

riff returned, that ante adventum 11!tus brevis, the defendant was 38 H. 6. 
indicted before the juſtices of peace, for a riot, of which he was ago ns Retorne 
convicted, and fined ; and for ſecurity of the peace, was in cu- MR ae 
{tody of the ſherift : and he had his body at the day in the Capras 

mentioned 1n the Common Pleas : the defendant was awarded to 

plead to the ſaid action and find mainpriſe; and he was remanded Prion and Priſoner, 
to the country for the offences aforeſaid : for the Common Pleas 

has nothing to go with perjury, riot or ſurety of the peace, if 

they do not happen in the Common Pleas ; if they happen there, 

that court will puniſh thoſe offences there, upon indidtment and 

conviction by fine and impriſonment. By the zudges of both Benches 

at White Friars. It ſeems that there was no Serjeants Inns then. 


CASE XL. 


THEN any one 1s arreſted in an inferior court, coming z fg. ;. 2. 
to Weſimm/ter upon a ſuit brought for him or againſt him, Privilege, Execati- 
he ſhall have the privilege to be diſcharged from the ſuit belcro : ME Tons _—_ 
but this ought to appear by the examination of the party, and not 
otherwiſe ; and if upon an Habeas corpus returned, the priſoner 
be not in court to be examined, a Procedendo ſhall be awarded. 
By all the judges. 


If the defendant be in execution in an inferiour court, al- 8 F. 4. 18. 
though he had cauſe of privilege, and the privilege was 7 e LEO 101, 192, 
at the time of the execution, and Yhe wort of privilege delivered: * * 
before it ; he ſhall be diſcharged : but if the writ of privilege was 
not delivered before the execution ; in this caſe the execution 
ihall not be avoided. Where privilege is allowed, and bail found 
and filed the fame term, the bail in the inferiour court is deter- 
mined. Wherenupon the Habeas corpus privilege is not allow- 
ed; a Procedenao thall be awarded, and' the bail in the inferiour 
court remains. Upon a writ of privilege allowed, new bail ſhall 


| be found for the defendant, in the Common Pleas, and an Ori- 


ginal writ ſhall be filed there againſt him ; and a bill of Mzddle- Yel. 


20, Izt, 


5 Fac. 203. and 303. 12 Jac. 2 Bulſt. 286. 


*-CASELXIL * Pape 173. 


| T HE ſurety of the good behaviour extends to any breach of , x. 7- 2. 


the peace and an atfray by matter of dread or fear to the ſub- Peace & ban port, 
ject; but not to chiding words : there ſhould be an aſſault or 
lying in wait. | 

By all the judges. _ 


£1 : 


| has much abridged. 


| By all the judges. 


Fourth Century. 


CE I—_— 


If a man be twice convidted of drunkenneſs, it is an offence 
that tends to the diſturbance of the peace, is a bad example to 
others, and is a caulſe to bind a man to his good behaviour. 

CASE XLII. 
2H. 7.19. * Woman who is the King's tenant 77 capite takes huſband, 
Bas and has iſſue by him; the huſband is tenant by courteſy, 
Dyer 229. and zs the King's tenant ; and ſhall hold this land without any 


Office, Livery, T©- (jt to the King, or livery ; and after his deathg an office of all 


[le Curteſ! 
* Below, py = ” this matter, ſhall ſerve the heir to have his livery. 


By all the Judges of England. 


CASE; XUE 


2 9. RN "OY N caſes of the King's patents with no ob/tante for the Qarie- 
Non obfante. - = _ valty of any county, in fee, tail, or for life; or for the ex- 


Dortation of wool, or for homicide ; ; although there are Natutes 
which ordain ſuch patents to be void, yet with a clauſe of ny 


See 1 W. and M. ob/tante they are good, and to be allowed : and although the ſta- 


The Ca co. - eaten ſay that ſuch p.tents ſhall be void, although they have a 


monly called the clauſe with on cb/tante ; yet a patent of fuch ings with word 
Bill of rights, which F022 ob/tante any Clauſe derogating from the non ohftante will make 
the diſpenſing power the patent good. The reaſon-of the law i 1s, the King, by his 
in the crown, royalty is truſted with the government, pardons and publick bu- 
lineſs : particular caſes may happen which Geterve remiffion, upon 
conſideration of circumſtances. 
_ By all the Juages 1 in the Ex chequer-chamber. 


A pardon of FEY Tg by that name, is not uſed ; but a par- 
don de omnimodis feloniis & omnimedis hemicidiis, with a non obftan- 
tr, will ſerve for murder. The King never grants x pardon 0: 
murder, without ſpeaking with, . or a certificate from the judges 
before whom it was examined : nor doth he grant it but w here 
they think the caſe has circumſtances which deſerve mercy. 


Rex ruy eft anjt wfeum facere non pete. 


CASE XLIV. 


2 H. 7. 6. 4 Has a ſui: againſt B. in the Common Pleas, and afterwards 


2 By 16 arreſted in an inferiour court when he was not coming 
to or returning from the defence of this ſuit, he ſhall not have 
privilege: 


* Page 174. * CASE XLV. 


2 H. 7. pt Judge of the Common Pleas receives in the country a conu- 
no do Atorecy; ſance of a warrant of attorney for A. to appear for the c- 
; " nuſor in a writ of right ; before this warrant is certified, the 
judge dies ; yet the court afterwards allowed this warrant : they 

know the hand-writing of the ſaid judge which atteſts the war- 

rant ; and his ſervant brings it into court. 


By all the udges. 
2 F [8 W here 
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Where a judge, who takes a if prius dies before the Po- Dyer 163. 


fra is certified ; the clerk of the afliſes may well certify it ; or 


the executors of the judge upon a Certioaart directed to them for 
this Pcftea. 


: CASE: XEVIT; 
A* TER a Diem claufit extremum, a ſecond Diem clauſfit ex- * H- 7- 12, 17. 


tremum ſhall not ifiue for the ſame perſon ; but it may for Gs EG Ss. 
another perſon : but not for the ſame perſon at this day ; to avoid num, Ctiice, Gard. 
infinity. | ; | 
By all the judges. 


Trfinitum in jure reprobatur, 


The 2 F. 6. cap. 8. ordains, that if by a falſe office after the , co, 42. 
death of the King's tenant, 4. is found heir to him, where 721 K's caſe. 
truth B. 1s heir; B. upon another office found that he is heir, $0 75 FY- 
x F. N. B. 258. 
may traverſe the firſt office ; but not before an office found for Dyer 229. 
B. If * after the death of a woman who was the King's tenant, * Above, 4, 42. 
an office finds a tenancy by the courteſy, and a/ſo finds the heir ; 12 Cs: cap. 24. 
aſter the death of tenant by the courteſy, this office ſerves the 1... us 8-08 


+ ho : ſolete. 
heir to have his livery, at Common Law. Hob, gt. 


C ASE -XLVE. 


HE King's coiners of gold or filver in the King's mint, 3 H- 7: 10. 
| : | FE a obs - _» Stamf. Corore, 3, 
are traitors if they make the coin contrary to the King's 5 
orders for weight and allay. Uttering of counterteit coin, Dyer 88. _ 
knowing it to be counterfeit, is miſprifion of treaſon : it is not 5 F 4: cap: 4: 
treaſon. The coiners are the makers, actors, and workers of it. 
At this day coiners, clippers and waſhers are all traitors. 


By all the judges. 


He who commits miſpriſion of treaſon forfeits all his goods Treaſon, Milpriſion, 
and chattels, and the profits of his land during his lite. 


CASE XLVII. 


YNE juſtice of peace cannot commit another juſtice of 3 H. 7. | 
LIP peace, for breach of the peacc. | EN. JU0ne Go Fdens 
Par in parem non habet imperium. 


RR | 6 Juflice de 
By all the judges. 


Peace, Juriſdiction, 
| Error, 
The ſeflions -of the peace may commit a juſtice of peace, for 
breach of the peace. Lambard's Juſtice 385. 
Judgments given in a court of record held by charter in cities * ©: 
or town ite, or before judges of afſiſe, or of ger and zer- 1210” 
r s corporate, or before judges of afliſe, or of oyer and zer- ;; x1. 
miner, cannot be reverſed * in the Common Pleas ; but in the * Page 175. 
King's Bench only : for theſe courts of record have equal power 


. Vith the judges of the Common Pleas, by the King's letters pa- 


tent and commiſlions. Againſt F, N. B, 20. 
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Fourth Century. 


4H. 7,12. T_T E who challenged thirty-ſix jurors peremptorily at Com. 


* See 2G. 2.cap. 21, * 23 H. 7.12. In an appeal of death, where the ſtroke is in 


CASE XLVII. 


Welt. 1. cap. 12. B J mon Law for felony or treaſon, ſhould be put to death, 
Hog $9 -6. At this day a peremptory challenge of thirty-five is allowed for 
Challenge, Paine fort treaſon ; for felony oy twenty : by the ſtatutes of 25 H. 8. cp, 
Ard Judgment, 2, 2 M. cap. 10. in an appeal of telony, 1t the detendant ſtand; 
Co. Lir. 136. a, IMmute, he ſhall be hanged : for the pain for? & dure 1s only to be 
inflicted upon an arraignment for felony upon an indictment, 

_ He that is indicted for treaſon, and arraigned upon it, and ſtands 


mute, ſhall be drawn and hanged. 


one county, and the death in another county ; the appeal ſhall 
-be brought where the death was, and be tried by both counties, 


CASE: XI. 


oH. 7.15, Brings: treſpaſs againſt B. B. pleads Not-guilkty, the plain- 
Bar, Error, Atain,, £4, tiff Fay a Ferdice and Han for the efoaly: B. "or 
an action of treſpaſs againſt 4. in the King's Bench, A. pleads 

* Not guilty, it is found for B. and B. has judgment: B. brings 

a writ of error in the King's Bench upon the firſt judgment in 

the Common Pleas ; upon this record removed into the King's 

Bench it appears, that both judgments were for the ſame ireſ- 

paſs ; yet this 1s not ſufficient to reverſe the ſaid judgment 1n the 

Common Pleas ; for' perhaps the. laſt verdict .in the King's Bench 

was falſe. B. 1s put to his attaint upon the verdict in the Com- 

mon Pleas, and 4. for the verdict in the King's Bench. At 

guelibet it ſua via, & ſe non miſcent. A. might have pleaded in 

the King's Bench the (aid judgment in.the Common Plezs againit 

B. So in an Eje&tone firme for the fame /and, the latter cject- 

ment betw2en the ſame parties ſhall be barred upon a verdict, 

and judgment for the former eje&ment. 


By the juages of both Benches. 


; CASE: LE: 
3 H. 7.15. ' HE manor of Dal, held of the King by knight's ſervice, 
4 i. 7, 10. F 1s granted'by act of parliament to 4. A tenant who holds 
zo: H. 7. 22. SEA h , ; K . . "05" $I 
Chatile, Parliament, Of this manor by knight's ſervice dies, his heir within age; 2. 
Perguifite. | has the wardſhip of this heir, and grants it toB. A. is afterwards 


12.6: 2: GP. 2+ attainted of treaſon, the heir being within age ; an office is found 


of this matter, and the manor veits in the King: the King grants 
the ſaid manor to'his mother for life; and the firſt at of parlia- 
ment is repealed, ,and made as if it had never been ; by which 
means A. never had any title to this manor ; and the grant of this 
wardſhip 1s thereby become void : the King's mother ſhall have 
this wardſhip, and not B. for now A. had nothing in the manor 
ab inuto:; and fo his grant to B. was void. 

| By all the judges. 


Where A. has judgment in a Pracipe quod reddat of a manor, 
againſt B. and afterwards a tenant by knight's ſervice of this 
manor.dies, his heir within age; and B, reverſes the Pagme. 
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| Vrit is brought; the demandant in dower ſhall have judgment 


—_— ——— 4 — _ 


B. ſhall have the ward. So of a diſſeiſee, if he enters within 
five years into the manor, of which the difleiſin was made, and 
dies ſeiſed. For their title is by wrong in both caſes. In the caſe va v7 239. 2. 
of a purchaſe made by a villein, or where the recoveree * grants 4. H.8.e. 44. 
a copy of copyhold land ; it is otherwiſe : although judgment be Co. Lu. 53. b. 
reveried, or the difſeiſee enters ; yet the recoveree and the diſſei- * Page |! 70. 
ſor ſhall have the ſaid purchaſe. Where a difleifor grants a copy, 
and the dillettce thall avoid 1t, ſee my Repertory, title Chatrels. 
In caſe of the mortgage of a manor, of which tenant by knight's 
ſervice dies ſeiſed, his heir within age, before the day of re- 
demption; and redemption is made at the day : the chattel 


veſted in this cate ſhall be diveſted, 


CADE: LE 


N office was found after the death of the Lord Dacres, that 2 H. >. 2. 
the faid lord held the manor of Dale of the King by Acari, _ 

knight's ſervice 7 capite, and died, his heir within aze, this Traverſe. : 
office was returned into Chancery ; the ſecond fon of the ſaid Reg 24. 25, 4: 
Lord tendered a traverſe in Chancery to the faid office, and had g 4 6 ge 
the manor 'to farm upon ſecurity g:ver according to the ſtatute : 9 Co. 64 a. | 
and by was of Meonſtrance de drot, he pleads, that A. recovered Pr2 _ . 
the ſaid manor from the ſaid lord in his life-time, by a writ of abolithes ES 
right; and that afterwards, and before efltice found, he entered 
into it, and gave it in tail to him the ſecond ſon ; and traverſes 
the Lord Dacres's dying ſeiſed : this pleading was held inſuft- 
cient: for it begins with a Mon/tarnce de drait, and concludes 
with a traverſe, which is repugnant; for it denies what it has Carth, 166.. 


confeſled. 
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By all the judges of England. 


_ 
_ <= ogy na n—_ 


In this caſe, becauſe the ſecond ſon has not ſhewn 'when 2. 
entered, it ſhall be taken moſt ſtrongly againſt him, that he en- 
tered after the death of the lord; if ſo, the Lord Dacres died 
eiſed ; (for it ſhall be taken moit ſtrongly againſt him that pleads 
it) if he died ſeiſed, zh- ſecond ſon ought not to have traverſed 
that which he has confeſſed by his pleading. The law rejects 


impertinent and repugnant pleading, 


S——X-— <4 
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CASE: Lt 


N dower, the tenant vouches the heir of the huſband in the 4 H. -- 


ſame county ; the heir demands the lien, and denies it : this ESE. ou Fs» Jo 

1 h _ » yer Q% / © 

Cue ſhall be tried, before the demandant ſhall have judgment Dower, Judg nent. 

in dower, | | Dally 52. pl. 2+. 
20. p1L.03.-:.: 

Dyer 202. pl. 17. 

| Mo. 40, 

In this cafe of dower the judgment varies: if it be found9 © "7: ®: 


againſt the heir that he has lands in the ſame county where the 


By all the judges in the Exchequer-chamber, 


againſt the heir : if he ſue be found for the heir ; the demandant | 

{hall have judgment againſt the tenant. See 28 FE. 1. Voucher 

*41. 17 E. 3. 47. 19 E.2. Fitz. Reſceit, 176. 16 BE. 3. 

Fitz. Variance, 61. Judgment, 105, Tudgment, 160, = 
CASE 
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4H. 7. 8. I N an information in the King's Bench for the King, and iſſue 

'Challenge, Roy, In- IN" | Ms , 

Jr ornnsts. Joined, and a panel returned ; the King's ſerjeant or attorne 


Co. Lit. 156.2. may ſuggeſt to the court, that the array is favourably made by 
the ſheriff: this challenge ſhall be received, and tried by triers, 
By the juſtices of both Benches. 
Tuſtitia nemint neganda «/t. 


4 H. 7.18. Coroner upon an indictment of murder ſuper viſum corports, 
thong Reſcett,” _- / \ finds the murderer; and that 4. received the murderer 
AE after the killing ; and that 4. fugam fecit : this finding of the 
coroner, as to the receipt and the flight, was held void. 
, By all tbe judges cf England. 
Upon ſuch inditment the coroner has nothing to do, except 
as to him who killed the man : the finding of the killing, and 
_ of flight, as to the man-ſlayer, or as to acceſſaries before the fac, 
is good ; but not as to acceflaries after the fact. 
4 H. 7.2, THE King ſued a Scire facias upon recognizance to keep 
yen ws 2, the peace, upon a ſurmiſe that the recognizor had broken 
Challenge, Roy,Sub- the peace, the King and the defendant were at ifſue, a jury 1s re- 
jet, | turned ; the King challenges the array, becauſe the ſheritt re- 
turned it at the nomination of the defendant : zhrs 7s a good 
challenge, and thall be tried by two triers. 
By the judges of bot Benches. 
Co. Lit. 156. a. The King may challenge a juror for favour to the defendant ; 
but the defendant cannot, for favour only to the King, challenge 
a juror without ſpecial cauſe ſhewn ; as that the juror is a menial 
ſervant, or officer, or miniſter to the King : for every one ought 
.to favour the King. ys 
CASE LVI. 
4 H. 7. 18. N act of parliament mentioned to be made by the King and 
_ DR. the lords, is null and void, 21 E. 46. 49. The commons 
Prince's caſe, . Are not judges in parliament. TY | 
Parliament, Com- fc SG | 
mons., | Fa 
"_ CASE LVIL 
"1... Os RL HE Eail of Wiltſhire was attainted of treaſon in the time 
Cuter-le-maing, of E. 4. by a& of parliament ; and an office was found of 


Office, Diſceat, : , . ; . 
Monſtance de droit, NiS Manors and lands, which by-this attainder deſcended to King 


Envy congeable., FF, 5, to R. 3. and from him.to H, 7. An a& of parliament was 
made in the time of FH. 7..that the faid a& of parliament Þ. 4- 
ſhould be held as null, and. that the earl ard his heirs might 
well enter into thoſe manors and. lands: upon a petition in the 

1Ngs 


Wo —n 


ſciſure 18 lufhcient. 


whereas the Common Law required, in ſuch a caſe, a petition -to_ 


Fourth Century. 
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King, and a commiſſion upon it, this matter being found, an 
| Oufter-le-main was awarded (the ſaid ear] being dead) for* the 
"heir of the earl. The aforeſaid reverſal of the ſaid a& of F. 4. 
takes away all the diſcents inthe Kings : for there can be no ſei- 


{in or diſcent in tne King, or from the King, but by title and 
matter of record ; and here 1s none. 


By all the judges of England. 


A ſubje& may gain a'title againſt a ſubje& by difſeihin and a 
diſcent ; but the King cannot ; for he.can do no wrong. 
 * At Common Law an attainder of treaſon by act of parlia- 5 Co. ;2, a. 
ment, as long as the attainted perſon lives, without office found, 23 H. 8. 
does not veſt any lands in the King ; for it does not appear that ir ;—< Fe 
they are, nor what they are, and the perſon attainted is /iill alive: * Page 178. 
but if he be dead, his heir cannot take ; for his blood 1s cor- ' + 
rupted ; and 1n this-caſe, they veſt in the King, without office 3 Co. 10. a, þ, 
found, to avoid abeiance : but they cannot be put in charge 
without office or ſeiſure. Now, by the ſtatute of 33 H. 8. cap. 
20. the land of a man attainted of treaſon ſhall veſt-in the King 


without office found, although the attainted perſon be alive ; 


Land deſcends from an ulnrpor King to a rightful King, and 
ſo e-conver ſo. 
At Common Law 4n the principal caſe, becauſe the act of par- 
liament of E. 4. is made null, and entry 1s given to the earl and. 
his heirs; the double .matter -of record is taken away, and the 
Oulter-le-main 18 given by the ſaid aft of King H, 7. Upon an 
Oufter-le-main awarded to a ſubject ; the freehold is in him, by 
the award of the Ouſler-le-main, before he makes entry. | 
At this day, it is ordained by act of parliament -of 2 FE. 6. co. Lic 77. b. 
cap. 8. that where the King .s entitled by double matter of re- 4 Co. 57. b. 5g. &. 
cord, a Monſtrance de droit or traverſe les, as the caſe requires : 


ihe King, and a commiſſion and office ; and if it was found for 


the ſubject, then the ſubje& ſhould interplead with the King. 


CASE LIVIN. 


N information, treſpaſs or Provcipe 3 is brought tor lands in 4H. 7.8. 
Dale, and it is not mentioned in the.count, or margin of wn 208, 
I count, in what county Dale 1s : this action is of no ettect ; ; gas 167, 618. 56. 
tor it cannot be tried. 
By the juſtices of both "EW" DIY xs Fitzberbert has abridged the Lieu and County, 
cale, tit. Sugge/tion 7. but my book at large has it not ſo, Where ww: 
an action 1s brought in corporate towns, the vill in the. Margin 19-299; 
will not ſerve, without ſaying, Infra juriſdifionem bujus curie. 
Croke Jac. 9 95, 90 
This rule holds in all pleas, counts, inquiſitions and infor- 
mations which require trial; the town -or county where the 
action lies reſpeCtively ought to be named. - In debt the defen- 
dant pleads payment at Dale mn regno Hiberne, the plaintiff de- 
murs to this plea; he ſhall have judgment; for the ſaid plea 
cannot have a trial, and it is none in ette&, and is as where the ; 
defendant nhil areit, 


1/u. CASE 
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Wt | | ©CASE_LIX. 

1199 "tf N a'formedon inthe diſcender, the tenant pleads ſeifin in fee 
35.4 LIFE & in his anceſtor, and that being 41o ſeiſed he died fſeifed, and 

1 thy Sage pa [eaMgs - that the land deſcended to the tenant as to his fon and heir, and 


that he is under twenty-one years of age, and he prays that the 
parol may demur during his nonage : judgment was given that 
al; the parol ſhould demur ; the demandant brings error upon this 
i judgment, and alledges for error, th:t the tenant has not al- 
ns ledged in fact, that he was ſon and heir to his father, but by way 
'f of ſuppoſition : this judgment was affirmed ; for it is the utual 
8 form of pleading, and the moſt elegant, and more conſonant to 
A | the Latin Idiom. | 
KW Gs Adjudged and affirmed in error. 


- Piowden, in Sir Ri- * In an aCtion upon the ſtatute of 23 H. 6. cap. 1 5. for an 
in$ chard Buckley's caſe, ynque return of knights of parliament, the count was, /cet que- 
448 rens fuit eletus per majorem numerum tenentium, &c. This was 


f TOs: Fo ruled -good, Fleading by the words cet, patet, conftat, contine- 
Plo. 141. fur, is not good: for it is not a categorical affirmation, The 
\ 2 0:7..303-537- words Zeſtatum exiſtit in the declaration n the King's Bench, is 
WHY ;'Ce. _— good; for there are precedents thus in the declaration in that 
hh 1 Cr. 188, court. -Croke. | 
i. Delay. |  Nete; A writ of error allowed in the principal caſe, although 
IJ the writ was not abated ; nor any judgment given for the tenant, 
"i j Ts nor againſt the tenant ; but only delay awarded during the non- 
ey age of the tenant: for this delay is a great loſs to the demandant. 
Wt The granting of view, aid, or an effoin where they do not lic, 
TY | | _ are delays ; but they are ſhort little delays ; and a writ of error 
$4d | does not lie for them : but this, awarded in the principal caſe is 
1 W- a very great delay. 
Mi CA'S:E -LX; 
by $H-3. 4.469 N treſpaſs, the defendant, by his attorney, pleads Not guilty ; 


Hee, Corrine th after 1fJue joined, and before verdict, the defendant's attorncy 
[ft Attorney, Verdict, dies ; the plaintiff has judgment : but no attorney was made tor 
W Brief, Jeofails, the defendant after the death of his ſaid attorney : this judgment 
Ws | _ was affirmed in error. For, after appearance by attorney, and 
pleading to iſſue, no mention is made of an attorney, but the 

| continuances are between the parties, plaintiff and defendant. 
8 After verdict againſt the defendant in treſpaſs, he cannot aſſign 
WY for error, at Common Law, that there was no warrant of attor- 
200 x Co. 153.2. ney entered far him. 35 H. 6. Fitz. Treſpaſs, 158. Otherwilc 
'7F0 on the part of the plaintiff. Dyer 363. 14 H. 6. Repleader, 
Fitz. 12. 9g H. 4. 3. Utlary 40. At this day by the ſtatute of 
318 18 El, cap. 14. after verdict on either ſide, judgment given {hall 

TY not be reverſed for want of a warrant of attorney. 
17 8 If one in execution brings error, he ought to afſign errors 
88"! his proper perſon, | Sf RT, 


Wk It a tenant, by receit after receit, or a vouchee after he hs 
£180 entered into warranty, or a leflor in Ejefione firme, or an 
"30: 4 torney 


been a remitter of John * to the eſtate-tail, by the deſcent of the #* 


\ the matter and right of the avowry. If the plaintiff be nonſuit, 


—_—— 
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torney dies, pending the plea ; the death of any of them does 
not abate the original writ ; for they are not parties to it. 


CASE LXL. 


TRESPASS was brought againſt A. and B. they pleaded, 5 H. 7. rs. 
that IN, their grandfather was ſeiſed in fee of the land, and © 's caſe. 

died ſeiſed, and that this land deſcended to Fohr his fon and heir, gance, Intendmens, 
and from him to the defendants as his heirs, and they give co- Verdi®, Pleadings, 
Jour to the plaintiff; the plaiatiff replies ; that a long time be- **?!<ation. 
fore N. had any thing in the faid lands, juſtice Martin was ſeifed 
of them in fee, and heing lo ſeifed, gave them to the ſaid VN. in 
tail ; v/Z. to him and the heirs males of his body, the ſaid IV. 
had two ſons, the ſaid Fobr and the plaintiff, that N. died, and 
Jhn died without iſſue male, having ifſue the ſaid two daugh- 
ters the defendants his heir, by the force of which gift to the 
heirs males the plaintiff entered ut ſupra ; the defendant re-joins, 
and traverſes the grft ; the plaintiff has a verdict, and has judg- 
ment; which was affirmed in error. For a wrongful title ſhall 
be intended in 1V, and ſo a ſeifin in fee in him by wrong ; which 
is defeated by the ſaid gift in tail, by juſtice Martin to him ; and 
if after the ſaid gift in tail, N. had diſcontinued the eftate-tail, 
and taken back an eſtate to himſelf in fee, this eſtate would have 
_ #08 In Page 180. 
fee upon him, and from him it devolves upon the plaintiff: and 
if a traverſe had been neceſſary in the replication, yet the ver- 


dit has made it geod. 


Matter of law ſhall not be put into the mouths of the zurors. ,2 f.8. c. 30. 
-.C.ASE-LXI. 


HERE 7s a warden of a free chapel to which a manor be- 6 H. z. iz. 

longs ; this chapel, by conſent of the warden, & concurren- 1? *Þ 7: 19, 20. 
tibus his que in jure requiruntur, in the life-time of the warden, yaicn avowsr 
was annexed to the preſident and ſcholars of Magdal-n-College 1n plevin, ſecond Deli- 
Oxford; the rent of one of the tenants of the ſaid manor was ar- /=2nce, Fleadings, 
rear; the preſident and ſcholars diſtrained, the tenant brings a 


; _ 46 Exchequer-chamber, 
replevin ; they make an avowry, that this union was made by the 


| King's licence, and with the conſent of the warden and the bi- 


ſhop & concurrentibus his que in jure requiruntur : it 18 not ſhewn 
who made the union ; the warden is alive and has not reſigned ; 
and therefore, as it was alledged, the union ought to be underſtood = 
de futuro ; and it may be a Þ lay hoſpital, and that the biſhop + See the book at | 
has nothing to do with it. Notwithſtanding theſe exceptions ; large. 
becauſe the pleading is, concurrentibus his que in jure requiruntur, 
4s above ; it was reſolved good : and the caſe being adjudged 
upon demurrer, a return irrepleviſable was awarded. 

Upon a verdict in replevin, and a demurrer judged for the, 4. 
avowant, a return irrepleviſable ſhall be awarded : it IS otherwiſe Keyleway. 
if the iſſue in the replevin be upon the place; for this is not upon __ Dh 
although he had the cattle before by the replevin, yet he may 
have a ſecond deliverance before the Retorno habends is executed : 
for this is only to revive the former replevin, and it 1s a Swuper- 
fedeas to the Retorno babends. 

CASE 


Confeflion and Avoic 


Union, Avowry, Re. 


By the Judges in the 


"of 
w:. 


\ o 


| + By force of the 


l—_— tt >. tt. A. tt. tit. AMP tte 
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; CASE LXIN. 


GH. 7. 15. T N an afliſe, the: tenant appears by his bailif, and pleads to the 


 Continuance, Aſliſe, p ob - : SE ip 
aſfiſe. the recoonttors are ſworn.; .and day 1s g1ven to the re- 
Bail, Relation. » th S : YES Go 


cognitors & partibus pradittrs ex afſenſu partium, without naming 
the bailiff; and an Habeas corpora is awarded againſt the .recop- 
nitors, returnable at the:ſaid day given.: this 1s a good continu- 
ance both for the bailiff and recognitors: for ad proximum antece- 
dens relatio fieri debet.; the bailift is named before the day given 
r2E.2.C,t, partibus praaids, At this day the tenant may come in and ap. 
pear, if he will, Eo ped —: 

By the judges in the Exchequerechamber, 

Ad proximum antecedens fiat relatia. 


CASE LXIV. 


6H. 7,16. F F a writ of error is brought to remove a record of judgment 
LS given in the Common Pleas ; and the plaintiff in the writ of 
Dyer 245. error leaves .the record there, without removing it before the re- 
3 Cr. 557. _ turn of the writ of error ; or if there be a longer return-day than 


By all the-judges in - 


in the Exchequer- 1 Convenient, in the writ of error (as if the writ-of error be pur- 


chamber. ' chaſed in the beginning of Michaetlmas term, and is made return- 
oY get able in Hillary term) in theſe caſes the Common Pleas may 
Execution is the life AWard execution, although the writ of error be delivered. In 
of juſtice. caſe of the King's demiſe, or of the not coming of the judges, 
2 Lev. 93 .or of .the death of the defendant, if any of theſe happen, ano- 

| ther writ of error may be had, and it ſhall ſtay execution, with- 


out a Syper/edeas at Common Law, if execution has not ifſued : 


| #* Page 18x,, for the a& of God or of the court * are the cauſe. If a Certi;- 


rari be directed to juſtices of peace to remove an .indi&tment 
found before them, they cannot proceed, although the record is 
not-removed. The 21 ac. 1. cap. 8. does not extend to indiQ- 
ments of felony ; but only to /efcr acts againit the peace, as 
ST LEE Toth, treſpaſs, forcible entry and the life : they may 4 procecd 

.in theſe caſes, notwithſtanding ſuch C-r7orar!, if he that ſues 
-out ſuch Certicrar! does not enter into a recognizance with ſure- 
ties, to proſecute it with effect, and to pay coſts to him againit 
whom the treſpaſs was .committed, if .the defendant does not 


Prevail. FED! 
Mora mn hee reprobatur, 
CASE LXV. 
7H. 7. 4: T N rediſſeifin. Error is brought upon a judgment in rediſſei- 
£50. by > 4 fin, and it 1s affigned m this; viz. That whereas the ſheriff 
3 Cr. g, 10. returned that he acce//it ad the tenement in queſtion in perſon ; 


Meton, cap: 3. as he ought) that in truth or acce/jit ad the ſaid tenement to 
Rediſſeiſin, Attaint, ( gh ) t.in .truth ac /l | ten 


- Takia. Acbive- take the inquiſition upon the rediſſeiſin : this error cannot be at- 


ment, Coroner. figned ; for it is againſt the record, and the ſheriff in this caſe of 
rediſſeiſin 3s a judge of .record. If ſuch aflignments of err” 

ſJnould be allowed; there never would be an end of ſuits. It 

the ſheriff mentions .in his .record, that he did not come X oh 

ACE, 


— — h— 
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Cn 


place, but took the inquiſition at another place; it is Coram non 


Judice. This judgment 1n redifleifin was affirmed in error. 


This judgment in redifſeiſin does not bar the defendant in-2 Cr. 435, 
another action ; [for the finding of the jury is not upon an ifſue [<7 vet al miſe del 


joined by the parties ;] it 1s only an inqueſt of office; and an POOL 


attaint will not lie upon a verdict in redifſeiſin. Although the 
ſheriff takes with him the coroners and juſtices of peace as his 
afſeffors ; yet judgment is well given, if the record does not men- 
tion the juſtices of peace : but if the record mentions them as 


- judges, it is otherwiſe. As in the caſe of ſubmiſſion to two ar- 
bitrators, and three make the arbitrement ; and zhe caſe where 


the coroner of the King's houſhold fits Super wiſum corports 4Co. 47. x. 
with the coroner of the county, whereas the homicide was not 
within the verge : for the reaſoning of a perſon who had no bu- 
fineſs there may ſway the cauſe. 
The inqueſt in rediſſeifin 1s not upon an iſſue joined between 
the parties ; and the parties have no day before the ſheriff and 
coroners : but the parties may give evidence there to the jury : 
but there can be + no pleading there. So an attaint does not lie + Q Of a releaſe 


in a writ of waſte where the recovery is by default. | obtained after the 
| PE, | redifſeifin done, and 
| | ſee 40 Afl. 23. 
CASE _ LXYI. Kelw. 125, 


HE ſtatute of 21 E. 3. ordains that errors in the Exche- 8H. 7.13. | 
quer ſhall be reformed by the chancellor, calling to him 200 O_o 
two judges: theſe judges are only atfiſtants, and are not zudges 

of the cauſe; but yet theſe judgments ſhall not be reverſed 

without them. - 


By all the zuſitces of both Benches. 


Upon the ſtatute of Merton, cap. 3. the ſheriff is judge in re- 4 Co. 6;. b 
difſeiſin, Aſumptis ſecum coronatoribus : yet the ſherift only is © ©: 22- 
Judge ; but without the coroners, the judgment is void. 39 H. 

6. 42. 29 Af}. pl. 42. 


*CASE LXVIL * Page 182, 


I) EBT is brought again{t an executor ; the plaintiff and de- , keb. :2;. 
12 fendant are at ifſue; a continuance is made to the feaſt of 9 H. 7. 14. 
Saint Boniface, whereas there are two feaſts of Saint Boniface ; ©,2nnuance, En- 
daint Boniface in the Kalendar, and Saint Boniface in the Mar- 6 Co 20. a. 
tyrology ; the 7r:1al by jury was taken at the feaſt of Saint Bonrface 79 H. 6. 17, 
in the Kalendar, and paſſed for the plaintiff; he had judgment, 
which was affirmed in error : for the feaſt in the Kalendar is moſt 
notorious ; and a continuance to a known feaſt is ſufficient. 
In this caſe, at this Day, although there be no continuance, ,q, ,;, , . 644. 


if afterwards a verdict be given in the caſe, judgment ſhall not 
be reverſed. | 


"Og CASE LXVILL 


N an affiſe, the defendant pleads that he was ſeiſed, until he , » og. 

was difſeiſed by the plaintiff ; and that thereupon he brought Double plea. 

an afſiſe againſt the plaintiff and recovered the land in plaint : 4 Soom bop 6. 
this plea is not double ; for the ſeifin ard diſſeifin of the defen- plead ſeveral mar- 


X x dant ters by leave of the 
court, | 


4 > w_ 
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|; it 11 dant are only an inducement to the recovery which is the effe&t 
1H of the plea. F 
"08 By the judges in the Exchequer-chamber. 


, tl "<RN ALB LEE. 


oM. 5.4, } N replevin, the defendant avows for ſome petty ſervice ; the 
Wn. 2H. 5, cap. 3: plaintiff pleads hors de Jon fee : a juror to try this ifſue ought 
Wo T0008, Ky nes. Þ to have 40s. freehold in the fame county ; although the ſervice 
wn che qualifications of be no more than a farthing per ann. for it concerns the realty : 
Ys Jurors. and now by 27 E/. c. 6. ſuch juror ought to have 4 /. per aw. 


4and 5 W. and M. ©. 01q | 

Cap. 24. : | =S 

- nd $ W. 3. cap. By the judges of both Benches. 
22. 3 Annz, cap. en - es 

18, 4 and 5 Annz, cap. 16, 3 G. 2. cap. 25. 4 G. 2. cap. 7. 


C.ASE-LXX. 


"$I ERS i YN N an appeal, the defendant is outlawed, and has the King's 
bis.) Appeal, Scire facias. Þ pardon ; the appellee fues a Scrre facras againſt the appellant ; 
308 the ſheriff returns the appellant dead: the defendant ſhall have 
31 Bf his pardon allowed without ſuing another Scire Zactas againſt the 
60h heir ; for. that wwerld be in vain. The appeal which was once 
begun, dies with the appellant, and does not deſcend : it would 


2 Hawk. P. C. 163. he gtherwile if it had not been begun ; for there it deſcends. 


c. 23. 11. 41. dubi- 


i [ | EF ET ©; i W000. Judges of both Benches. 
pid | Lex mt facit fruſtra. 
{1% Tenant for the life of another, recovers the land ; ceftuy que 
By | _ evie dies; the heir of tenant pur anuter wie ſhall not have execu- 
_ 1:7 tion, if it appears of record, that his father had only an eſtate 
tt per auter Ve. EE 
” Pane 184, * CASE LXXE. 
"My 10 4 2 25. oh N affife is brought of a caſtle and rent; the tenant pieacs, 
ys Judges in the Bx-. £ Þ that 4. was ſeiled in fee of this caſtle and rent, who thereoi 


chequer-chamber. enfeoffed Þ. whoſe eſtate the tenant has, and that the plaintif 
Dicent, Damages, claims by the deed of feoffment of A. (whereas nothing paiied 

I'itle; Ant. 28--- :  : 4 | , 
AM. r1.6 by the deed) by force of which the defendant entered ; where 

23 be xl. 4 the - , . . . . . 
10 plaintiff makes tile he ought to ſay the plaintiff, Reſolved, that this is a miſtake 
A io of rent by of the clerk, and is amendable. The plaintiff makes his title by 
WOLF; fb . Oiſcent (from his fa- 6.Þ - ; : f 
{1 ther who had the the ſeifin of E. of this caſtle and rent; and that E. dicd thereo 


bit. eſtate of A. which ſejſed, and that they detcended to F. as the ſon and heir of E: 
"8 wi aus nba wg and from F. to G. as the ſon of F. without ſaying heir ; and irom 
betty - 13 Af. pl.4, G. to the plaintiff, as to G's fon and heir. This deſcent from 
b+ 5 x. ig © to G. as lon, was not amendable ; for this is the information 
8 Co. 88. b Of the party; but the jury find for the plaintiff a ſeifin and Git- 
Hob. 51, 52 ſeifin ; the plaintiff has judgment and entire damages, this !s 
4 wig, 909: ill ; for this title for a rent in groſs by a gue eftate without des, 
Co. Lit. 121.a. 1S void; and damages ought not to be given for it. In this atlile 
the bar 1s 1ll ; for the tenant claims the rent in groſs by a q 

e//ate ; which cannot be, it cannot paſs without deed. If ina! 

* See below, 4, $1. afſife the plaintiff makes a full title, and the * bar is ill, and th* 


2 aflile 


Rt 


Fourth Century. 
afſiſe finds a feifin in = plaintiff, and a difſeilin done to him: : 
the plaintiff ſhall recover im this caſe. 

Where the bar is ill, and yet the plaintiff's replication contains Lit. cap. Attorv- 
matter which ſthews that the plaintitk has no cauſe of a&tion, the mn: and Burgage. 
laintiff ſhall not have judgment : in the caſe where there is a de- ab TH C—_ . 
murrer to the replication, if the replication be only inſufficient, s Co. 120. b. 
and does not contain ſuch matter, and the count is good ; altho' Hob. 14. 128, 199. 
the demurrer upon the replication be good, yet the plaintiff ſhall * © 133: 
have judgment ; for the good count is not deſtroyed by the bad 


bar. So 1n the caſe of an aſſiſe, where the plaint is good, and 


the bar bad, and the replication bad, and ſeifin and dUifeian | 18 
found ; the plaintiff ſhall have judgment. 


CASE ELAXH: 


1” HE King has a verdict againſt A. for debt or damages ; itH. 7.1 

T before judgment, the King pardons this debt and damages : Por A by » 
to A. the King thall have judgment. So it is between .common chequer.chan.ber. 
perſons. But becauſe that neither a Scire facas lies againſt the Kdlcalele Roy, Jour, 
King for A. if he be in execution, nor an Audita querela if he '* 

be not in execution ; this pardon and releaſe ſhall be allowed to 


diſcharge the execution. 


CASE LXXHOI; 


'N an aſliſe, the defendant appears by his bailiff, the continu- 11 H. - 
ance 1s by theſe words, die; datus eft partibus prediftis, with- 1s, Cile is more 
intelligible above, 
out mentioning the bailiff; the afhile was adjourned, and the 4 Cale 65; 
coutinuances for the parties and the jury are as above, and the = 
Viccomes habeat corpora recogntorum ; and all well. 


CC A-S-E-LAXIV. 


N raviſhment of ward, the defendant pleads Not guilty, the 12 H. z. 

jury finds the defendant guilty, but they find moreover, that dc = 
pending the writ, the plaintiff feiſed the werd ; the plaintiff has Verdict, 4 odd 
Judgment, this judgment was affirmed in error. The defendant Surpluiage. 
might have pleaded, that the plaintiff ſeiſed the ward pending 9,0 hoe 
the writ; and this would have abated the writ; for the words "oe: 
of the writ or raviſhment are, that the ſheriff ſhall ſeiſe the ward 
ad reddendum * cui reddi debet. In this. caſe the jury found the * Page 4, 
raviihment, which is the iſſue; the finding of the ſeizure 1s 
ſuperfluous, and out of the iſſue. The law is the ſame in the 
like caſe in waſte, and Eje&tone firm. 

Superflua non necent. 


The judgment in a raviſhment of ward, if it be for the Hob. 93. Eoſley's 
plaintiff, if the infant be married, is, damages for the raviſhment caſe, 191. 58. 99- 
and-colts, and the value of the marriage ; if he be not married, Gs 6 Y 
it is to recover the body and damages and coſts for the ravith- 3 2 Cr. 413. 


went, and guod captatur z although the writ be not v: & arms, 


for the ſtatute which gives the writ, has not thoſe words, al- 


though no raviſhment 1s without force. 


CASE 


Fourth. Century. 


13H. 7. 40. by all 
the judges of Eng- 
land. Entry conge- 


CASE LXXV. 


'Deviſes land to be fold by his executors; 4. dies ſeiſed ; 
* the heir of A. ora difſeiſor enters; and the heir or difſeifor 
makes a feoffment of this land to B. B. dies ſeiſed, and his heir 


Co. Lit. 111, 249. is in by diſcent; yet the executors may enter into this land and 


Lit. f. 391. 
10 Co, 98. b. 


13 H. 7.39. 


Rion, Prohi- 
bition. Perjury, 


2 Salk. 547- 


Keyleway 31. 
Avowry, Faux Im- . 
priſonment, double 


# See below. 4, 80. 


4 Co.11.a.+. 
..:$Co::05:& -:: 


Kelyeway 31. 

9 Co. 33. Bucknal's 
caſe, 24. a. b. 
Traverſe, Tenure, 
Seilin, Avowry. 

St. Marl. c, g. 

10 Co. 108, 


* Page 185. 


ſell it; for a diſcent takes away rights of entry, not titles 0: 
. powers ; as entry for a condition broken, entry for mortmain : 
neither does it take away in the caſe of a deviſee or patentee of 
land, where an abator enters before them, and dies feiſed ; for 
they have no other remedy ; and executors have only a power 
and when they ſell, the vendee is in by the will of the deviſor, 
paramount the diſcent. | 


CATE Lxxvr 9 


F perjury be committed in the Spiritual court in a cauſe of 

of matrimony, tithes, a teſtament, a legacy, or of any other 
thing, of which the conuſance belongs to their juriſdiction ; that 
court ſhall have juriſdiction in ſuch caſe of perjury, and no pro- 
| hibition lies ; it 1s otherwiſe where the perjury concerns a tem- 
poral matter. Py the judges of both Benches, The Spiritual court 
will not give ſentence upon the teſtimony of one ww:znefs only ; 
and yet if the cauſe belongs to their juriſdiction, a prohibi- 
tion cannot be granted on this account. Often adjudged, 


CASE LXXVIL 


\ N avowry is made for * many cauſes, it is found for the 
avowant for one of them ; as where the avowry is for ho- 
mage and fealty not done, and rent not paid; and it is found. 
that the homage and fealty are done, but that the rent 1s not 
paid ; the avowant ſhall have a returh ; for he had one good cauſe 
to diſtrain ; and he ſhall be amerced for the other, pro falſs clr- 
more, In falſe impriſonment, where the defendant juſtifies for 
ſeveral cauſes, and ſome of them are found good, and others 
not; the defendant ſhall not be amerced for this fallity ; for 
there was good cauſe for the arreſt ; and this is only a defence, 
_ and not by way of action, as an avowry 1s. 


CASE LXXVI. 


N treſpaſs, affiſe for rent, ceſſavit, reſcous, raviſhment ot 

ward ; in ail theſe caſes the tenure is traverſable : in avow!y, 
where a voluntary ſeifin was had of more rent than ought 0 
right to be paid, the ſeifin only is traverſable, where the tenure 
is agreed. If the reſervation of the rent be by deed, in this cate 
the ſeifin of more rent will not avail ; for it 1s contrary to the 
deed. An avowry is upon the poſleflion, and to have a return 
of the cattle diſtrained ; but treſpaſs, an afliſe of rent, * a «/ 
ſavit, reſcous and raviſhment of ward concern the right. Ad- 
Judged and affirmed in error. 

| 2 


The 


Fourth Century, 


Lak. Monat 
4 Rn ——S 1 ttt CT EO COR did BM ho. At. te. ad — Ie. 


The law has great regard to ſeifin, and long poſſeſſion. 
Ex diuturnitate temports omnia fraſumantur efſe ſolemniter ata. 


CASE EXXVIIL. 


T*RESPASS vw & arms was brought againſt the ſervant of a '; H. 7. Me 
lord, who diſtreined for rent or ſervice pretended to be >2Y'*v4y 31- 


meager © 9 Co. 75. a. 
Jue to the lord; it was adjudged maintainable, and athrmed in : H , 0. 


error ; for the ſtatute of Marlbridge fays only, Domzinus non punig- Treſpals vi & armi... 


tur fer redemptionem, which does not extend to the ſervant, | $45,__ 4 
he diſtrains without cauſe ; for this ſtatute is to be taken ſtriMly, Lit. cap y TY 
derogat Commun Legi, The faid ſtatute is to be thus underſtood ; 
that at Common Law in ſuch caſe where treſpaſs was brought 
without v/ & armis, and it was found againſt the defendant ; 
he ſhould be only amerced : but always in treſpaſs v! & armis if 
the defendant was convicted, he was fined and impriſoned : 


' and this ſtatut? *® exempts the lord from the fine. Upon a writ * See below 4, 80. 


of an ation of F treſp:is guar vi & armis, if it be in treſpaſs de Sp Fo hs 

clauſp frao, .or battery, and vi & armzs 1s omitted in the count ; + 'Ses 6 wy " rg 
it cannot be amended after verdict. Cro. Jac. 526, 536. Thecap. 8. ; 
Statute of Marlbridge, cap. 4. alters the law as to the Jord, * =: 443: 

where he diſtrains upon his tenant. 


CASE LXXIX. 


Woman brings an appeal of the death of her huſband againſt :3 H. 7. 10. Prin- _ 
A two; it is found that one of them ſtruck the huſband, of ſip and Accellary, 
which ſtroke he died; and 'that the other defendant held the lu 
huſband in his arms when the former ſtruck him. Ot : 


By all the judges in the Exchequer-chamber. 


They are both principals; for both were preſent when the 
fact was committed, LO EY: 


CASE LXXX. 


N replevin, the lord avows-the diſtreſs taken for ſuit of court, 13 H. -. 30. 

_ and the tenure to be by ſuit of court and rent ; but the lord 9 <9: 33: 4- 
in his ayowry does not ſhew the time and place, when and where et 0. Avow- 
the court was to be held ; and fo the avowry was inſufficient as ry, Waiver, de cho- | 
to this ; but the iſſue was joined upon the tenure, and found for yo gas 9 900%; 
the avowant ; the avowant had judgment, and it was affirmed © © 0 


In error : for the plaintiff not demurring upon the avowry, this 


4 fault being only in point of form, he has waived it, and admitted, 


that he knew when and where the court was held. And where 
an avowry 1s for | two things, and one is found with the avow- 7 See above, 
ant, and the other againſt him ; the avowant ſhall have a return 
for one cauſe, and be amerced for the other. The lord ſhall have 


homage and fealty done to him but once in the life-time of his 
tenant. | bo 


4, 77* 


| If the lord cuts down trees, or breaks the cloſe, or hedges, or 9 Hf. 5: 14- 
Zates, or abuſes the diſtreſs, and does not behave himſelf as a 24 £4 
lord ; an a&#ion of treſpaſs vi & armis, lies againſt him ; but not Lied. 6s Releaſes. 
| Yy where 


i 
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where he only alledges tenure, and takes a diſtreſs for the 


|" | ſervice, and an ifſue is found upon the tenure : as zf 77 be alledged 
Wl 1 by fealty and rent, and the tenure is found by fealty _ al.. 
[nk though the iſſue be found againſt the lord ; yet becauſe the te. 
"a nure is found, and that he is lord ; the court ex officio ought 
in Mo. + See above, 4. 77.to + abate the writ : it is otherwiſe if no tenure be found at all; 
Mie : for then he is nat lord. 

\ * Page 166. | *CASE LXXXL 

af | 44 BH. 9.714; ] N an affiſe, as to one moiety, the defendant pleads that 4. 
{ 2" \ COR Alle, F was thereof ſeiſed in fee; and being fo ſeiſed, infeoffed Re- 
' WE El os bert, the tenant's father, who died ſeiſed ; and that this land de- 


ſcended to him as to the ſon and heir, &c. and as to the other 
"238 | moiety, that B. was ſeiſed of it in fee; and being fo ſeiſed, in- 
4 i feoffed Ralph, the tenant's father, who died thereof ſeiſed ; and 
Ws. | | that this land deſcended to him, as to the ſon and heir of the ſaid 
it | Ralph : the plaintiff replies, that after the ſaid dying ſeiſed, and 
| 29H | the deſcent to the defendant, the plaintiff's father was thereof 
Wk i! DE Toy  ſeiſed, and died ſeiſed ; and that it deſcended to the plaintiff, as 
Wa to.his ſon and heir: the defendant rejoins, that before the dying 
th | ſeiſed of the plaintiff's father, the defendant dared not enter 
13M into the ſaid Jands for fear of death ; but that he made continual 
| 7 | claim in fuch a year and day, near the land in plaint : ifſue 
38 | was joined upon this, and found for the plaintiff ; he had judg- 
Wn! -ment, which was athrmed in error. Ralph was amended for 


ſhall have judgment. Reſolved, that the plaintiff cannot make 


| | i © a title at large, when a diſcent is pleaded in bar; but he ought 
2 T' [to confeſs and avoid it, or traverſe it. $5 H. 7. 29. Colts 
A | Ajjfe. 
"Mit | CASE LXXXII. 
Pk 14 H.7.13. byall J* HE ſtatnte of the 13 R. 2. cap. 18. ordains, That if « 
DIY Pte ia way | falſe verdict be given before the mayor and bailiffs of L:1- 
; Artaint, Equuy. Cc, and an attaint is brought upon it, that it ſhall be tried by 
. the good.men of the county ; H. 4. created the faid city a county, 
F and ordained, that the bailiffs there ſhould be ſheriffs. In the 
| 3 FH. 8. it was ordained by ſtatute, That if a falſe verdict be gi- 
6 T wen before the mayor and ſheriffs there, and an attaint is brought 
BY! for it, that it ſhall be tried by foreigners ; a falſe verdi& after- 
Br wards was given in the faid city before judges of Nifi prius : an 
HG attaint brought 1n this caſe ſhall be tried by men of the county 
"ITY of the eity ; for the ſtatute does not ordain a trial by foreigners, 
is in ſuch an attaint ; but oy where the falſe verdict is given be- 
|. fore the mayor and bailiffs, or mayor and ſheriffs there ; and this 
"* caſe is left at Common Law : at Common Law the attaint ſhall 
i be brought in the county where the falſe verdict 1s given. 
"MT | Proprictas werboram Attaints are not to be taken by equity, for they are penal. 
"PUR jab pag _ Faveres ampliand! ſunt, odia rejtringenda. At this day, by the ſta- 
"HAR legi derogant non ſunt $08E Of 23 H. 8. cap. 3. no attaint ſhall be brought, except 1n 
TIF trabendainexcmlum, the King's Bench or Common Pleas, RS 


| + See above, 4. 71. Robert in the King's Bench. If the + bar be bad, and the title 
oaks or the count good, and it is found for the plaintiff; the plaintiff. 


ITY —_— —_—_——. oO 


an © AO) ma D.uXt VX2ya= 


Sw—— —— a— ah MP 


X "9" 


Fourth Century. 


_—_ —_————— tt. tt. Meet. ed — 


a "CASE LXXXII. 


Diſtreſs of twenty cattle is taken, and a replevin ſued of 14 H. 7.4. judged - 
A them, and the Plaint is only of ten cattle. The defendant *"* *Srmed in Er. 


: amy 2 
may avow for the caption of the twenty, or only for the ten in 


the Plaint. 


CASE LXXXIII. 


\ Challenge, that the ſheriff is ſeneſchall to one of the ju- 14H. 7. «. 
rors, 1s not a principal challenge to draw the faid juror. 
By the judges of both Benches. 


So if a juror was married to a couſin of one of the parties, and 
this couſin is dead without ifſue ; 1t is no challenge. 


*CASE LXXXIM. —- * Page 187. 


HE heir of tenant in tail brings a Quare impeait againſt A.15 H. 7 9. 


and counts of an advowſon in groſs ; and of a pift of it "bg O7: 


in tail by deed (which he ſhews) to the plaintiff's father ; and Gar, Grani, 2vare 


and the father's death ; and that the plaintiff is his heir in tail ; 7&i#- 

and that this is the next avoidance, &c. The defendant pleads, 

That the plaintiff's father by a deed (which he ſhews) gave this _ 

advowſon to him and his heirs ; and that a collateral anceſtor of See 4 Ann. cap. 16. 
the plaintiff, whoſe heir he is, releaſed with warranty for him For ccllteral War- 
2nd his heirs, the ſaid advowſon to the defendant and his heirs ; Co. Li. 142. b. 
and that this anceſtor is dead, &c. this is a good bar. | 19 Co. 97. a. 


So adjuaged and affirmed in error. 3 Co. 85. a. 


Whence it follows, that the grant by tenant in tail of an ad- 
'* vowſon or rent intailed, does not end at his death; for if fo, 
this warranty had been worth nothing, for it would have fallen 
upon no eſtate. A warranty does not bind a chatte}, therefore 
It is no plea in treſpaſs. 


CASE LXXXIV. 


BY 


| N a great tempeſt, the jurors after the evidence was 9:02. i; H. ». > 
departed from the bar without leave of the court, and eat 20 H. 7. 3. 

and drank ; and ſome perſons before their return, ſpoke to them CS 
that they ought to find for the defendant, for that the right was By all the judges £ 


on his fide; the jury comes back and gives a verdict for the $108 TOagu- 
plaintiff; this is a good verdict, | aan 

If the jurors after their charge and departure from the bar, 14 H. 7. 29g. 
eat and drink at their own coſts, and give a verdict : it is a good Pe 55+ 37. 218. 
| verdict: if they eat or drink at the coſts of the plaintiff, and 
| givea verdict for him, it is a bad verdi&; ſo e conxerſo ; but by 
| Whatever means they eat or drink ; if it be without leave #f the 
court, they are fineable, That verdict is good, which is given 
againſt him at whoſe coſts they cat and drink, 


CASE 
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11 EN TE TXAXY, — 
A N office is found for the King by a writ of 9uz plura, which 


. 10ſued out of the Exchequer; .the office and the writ were 


x #H ». vi. 
'By the judges .in the 
'E-xchequer chamber. | 


Office, Chancery, adjudged both void; for the King :cannot have any title by it; 


'Breve, 'Exchequer. for this writ is an-original.; and all original writs .ought always 
$008 $4. to.ifſue out of Chancery. 


"3 1 ; CASE EXXXV. 


'Deviles, -that his executors ſhall ſell his land:: neither the 
"ordinary nor adminiſtrators.can.ſe)l.it. 
By the judges in the Exchequer-chamber. 


15H. 7. L2. 


4+CASE LXXXVI. 


pa nlp ba I N Nuore :impedit, the plaintiff counts that 4. was feifed in 
] - Kea SUn'® } fee of 4 manor to which the. advowſon belongs ; and that the 
Lmpedit, ef ; - | | ERR. 
| church being void, he:proicntcd, and his clerk was admitted and 
inſtituted ; and :that 2it-rwards this manor with the advowſon 

was given to. the King b, + of parliament ; and that afterwards 

the. King granted it to thi 14; and:that he church became 


void by the death of 4's -:«, who died; and that the plain-_ 


tiff preſented another cler)., who was admitted, and .inſtituted, 
and inducted, and died ; and that the church is now void, and 


. that the plaintiff preſented again, and .the defendant diſturbed 


him. 
ia to By all the juages this count -1s not * double. 

'For- the preſentation of A. 1s ſuperfluous; for-it was deſtroyed 
' by the act of parliament;; and the preſentation by the plaintiff 15 
only an execution. of the. a&t of parliament : an act of parliament 
.without any preſentation makes a good -title in a Qyare 1mpedtt. 
If :the a& of parliament had not been .in the caſe, the .count 
-+ Ann ep. 18, a- would have been double, by alledging the. preſentation, admiiſion, 
..gainſt uſurpation diſ- 31 ſtjtution of .the clerks of 4. and of the plaintiff; for one & 
Placing, me efae. them-is a ſufficient title in a Duare impedit. 

1. An a& of parliament. 2. A church diſappropriated. 5: 
-Or newly founded. 4. A recovery in a: writ-of -right of advow- 
ſon; theſe make good titles in Qua. imp. without a preſentation. 

$5 Co. 97. 6b. 98. a. Counteſs of Northumberland's caſte. 20 E. 4 
M- :.:#. N. B.-33- - TO 


CASE LANXIVIE 
29 A 7. 4A Ts indicted of the death of a man /e defendendo; this is all 
Pon ord ' *..one as if he had been indited of manſlaughter, (and /e de- 


Glouceſter, cap. 9.  fendendo. may be taken out of the inditment) and. priſoner being 
arraigned upon the Indictment of manſlaughter, .the ſecond jury 
finds . the truth, that the killing was /e defendendo-; upon this 
.verdi&t he may purchaſe his pardon, and ſhall be bailed :in tht 
. mean time: and where ſe defendendo is .1n .the .inditment, 0 
where it is otherwiſe, if it be found ſo upon:the arraignment) 

: upo 


- Flomicide fe defen- 
nds. Corone. 
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| upon a certificate of this indidtment and arraignment found as 
| aforeſaid ; the Chancellor in this caſe ſhall grant a pardon to the 
party for his life, without applying to the King. _ 
By all the judges of England. 


Manſlaughter fe deferndendo forfeits goods and chattels to the 


King. 


CASE EXXXVAIL 


| N executor with his own goods. redeems the goods of the 2 H 7. - 
{\ teftator which were pawned; or he expends his own money 2 2. 32. 


a ar ES Plo. 184. 
in ſuits as executor ; or pays the debts of the teſtator: The goods Kerns. 


of the tettator ſhall, for ſo much, be changed into the proper 20 I. 7. 66. 


goods of the executor ; and theſe niatters are good evidence to Executor, Debt, Da- 
mages, Evidence. 


ſupport a plea of plene admintſiravit ; for there is no other way in 
law to ſatisfy the executor but by the retaining in his hands fo 
much of the teſtator's goods, and conſtruction of law to change 
them into the property of the executor, as aforeſaid. 

A Sheriff upon his account is charged with a debt to the King, 11 H. 8. 
which he has not levied of the. King's debtor : The debt of the 7 wanted | 
King's debtor is by this means become the proper * debt of the » p., : 


22 18), 
Sheriff; and the Sheriff ſhall anſwer the ſaid debt to the King. WS 


A diffeiſer 1n an aifiſe where damages are recovered againſt him, 5 Co. ;o. b. 
ſhall recover as much as he has paid in rents chargeable upon the - 
lands before the deſleiſin. OB, by 
Executors appointed to fell land, cannot retain the land, and 
pay as much as 'tis worth, and as much as the teſtator appointed 
upon the ſale ; for this 1s againſt the letter of the will and in- 
tention of the teſtator. PEN 
A. in treſpaſs againſt B. for taking an horſe, recovers damages; 
by this recovery and execution done thereon, the property of the 
horle 1s veſted in B. Solutio fret emptionts loco habetur. | 


Pod remedio deflituitur, ifſa re valet, jj culpa adjit. 


A fine is levied of a manor, where the reverſion is to A. in g cg. 68. 
fee to the uſe of B. in fee; B. in this caſe ſhall avow for rent 2 Lev. 240. 
or ſervices without the attornment of the Tenants ; for the ſtatute 
z7 H. 8. cap. 10. of uſes, joins the poſſeſſion to the uſe; and B. 
1s not a party to-the fine, and therefore cannot have a Quid juris 
clamat, or @ per gue fervitia. See my repertory, Tit. Debr. 


CASE LXXKXIX. 


A N executor ſells goods for a ſmall value; a creditor brings 20 H. 7. 


ors, 
advantage to him, So of a delivery of all the gods to one cre- 


ditor for his debt ; in this caſe the other creditor may aver, that 
the goods were worth more ; but ſuch averment does not lie upon 
a fiert facias upon a ſale made by the ſheriff; for he is a ſworn 
officer, and publick miniſter ; the executor is not ſo. 


ZL 7Z TOMS CASE 


Ms Ye NT BEAR EY 4 Ae et - 


a, 


debt againſt him ; he pleads plene adminiſtravit ; the credi- X*yleway 64: 
tor may give the increaſe of the value in evidence, if that be any 
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- þ CASE XC. 


on #0 T7. A Of London was acceſſary at London before the fat to 1 
=. APY 6) murder committed by B. in Ef{:x ; the jurors of Efſex may 
408 ti Hl 4.64 indict this acceſſary. By all the Judges of England. It ſeems that 
"R08 ng i. Bawrs the ſtatute of 2 E, 6. cap. 24. is only an athrmance of the Com- 
Wl q Co. 117. b. mon Law for the Indi&ment of the acceſſary. 
EY 6 uk Stam, 64. Lex nunquam deficit in Tuſtitia exhibendg. 


See 2 Gr. 2 Cap. 21th, 


Appeal, Tndimen, In an appeal in this caſe it is otherwiſe ; for this is a proſecy-. 
+ N0cipY and: Accel” tion for private revenge, and therefore difters from an indiftment 
fa:'y, Trial. kf IM dp | 
at the ſuit of the king. Where the fact is in one county and the 
acceilary before the faf in another county ; where both counties 
can join, the appeal ſhall be brought where the death was, and 


"30 the trial ſhi]l be by both counties ; where both cannot join, in 
Wo! * Or other Felony, 


Wi Gs the caſe of * robbery, the appeal fails ; for it is not aided by 
| Fer the aid ſatute of 2 E. 6. but an appeal of murder is aided where 
| the counties cannot join ; and the appeal lies where the fact was 
Fl! committed. An indictment of treaſon or felony ought to be in 
the county, where the treaſon or felony was committed. 
L | | * Page 190. SOA B ACE; 
11.0 '21 H. 7. 59. Deacon marries, has iſiue and dies ; this ifſue is legitimate, 
bi | becauſe he was not a prieſt. The council of Nee held 
vt =: anno 300, being a general council, forbade marriage to prieſts; the 
i: T1 Latin church a&ed accordingly ; the Greek church prohibited 
Wh. marriage to them, if they were Ces at the time of their ordi- 
41 5&6E, 6.12, nation, the ſtatute of 2 E. 6. cop. 21. ordains their marriages 
bo lawful in theſe caſes, CE. : 
K CASE.XCII. 
b. 7 Ns 6. HEC ftuv que uſe of land, held of the king 77 Coprte by 
WAL | Dyer 174-  knight's ſervice, and of other land held of other lords in 
pl Stamf Prer. 15, focage, dies, his heir of full age: he king in this caſe ſhall 
= Lites aca 64d, not have primier ſeifin, nor is there any occation for livery in one 
8 land or the other ; for ſo was the common law ; and the ſtatute of 
4 4 H. 7. fays, where the heir Crftuy gue ve 1s under age, and no 
0H will was declared by him. _ _ 
a; By all the Tuages of England. 
bus | The king, by the common law, ſuffered no loſs in this caſe; 


for if the heir of the feoffee to the uſe was within age ; (whe- 
ther Cefiuy que uſe was alive, or dead and his heir of full age) 
the king ſhould have the wardſhip of the heir of the feottce, 
Co. Lit. 76 b. and of the land, and if it happened that both the heirs were with- 


Theſe Wardihips are ; 1 1. - The 
aboliſhed by 12 C 2, 1 ®BE> after the « H. 7. and before the ſtatute of uſes: T 


\MFi3 cap. 24. ' king ſhould have the wardſhip of both ; of one by the common 
Wilt law, of the other by the faid ſtatute, 
$08 I Oh. 121. b, At common law, Ceſtuy gue uſe did not forfeit the uſe, for 

3 Co. 3. & : 


felony or treaſon ; for it is only a confidence ; it is ſo at this ny 
) | I | 3oT 


Þ» 


E- — 


Fourth Century. 


_— 


for a truſt of a freehold or inheritance ; but 'tis otherwiſe of a 
chattel. A feoffee upon a truſt at this day, commits treaſon or 
felony ; the land is loſt, and eſcheats, and the truſt is extinct ; 
for the king or lord by eſcheat cannot be ſeifſed to an uſe or 
truſt ; for they are in the py? ; and are paramount the confi- 
dence. | 


CASE. XCIIT. 


H E king grants to the myor, bailiffs, and jurats of the ?* 7. 

{| Cinque Ports, that they ſhall not be impleaded for lands, = op Hg - 
nor for any other cauſe ariſing there, elſewhere than before the 2 lat. 5579. 
conſtable of Dover at Shepeway: This grant does not bind the king <'4ve Forts, Pa- 


in a caſe where he is party ; it does not bind the king as to his ys os 


fo hays 2 Cr. 543. 
own caſe in a Quo Warranto, nor in a Duare Impeait, Yel. 13. 

| 2 + | 3 Cr.g1t, 

By all Foe Judges. on 


An appeal of murder lies in the King's Bench for murder com- ye. 12. 
mitted 1n any of the Cinque Ports ; for otherwiſe if the felon fu- 3 Cr. 3:0. 
 gam fecerit, he cannot be outlawed. Often adjudged. 42 El.Criſpe's 

caſe. The king by his grant cannot exclude himſelf from proſe- 
cuting any plea of the crown; for it concerns the publick gove:n- 
ment, and cannot be ſeparated from his perſon. B 

Fog Nec temfus nec licus occurrit regi. 


"CASE XCIV. * Page 191. 


Ce//ur queuſe in tail to him and the heirs males of his body, +: n. -. 
remainder of the uſe in fee to B. the feoffee gives this land Keyleway 93. 
to A. and to the heirs of his body, who dies ſeifed, having i SE r_—G, 
only a daughter; ſhe enters: She is ſeiſed to the uſe of B. becauſe 1 Co, 122. b. 
A. had notice, and becauſe of the privity of the eſtate. The ori- | 
ginal uſe in tail in A. and the remainder to B. are but one uſe ; as 
an eſtate tail and the remainder in fee are one eſtate. 


By all the Judges of England. 


Although at Common Law, 4. may be ſeiſed in fee to the uſe Dyer 312. 
of B. in tail; yet being tenant in tail, he cannot make a gift in way an Fs 
tail to one, to the uſe of another in tail : For the tenure is the «(ni cap.Tail 19, b. 
conſideration, and the ſtatute of Weſt. 2. has fo appropriated this 2 Cr. 49: 
eſtate tail to the donee and his iflue, that before the 4 H. 7. cap. 
24.and 26 Hd. 8. cap. 13. it could not be forfeited for the father's 
treaſon, neither could his fine be a bar to the iſſue. 


CA'SE:XCY: 


A* efloin does not lie in a Quare nom admijit, for it is a judicial +; x, ». at. 

\ writ iſſuing out of the record. The Statute of 12 E, 2. de Eſloin, Quare non ad- 
Efoniis calumniandis does not allow an efloin after judgment ; and 

this writ always depends upon a judgment. 


By the Fuſtices of both Benches. 


AR 


Fourth Century. 


oh 


|: (IR Sire f1.1tas, Well, 2, 
Fl | Tk Cap.\'45y 

Hob 45. 

Carth, 173, 


21 H.7. 

| Keyleway 97, 
Verdict, Count, Pre- 
Topative, Cuſtom, 


'H} bh link Lit. 366, a. 
» Oo 


k | 1 ..- Hob, 54 


F, | * Page 192, 
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3 Co. 57.4. 
 $. Co. 121.4, 


Wt 19H. 8.6, 
WAR Dyer 3. 
4 H, 7. cap 24, 
++ FILM OW Tail, Fines. 
_TR0Þ 11 Co. 78, b. 
WA 3 CO. 87. 2, 
| (10158 4Godb 301. 


ed 


An eſloin does not lie on a Scrre factas ; > to avoid Delays after 


judgment, 10 E. 4. 30. 12 H. 6.8. It 1s not error to al'ow an. 
effoin when 1t does not lie: It 1s error to reject it where it lies. 


If the defendant be per/crally ſcen in court, it deſtroys the effoin, 
Dyer 268. Where the writ 1s returned tarde, the eflfoin ſhall not 
be adjudged and adjourned ; for the defendant or tenant has ng 
day in court. Dyer 2062, | 

CASE XCVI. 


N information for the king for tranſporting 12co cloaths, 


cuſtom not being paid ; the defendant pleads that he did not 


tranſport any uncuſtomed cloaths ; a verdict is found that the de. 


fendant tranſported 1100 {ſtatute cloaths, which amount to the 


1200 cloaths mentioned in the count ; and that the defendant has 
not paid cuſtom for 600 of theſe 1100 cloaths; and has paid cuſtom 
for the reſidue of them: The King had judgment for all the 1209 


cloaths, and affirmed in error. 


"The law for non-payment of cuſtom is, that if any part be not 
cuſtomed, the whole is forfeited ; but not the ſhips for a ſmall 
matter not cuſtomed. 4$ FE. 3. cap. 8. The defendant pleaded 


in the principal cafe that he did not ſhip any that had not paid 


cuſtom, and it is found that he ſhipped 600, cuſtom not being 
paid : If he had pleaded not guilty ; the King had been barred 
for ſo much as he had paid cuſtom for. _ 

Note ; neither the quality nor the meaſure of the cloaths arc 
mentioned in the declaration ; and yet 'tis well. In the principal 
caſe the verdict of the jury for 600 that had not paid cuſtorn, 1s 
a full verdi&, which gives a forfeiture of the whole to the king: 
The finding that cuſtom was paid for 500 cloaths, 1s out of the 
iffue and ſurpluſage 

* An aflile is brought of a carve of land ; the recognitors find a 
ſeiſin and difſeifin of twenty acres of land, which make a carve; 
the plaintiff ſhall have judgment. Meaſure, weight and number 


diffcr in ſeveral counties. In Yorkſhire they count fix {core ſheep 


to an hundred. 
'This information 1s 1n the caſe of the King. Plaiter's caſe 5 C0. 
34. 6.235. a. is in the caſe of a ſubject, and in this caſe the verdid 


does not ſupply the declaration. In treſpaſs Qyare piſcem ſunm cepit, 


the count ought to mention the ſort of fith ; and a verdict will not 


help this bad. count. 


1t ſhall be taken beft for the King 
Rex nec fallere nec fall poteſlt. 


CASE XCVIL. 


Enant in tail levies a fine; this fine bars the intail, and every 
other perſon who has right, if he doth enter or claim within 
five years after the fine and proclamations ; unleſs ſuch perſon be 


aided by ſome of the impediments mentioned in the ſtatute. 
By all the Juge of England, 


The 


CTRL a 
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Fourth Century. 

| The ſtatute of 4H. 7. requires ſixteen proclamations, four every 

term after the fine is levied. The ſtatute of 41 El. cap. 2. ordains 
that four proclamations ſhall ſerve ; one in the term in which the 
fne is engroſſed, and one in each of three following terms. Jn 


Coke's Caſe of fines, three judges were of opinion that the ſtatute of 


3 Co. 84, 
Caſe-de Fines, 
9H. 3.14, 


Dyer 274 


x YH. 7. does not extend to an eſtate tail; and they relied upon the 
fAaving in the ſaid aft of 4 H, 7. wz. Saving to all their right, to 


whom any right came or deſcended by force of any intail : And 
theſe three Juſtices ſeem to have been in the right. For the makers 
of (the ſaid a& never intended to make void the at of Ye. 2.. de 
fonts, which enatts quod fints levatus by tenant in tail rpfo jure nullus 
/it, The ſtatute of 18 E. 1. de modo levandi fines bars parties and 
privies as the ſtatute of 4 H.7. dath; yet it does not repeal the 
ttatute of Weſt. 2. de doms: The ſtatute of 1 R. 3. which ordains 
| that{the leaſes made by Ceſtuz que uſe ſhall be good ; does not extend 
| ts bind the ifſuein tail; which ftatute of 1 R. 3. was made a little 
| while before 4 H. 7. The words parties and privies are to be un- 
derſtood as to a fee-ſimple, as the ſtatute of 8 E. r. intends them; 
and this ſtatute of 4 H. 7. only intended to remedy the miſchief 


which the ſtatute of 434 E. 4. cap. 16. of nonclaim for fines had 


| introduced ; and not to be a bar to intails: And becauſe of this 
difference of opinions the law was doubtful, until the ſtatute 32 
H. 8. cap. 36. was made; which ordains, that a fine levied with 
proclamations by any Perſen to whom land is in any wile intailed 
hall bar the intail.. | 

An infant, or a perſon beyond the ſeas, or in priſon is diſleiſed.; 
and the difſeiſor levies a fine of the land with proclamations, and 
hve years paſs afterwards ; they being beyond ſea, within age, or 
in priſon, and dying under theſe impediments reſpectively; during 
theſe impediments their heirs ate not bound by the fine, for they 
are excepted, and there 1s no proviſion made in the exception that 


the ſaid heirs ſhall enter, or claim, or bring their action within 


hve years after the full age or liberty of ſuch heirs. See the pro- 
vifion in caſe of the limitation of actions by 21 Fac. 1. cap. 16. 
tor this point. And alſo ſuch heirs at the time of the fine levied 
had no right, as the words of the ſtatute are ; and their fethers 
were not barred becauſe of the ſaid impediments. 


Tenant in tail diſcontinues ; the diſcontinuee levies a fine with 3 Er: 896. 


proclamations ; five years paſs without claim, in the life-time of 


Cr. 430. 


tenant in tail : In this caſe the iflue ſhall have a formedon, and 


thall not be barred; for his father could not claim. 'Tis otherwiſe 
where he is difſeiſed, and the diſſeifor levies ſuch fine, for in ſuch 
caſe the tenant in tail may claim, Gc. | 


* Tenant in tail levies a fine, and dies before the proclamations Daly. cr. Pl, 18, 
pals; a writ of .error is brought before the proclamations : yet 


Page 199. 


the preclamations may paſs in the Common Pleas : for only the 
tranſcript of the fine is removed by the writ of error. 21 E. 2. 
40. a// ſe. Dyer 95. 


 Ceſtui que uſe in tail makes a feoffment, after the ſtatute of 1 R, PalY- 40. pl. 16, 
3. the * feoffee has only an eſtate for the life of tenant in tail : * See below, 5, 20. 


tor the parliament can do no wrong. 


3 A CASE 


Fourth Century. 


Wl DO a ay CASE XCVIIL, #7 


19H.8. 12, \ENAN T in tail diſcontinues and dies, his heir within 
| "Op 7; ls age; a ftranger by covin difſeiſes the diſcontinuee, and in- 
Ms |: Farmer's caſe, Feoffs the infant within age.; the infant is not remitted, although 
"Rk x3 El. he knew nothing of the covin. 


|" Ber 49k; By all the judges of England. 


Covin, Remitter, Tenant in tail who has a wite, makes a feoffment, and die , 
/ as Dower. the feoffee is diſleiſed to the intent that the difleiſor ſhall endow 
=: 6 Co. 58. a. the wife : this dower is worth nothing, becauſe of the covin. 


Co. Lit. 35. 357 be I | | 
2 Co. 67.4. 


| - M | 3 Co. 78. a. : CA S E XCIX. 


Wl 13 H, 8.3. \ HE ſtealing of peacocks or any reclaimed fowl is telony. 
i [ ” all the Judges of England. See my Repertory, tit, Co- 


rone. 
CASE: ©: 


| 26 H. $. 5. EN T in fee or in tail granted out of gavelkind land, fol- 
Four times adjudged. lows the nature of the land, and deſcends as the land does. 
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*Fiith Century. .. "T0 Ps 


CASEL 


Tenant in tail cannot be ſeiſed to any uſe expreſſed: 8 es t@, 
for the ſtatute of Weſt. 2. cap. 1. de donis has ſo appro- ; G. pd io R 
priated and fixed the eſtate:tai], chat neither .the donee Cowper's caſe, Ulſe:, 
. nor his iſſue .can execute this uſe. | T0 

55: 5: By @l 80 JUdges: 
Rux coherent perſone a perſona ſeparari nequeunt. 


"Tenant in tail cannot be ſeiſed to an implied -uſe ; for the 'te- 2 Co. 69. 7;. b. 

nure makes ithe conſideration; nor to an expreſſed uſe. But:in eds ps ” 
| . | | "He F yer 312. pl. 83, 34. 

the caſes of fines ſur grant & render, and cauſa matrimontt prelo- oa 
cuti, they may be averred by deed in writing to be to another 
uſe or intent : for in theſe two Jaſt caſes, the eſtates are not veſted 
by a& of parliament, as in the caſe of a pitt in tail. 
* Neither the King, nor a body corporate, ncr a lord by ef- 1 Co. 122. a. 
cheat, nor tenant for years, can at this day be ſerſed or poſiefled | 
to any uſe. The tenant for years has only a pofſeſiion; he has 
not a ſeifin, which the ſtatute of nſes requires : in the other 
caſes a confidence 1s wanting : the lord by eſcheat in the poſt ; 
and the King and the body corporate cannot be compelled to 
execute the poſſefiion to the uſe, by a Subpeyna ; for it they ditobey 
they cannot be compelled by impriſonment, ; 


CASE I. 


| Delivers 20/7. to B. to buy prunes; B. makes a deed to A. ,gq « 

* teſtifying the ſaid delivery and receipt ; but the ſaid deed Dyer 20. 
has not a word of promiſe or Zeneri, or obligari for payment of * Bui __ 

k k x ; A : 2 «2503 

the ſaid ſum; B. dies inteſtate : an a&on of debt may be main- plgy, 420. 
tained upon this deed, by A. againſt the adminiſtrator of B, [g,,,,- 
was ſo adjudged and affirmed in error. 7 RY 

A. delivers a ſum of money to B. to the uſe of C. B. does 1 H. 7. 
not deliver it : debt lies for this money for C. againſt B. although do $39 24+ 
the words be not apt, yet they demonſtrate the intention. A. Oh of Tawiss 
makes an obligation to B. to the uſe of C. and A. delivers it to tit. Debt, _ 
GC in the preſence of B. and fays to him, this will ſerve : this is NI TE: 


a good delivery to, B, Dyer 192. * Theſe words, I will you«#p,,,o, . . 
ſhall have my land for life, with livery, this is a good leaſe for Writing is neceſiary. 
life; and /o if be had ſaid for years, it would have been a good V*4 4:4. 

leaſe for years. So of a licence to have land for years, it amounts 

to a leaſe for years, Enter and take the land, amounts to a 

fur 


Anrwz, Cap. 
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Fifth Century. 
| furrender ; but a releaſe of the leſſee for life or years, to the le. 
| ſor, does not amount to a ſurrender ; for the words are repug- 
* Page 196, Pant: for * the leſſee is in poſſeſſion ; and the releaſe ſuppoſes 

the leflor in poſſeſſion. 
 F Fr. faits. The words in ſuch + inſtruments as concern the lif2 of | 
man, ought to be certain and invariable. In indztments ang 
A appeals, proditore for treaſon, burglary for hauſe-breaking, rape 
4 Co. 39. b. for :rape, felony for felony, murder for murder ; theje and ng 
other -words will ſerve. In frankalmoigne, exchange, frank- 
marriage, or a deviſe by will, the word, heirs, 1s not neceſlary : 
but eſtates of inheritance which are otherwiſe conveyed, require 
the word heirs. 


S | 
CASE lll. | 

bg "Ls A Lets an houſe with ſeveral utenſils to B. for years, render- 

Kerinny TA ' ing rent ; the rent 1s arrear; 4. brings. debt for this rent, 


and connts upon this leaſe; and does not ſthew in his count 
the certainty of 40h? the utenſils were: yet it is good. So judged, 
and afhrmed 1n error. | TR 


Renh Dake Count. The rent 1n this caſe iſfues only out of the houſe. An Afunp- 
Carth. 276. : 


« Gr, 007. i JE20 Py ſum pr 0 diverſts mercimonits vend!t1s, 18 good, without 
2 Keb. 552. mentioning the particular wares in the declaration : but an de- 
.Hob. 518. 


- bitatus aſſump/it ts not good, without ſome general or ſpecial con- 
10 Co. T7: A. g = Y ft . | . | _ F « | | 
fderation mentioned 4n the declaration. 


CASE IV. 


1H. 8. P | Is attainted of treaſon; an office is found, that 4. was lei- 
REIuy 158: * ſed of the manor of Dale, on the day of the treaſon com- 
Remiter, Recita), E- Mitted-; the King grants this land to B. in fee : (in truth, D. 
oppel. was 1n poſlefſion of this land, and it was his inheritance:) Þ. 
reconveys this land to the King; an a& of parkament 4s made, 

by which it is ordained, that the ſaid attainder of A. {hall ve 

null; the King afterwards by patent reciting the right of D. 

grants this land to D. and his heirs.: D. in this caſe is remitted 

his antient right in this manor. 


By all the judges of England. 


Litt. . 93.  D. had not been remitted, without this recital, but eſtopped, 
by the acceptance of the faid patent, from claiming any .othe 
right than by the-patent. 433 H. 8. Br. Cajes, 206. 


CASE-TV. 
1H. 8. AY a&t of parliament gave to the King all the lands -of which 
-p3botngy | ow A. di:d feifed, ſaving to ftrangers their rights ; an office 1s 
Peotioo, Recital, found that 4. died ſeiſed -of the manor of Dat: : B. who has 
2 Bo 7.17 "Tight to this manor, is put to his petition of right. If the King 
vn this caſe, reciting the right which B. has, grants it to Jum 
by patent in fee; &. is remitted, and ſhall deraign the warranty 


-paramount, as if ke had recovered this land by-petition out of the 
2 Kang © 


-4.C0. 59 b, 
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_ Fafeth Century, | 


King's hands : i the patent had nat ſuch recital, B. would nat Lit. d. 693. 
have been remitted. 
By all the judges. 


'This recital and grant amount to a:reſtitution vpon a petition 
of right. If an act of parliament gives the manor of Dal? ſpe- 
cially, and by that name 'to the King, faving the rights of thoſe 
who have right, or ſaving the rights of ſtrangers; this ſaving is 


i _ woid, for .1t 1s repugnant: and the certainty, and the ſpecial 


naming of the manor takes away the .right of the owner; and 
allo the owner 4s party to the act. 


+ C-A-S'E V.. * Page 197. 


4 Commits Treaſon or felony; the King's :;pardon of all offen- : eh. 0. 

* ces does not pardon treaſon or felony ; the law requires in gg, 12, 7 
the pardon of capital offences, a particular mention of the na- Pardon. 
ture of the crime, me maleficia remaneant impunita, and the King 
be deceived. A general pardon of all felonies is good for any 
felony, but not for treaſon. he - i 

Where a felon 1s attainted, a pardon of the felony wall not 6 Co. :13. «. 
ſerve him without a pardon of the attainder alſo. | 


CASE: VI 


( NYOmmiſſioners of oyer and terminer have no power to enquire 2 H. 8. 

\__/ upon the {tatute of forcible entry : for the ſtatute of 8 ZH. Ban: os 
6. cap. 9. which provides an enquiry and reftitution in this caſe, it Co. 59. a. b. 
appropriates it to the juſtices of peace: but the judges of the Keyleway 159, 204. 
WET: <6 «1. gk | . CW”: - Forcible Entry, Re- 
King's Bench are within the ſtatute ; for the King tits there, and 


CEE 


>» ſtitution, Commiſſio. 


where the King fits eſt plenitudo poteſtatis. ww | ners de oyer and'ter- 
_ Proprietates werborum tuende ſunt, |  lniner, Bank le Roy. 
CASE VI 


A N office finds that a manor is held of the King, but it does, q g_ 

' A not mention any tenure: if there he any record which ex- Keyleway 200, 
prefſes the tenure, it will ſerve as well as if it had been found <p a ; 
in the ſaid office. If an office mentions a tenure by knight's , Cs _ 24. 
lervice, it is to be underſtood 77 caprte. | 


By all the judges. 


At Common Law, although a tenure of the King was only 
found; that was wnder/tood a tenure in capite. Br. Caſes 141. 
But now by the ſtatute of the ſecond of 2 E. 6, cap. 8. a Melius £0. Lit. 77. b, 
mqurendum ſhall be awarded in this caſe. 


CASE VI. 


N treſpaſs or afliſe upon the ſtatute of forcible entry, 8 FH. 6.68.8. 
cap. 9. the defendant is condemned by non ſum informatus : BY wg vos 


he ſhall pay treble damages and treble colts. So adjudged and —_ 
affirmed in error, The words of the ſtatute give them where the 


3B recovery 
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Fifth Century. 


recovery is by verdict 'or otherwiſe in due manner; and thi 
Judgment 1 is in due manner, although not by verdi&. 


? CASE EX, 
» [1. 8. FTER office found for the ſubject in due manner as the 
Key 7g law requires, and proof of the full age of the heir; a pc- 


Dyer 170, 377. nNeral livery is due to the ſuhje& of right; and cannot be denied 
Livery Generzl, Spe- tg him, or delayed : a ſpecial livery may be denied; for it con- 


cial. 


Livery aboliſhes, tains a pardon for intruſion and meſne rates, and ſuch livery 
x2 C, 2. cap. 24, ſerves notwithſt.-nding the not finding of an office for the heir, 
or not ſuing a writ, or though the proof of full age be inſufli- 
cient: for this ipecial livery 1s de gratia regs, and 1s commonly 


uſed at this day. 


* Page 198. ; | CASE A; 
» H. 8, 4 Is ſued in the Spiritual court for maintaining, that it i; 
Keyleway 184. 


Paianden; Tarididie lawtul fer ſecular judges to convene before them, and pro 


tion, Clergy, —Cecd againſt clerks, for offences againſt the peace; and that the 


45 3. cap. 1. exemption of the clergy from the ſecular juriſdiftion is not 
Og yg ;7,; founded upon the law of God : the promoter and abettors of 
Regi, the ſuit incur a Fr@numre; and fo do the judges of the Spiritual 


court, who retain the cauſe. 
Fy all the judges of England. 


CA BA. 
ENANT in tail by knight's ſervice dies, his heir under 


age; the donor tenders him marriage ; he refuſes, and 


TLAES. 
keyleway 174. 
Office, Repugnancy, 


tas. marries elſewhere, bemg {till within age; he dies (having iſſue) 
97 Hog within age in ward ; the ifſue alto dies having ifſue : the donor 
11 Co. 138. ſhall have the double yalue for one, and the ſingle value for the 


a9 nh hs _ ng other ; for the ſtatute of J/74. 1. being a ſpecial ſtatute concerning 
IE wards, is not repealed by Weſ!. 2. which is another ſpecial ita- 
tute. The Wards deed and teoffment, in the ſtatate of J//. 2 
(which enacts that by them a tenant 1n tail ſhall not prejudice thc 
iffue in tail) are not to be underſtood of the right of the ſupe- 
rior lord. Tenant in tail, the remainder in tee, he ceiles tor 
two years ; the Jand ſhall be recovered againit tenant in tail: 
F. N. B. 20;. tor this reaſon, V/2Z. the recovery of the land tor 
the cefler per biennium 18 given by a ſpecial ſtatute. 
A ſpecial ſtatute does not derogate from a ſpecial ſtatute, 
wathout expreſs words of abrogation. 


CASE XII. 


4 5s 8. \ N office is found that the manor of Dale is held of the King 

veyiewey 199, | 4 

Oliice, Repugnancy, in capite, as of the King's manor of Sale ; theſe laſt words 

tatts, are vord, for they are repugnant to the former : and this is 
tenure zn capite, 2nd this cthce ought to be avoided by a tra 
verie, 


By all the judges of England, 


DD .. > wie 
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A. releaſes to B. all ations which B. has againſt A. this is a 

oood releaſe to B. and the other words are void. 9g E. 4. 42. 

14 E. 4. 2. Dyer 56. Keyleway 162, 174. Hobart 274. 
 dnterpretatio fienda ft ut res wvaleat. 


CASE: KXYHT. 


HE King's pardon of all offences and mifdecds contra 1 H. 3. 

3 formam quorumcumque ſtatutorum, extends to the offence of Keyleway 193. 
cloſures againſt the ſtatute of 7 H. 8. but it does not extend to Sreoagye6.. ag 
the continuance of the incloſure after the ſaid pardon, as of a Nulance, Wardllp. 
nufance + a pardon of a nuſance does not extend to the continuance 
of the nuſance after the pardon ; for this continuance is a new 
nuſance, as the incloſure 1s ; for this is a depopulation continued. 


The heir of the King's tenant, within age, enters and takes the 


profits; the King pardons him all intruſions : this ſhall ſerve job. g.. 


him for intruſiens and meſne profits until office found ; but not_ 
for the 1fſue afterwards ; neither does it diſcharge him of livery, 
if he were of full age when he ſo intruded, and obtains a pardon 
of all intruſions, before office found ; this diſcharges him of the 
intruſion, meſne rates, and livery. Dyer 286. 

Prancipis beneficium decet effe manſurum. 

*CASE AMIV. * Page 199- 

A N information of intruſion lies for the King in the Exche- , yy. 8. 

L quer, upon ofhce tound ; although the record bz not there, Keyleway 201. | 
but in Chancery, or with the eſcheator or commiſſioners, or {9 =ation, Exche- | 
their executors : zf 7s ſufficient it there was ſuch office found. 3 


| AE OR 
| by the judges and the Kang” SC unfel, Preroyative- 


CASE XV. 


N office was found that the Earl of Derby was ſeiſed in fee 11H. 8. 
of the Ifle of man, and died thereof ſeifed, his heir within 47 5%; 20% 
age ; the" office is void. This ifland is not part of the kingdom ; fey. Jerſey. 
it 1s governed by its own laws, and not by the laws of this land. 2 E. E 9- 
Gartſty and Herſcy are alſo governed by their own laws: a writ PP 
ck error does not lie upon an erroneous judgment given there ; 
and fo of Garnſcy and Ferſey, &c. Do F 
By all the judges of England and the King's counſe!. 
Nil temere novandum. 
Fiat quod prius fteri conſuevit. 


CASE XVI. | 


F- HE King gives land to A. and his heirs males ; this patent UH. 8. 


is void : for if 4. has only a daughter, and dies; and this 2, 3 


| daughter has a ſon; the fee ſhould be in abeiance ; for the Prince's caſe. 


daughter is the heir ; and if the daughter dies, her ſon ſhould Patent, Prerogative, 
h h g ; | bs ; Br. Patents, 104. 
ave the fee : but the Jaw will not allow fach a ceaſing and re- y,, paues, 84. 

viving of a freehold. The parliament may create fuch an eſtate, 
but it can be no otherwiſe done. -A Rent-charge created de 55's 
may ceaſe and revive ; but not a rent in eſe. 

By all the judges of England. 

"CASE 


a. frh Century. 


CASE XVI. 


©£o, Lit. 130. a. 


24 H. 8. 'F HE killing of a man attainted of Pramunire, is not felony 


ve Cs £4, at Common Law ; for he 1s out of the King's proteCtion 

Corove, Felony, Þut to kill a man attainted of felony 1s felony. A man attainted 

Pramunire. cannot be put to death otherwiſe than according to the judgincn: 
given againſt him, and by the officer appointed for that purpoſe. 


Before the ſtatute of 5 E/. cap. 1. a Man attainted of Priemunire 


might be killed; for he was out of the King's proteCtion, aid 
every one might do with him as with the King's enemy. 
Affirmed in parkament, 


| | CASE XVII. 


'} 2 H. $. 'I2, 
HR.» Is ſeized of a manor to which an advowſon is appendant ; 


Hecker's th: the church voids ; the dean and chapter of St. Pau!'s preſent 


re impeaite =, the dean, without writing, by the name of B. not by the name 


Corporation, Extin- 
i of dean; B. 1s admitted, inſtituted and inducted, and dies ; an- 


other dean is choſen ; and the ſaid dean and chapter preſent him 
by the name of C. without writing ; he is admitted, inſtituted 
and induced; A. brings a Ruare impedit againſt C. A. has judy- 
ment, which 1s athrmed in error. 
1. Reſolved, in this caſe, there is no occaſion to name any 
patron; for no patronage 1 is gained in this caſe: the dean and 
* Page 200, chapter cannot | * preſent the dean :. writing 1s alſo wanting, 
2. Reſolved, where a clerk is in without preſentation, as 1n this 
caſe, or by prayer to be admitted ; ſuch incumbent 1s not aided 


Hob 163, 312,519. by the ſtatute of 25 E. 3. to plead in bar : for there 1s no prc- 
7 Co. 20. a, ſentation in either of the ſaid caſes; and the ſtatute requires an | 


C208: 35g: incumbent preſented. J. An :ncumbent preſented and inducted 


at this day may plead the right of patronage of him who pre- 
fented him, where the patron contefſed, or made default, or 
pleaded faintly : but not the right of patronage in another wh- 

has nat preſented him : and ſo are 15 E. 4. and 14 H. 8. to be 


Co Lit. 344. b. underfitcod. 4. Where a patronage 1s gained by the preſentation, 


000. $3.oÞs admiſſion and inſtitution of a clerk ; ſuch patron ought to be 
named with the incumbent in the Qrare zmpedit ; the incumbent 
ſhall not be removed without naming him allo. 5. A mayor 

and commonalty cannot infteott the mayor by deed with a letter 
we 4 of attorney : ſo of a dean and chapter : for the head cannot be 

Co. Ls 246 b ſevered from the corporation ; it is not a corporation without 

the head : but they may infeoff one of the commonalty ; ; for the 
corporation remains without him : ſo of the dean and chapter. 
A leaſe for years of glebe-land is made to 4. A, becomes par- 
fon there, the leaſe is extin& : ſo of a maſter of an hoſpital. 

A leaſe for years is made to a parſon, the leflor releaſes to him 

Co. Lit. 9. a. and his ſucceffors : the parſon has only an eftare for life ; for the 
releaſe cannot operate for bm in another capacity than that to 
which the leaſe was made; and the word ſucceſlors does not 
amount .to heirs. Where the lefſor releaſes to the leflee for 
years, without other words, the leſſee has an eſtate for lite. 


The ſame perſon at the fame time, cannot have an aſliſe znd a 
2 odd 


| 8. of uſes) makes a leaſe to A. for the life of 4. Ceſtuy que uſe dies: 


uU 
Une ” L 


; c . | n—_ 
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wY 


Ejeiime firme, tor the ſame land : this is the reaſon, that if a 

l:aſe for years be made to 4. who becomes parſon, the leaſe is 
xtin&t : and {oof a maſter of an hoſpital : but if a le»ſe for years 

5: made to 4. one of the commonalty of London; and afterwards 

he becomes mayor, this leaſe is not extin&; and fo of a dean and Q, Lit. 238. b. 
chapter : for the ſaid member of the corporation in this caſe, ; 
does not make the body corporate, nor af the time of the looſe made, 


zp*- £Þ 


| js head of the corporation, and there are two ſeveral perſons in 


this caſe of a corporation aggregate ; one, -a natural body, who 
may bring an egjeftione firme ; the other a body politick and ag- 
gregate, which may bring an affiſe ; ard both at the fame time 
for the fame land. 


C-A-S EX; 


Aware Impedit 1s brought againſt the patron and incumbent to 26 H.8. 23. By the 
{ A preſent to a reftory, of which the incumbent has made a Judge of both 
leaſe for years. to B. by deed ; in this caſe the patron of the in- ,''7, 5 


| wth . : : 14 99. 8-4; 
cumbent confeſſes the action: the leflee for years is not relievable St. ce Glocefer. 


although he comes before judgment and ſhews his leaſe, and ſhews ©P: 2! 


, E hi p * Refceit, Aver, : 
the title of his leffor, and the fraud and collufion : for a parſon Hob. as 


incumbent may, when he will, reſign his rectory, and avoid his 


leaſe ; and the abſence of a parſon for the ſpace of 80 days in a 

| year ſhall avoid the ſaid leaſe ; allo if he will ſuffer a judgment 

| and recovery of it againſt him, fuch recovery ſhall avoid the faid 

| leaſe, The ſtatute of Gloceſter is to be underſtood of leaſes 
| made by ſuch leflors as could not defeat ſuch leaſes by their own 7 UH. 7. 13: 
(acts. 


The ſtatute of G/ceſter, which enaCts that a termor may be re- C6. Lit. 46. a 


| ceived 70 falfpfy, requires a deed, and that the termor ſhould thexy 6 Co. 57. 
| it before judgment, &c. as above ; and extends only to the con- 
| jeffion of the tenant, and to his default after default : it does not 
| extend to feint pleading ; nor where judgment is given upon the 


default of the youchee ; for the ſtatute goes only to the default of 


| the tenant. It aids the tenant by ſtatute and tenant by Elegit. The 

| termor and tenant by ſtatute and Eleg? after judgment againſt the 

| tenant may falfify a recovery had againſt any of them ; by the 
ſtatute of 21 HH. 8. cap. 15. The ſtatute of Gloceſter is uled at this 

| day for a termor : if hehas a deed, and comes before judgment; 

| he may be received to maintain his leaſe, upon averment of col- 
| tafion, and offering to maintain the leaſe of the leſſor. 


Lex vult mbhil fruſtra fiert. 
Fura ſubvemunt Vigilantibus, 


* C ASE NX. * Page 201. 


| ( Eſtuy'que uſe for life, (after the ſtatute of 1 R. 3. which enables 35 H: 8. 


Pp p. 4 EE | | Dyer 57. 

Ceſtuy gue uſe to make leaſes, and before the ſtatute of 27 ZZ. Dally. 40. pl. 16. 
4. 1s only * tenant at ſufferance. An a& of parliament cannot « gc. .y,.. Lg, 
work a wrong ; and this a&t guides this conveyance, and does Ules, Eſtates, Parlia- 
not ſuffer it to extend beyond the eſtate of him who made the Pt, Authority & 


HR h . Poyer. By the [udo- 
leaſe, *Tis otherwiſe of a leſſee for life, who makes a feoftment, « 5% vor!, "ok, mg 


3 C | at 
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at Common I. aw he has gained a fee-fimple: and this caſe js, 
and remains at Common Law, not direQed by any a& of -parlia- 
ment. An Attorney has power to make-a leale for the life of the 
leſffor ; he ma'.es a leaſe for the life of the lefſee : this leaſe js; 
void : in this caſe, if the lefjee enters, ne 1s a difleifor. 'Tis 
_ otherwiſe in the principal caſe : for the {aid Attorney had only 4 
power, and exceeded it ; in the principal cate, the intereſt of the 
uſe is accoupled with the power of the ſtatute. As where the 


of land holden by Knight's ſervice ; a man deviſes the whole : 
this is good for two parts, by reaſon of the intereſt and power in 
the ſame perſon, in the devitor. '- 


CASE XXL 


 36H.8. A N information was brought againſt a vicar npon the ſtatute of 
Dyer6t. {A 21 H. ?. concerning a plurality of farms in ſeven ſeveral 

- By the Judges of both 7.0 . ; | "2 
ks... vills, in four ſeveral hundreds in the county of Efex ; it is ſuth- 


Challenge, Hundre- cient in this caſe to have four Hundredors out of any of the ſaid 
gdors, Panel.  vills | Oe 
See 4 and 5 Anre, wok 


cap 16. That Yeui- At Common Law there ought to be four hundredors upon every 

_re-at Weſt, are to trial, The ſtatute of 35 H. 8. cap. 6. required ſix hundredors 
be ac corpore Comita- . f I- d b | | | x ht } 

5 ; in a plea of I:nd between common perſons. By the ſtatute of 

27 El. cap. 6. two hundredors are ſutticient in perſonal actions. 

__ "This information 1s at Common Law, and only requires four 
hundredors. LO ger 


CASE: XXIIL 


36 -S uo FT Frenchman comes into England with the goods, before war 
of proc is proclaimed between the Engl;/h and French; neither his 
7 E414. perſon nor his goods ſhall be ſeiſed : but if a Frenchman comes 
Hob. 75. into England after the war is proclaimed, his perſon and goods 
F. N, B. 88, . | q F: 4 Re: C 
may be ſeiſed. And fo it is, although he was driven into England 
by a tempeſt, | | 


By all the judges of England. 


| 3 Vent. 174.308. Where the goods of any ſubject of a foreign Prince in amity 
with our King, are taken by an eiſemy of that Prince ; and thelc 
goods come to the hanes of Engliſhmen : they cannot be regained 
trom the Engliſh ; for they were taken Jure Belli, and there 1s no 


us to take away the property from the Engliſhmen. The fale 


_ of any goods in open market, takes away the property. If the 
goods of Engliſhmen are taken by enemies, and are reta'en from 
them by other Engli/hmen : the firſt owners ſhall loſe their pro- 


perty, if they do not claim them on the day of the repriſal, be- 
tore {unſet. 


- 


CASH 


, ftatute of 32 H.8. gives a power to deviſe to any perſon two parts _ 
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[ VN the vacancy of the archbiſhopricks of Canterbury or York , 36 H. 8. 
JOE. : ny - | - | ; Br. Cafes..275, 

[ adminiſtration ſhall be committed, by their deans and chapters / 

| :oſpedtively. OY WO 

i Per onnes legs peritos, and thoſe of the arches. 


CASE XXIV: 


TN an appeal of death, the appellee ſhall not plead that the 37 H. 8. 

| deceaſed aflaulted him, and that he killed him /+ defendend) op: ns #0. 
| hut he ſhall plead not guilty modo & forma, and give this matter in Appeals, ! feniog, 
F @yidence ; and the jury 1s bound to find the truth of the matter, Co:oners. | 
| And he cannot have that plea with a traverſe of the murder : ON IU C hook 
| when the matter of a plea is worth nothing, the traverſe is worth 
nothing ; murder cannot be juſtified, Where a jury finds a man 
flain, upon the view of a coroner; they ought to find who killed 
him ; or that he killed himſelf : or they may find that he who is 
named in the indictment killed him ſe defendendso. Upon an in- 
ditment before other judges, if the jurors acquit the party in- 
dicted, they have no occaſion to find who killed the deceaſed : but 
only to lay, not guilty. _ Wn cs AE © 

Wounding is only juſtifhable obliquely; as to ſay, that the hurt 21 H. 6. 26. 

done was upon the aſlault of the plaintiff and the defence of the : 
defendant, &c. 8, ; 


CASE -XXV:; 
Þ HE Lord in chivalry, during the nonage of the heir in his 3; H. 8. 


wardſhip, ſhall not ouſt the termor of the anceſtor, or the iq 264. 


grantee of the next avoidance, or the grantee of wreck : fo of a 
leaſe for term of life. 8 


By all the judges of England, 


The law in this caſe was altered in the time of ZH. 8. after the 
death of Tuſtice Fitzherbert, who in his Na. Br. 142, holds the 
contrary ; and ſo are many antient books : but the judges, finding 
the great inconvenience which enſued upon it, by diſabling the 
tenants by Knight's ſervice to make leaſes, becauſe of the danger_ IH 
of ſuch wardſhip happening during the years, and perteiving the See 12.C 2.cap.. 
decay of huſbandry and of reparation, and the depopulation that ft Rubs Tons 
attended it ; reſolved as above. But as for the body of the heir, 
although he be bound apprentice in his father's life-time ; and 
| the father dies, his heir being within age and an apprentice : the 
| lord ſhall have him from his maſter during his apprenticeſhip to Yel. 158. 
| inſtru him in feats of arms, for the publick good, as the law 
luppoſes. And in this caſe there is no ſuch miſchief as in the 
ormer ; the Lord ſhall have the rent reſerved upon ſuch leaſe as 
above; and ſhall have the land when the leaſe is ended, it it expires 
during the nonage of the heir. 


CASE 


_ Fifth Century.” 


"_ tt. 4 


CASE XxXVL. - 


eg = Bye + Releaſe of all actions and demands, in the caſe of land, re. 
1. t..598. 509. leaſes the right and entry; in perſonal things it transfers th 


T;r Cates 251. rizht, and bars the ſeiſure. 
Relcales, Barre, 8 


By the gudges of both benches. 


5.4 47. Such a releaſe does not bar a covenant, before the covenant j: 
G2, Hit 292% broken; but it does afterwards. Tis a bar for rent after the day 
of payment, and of an annuity after the day of payment. A ren 
payable and a covenant broken are things 77 Eſc, and do not de- 
pend upon a contingency. It may happen that a covenant may 
* Page 297. be broken, or that * it may not be broken. In the caſes of 
' Co. Lic. 292.d, annuity for life or years, if the grantce, before the day of Pay- 
ment, makes a releaſe of actions to the grantor ; it does not ex- 
Et. 1.512. tinguiſh the annuity; as a releaſe of an obligation does : an oh- 
ligation has no day to come ; but every annuity has. So for 
rent, a releaſe of actions before the day of payment is wort) 

nothing. _ Dx he as - 


© A'S E -XXVII 


34 H, 8. = Covenants with B. by deed in conſideration of the marriage 
Tank) oe ' of the daughter, of A. with the ſon of B. and 100/. paid, to 
niet Coe. Uſe, ftand ſeiſed to the uſe of the ſaid wife for her lite, and atterwards 
Diſcent, Co-one, E- to the heirs of her body by her huſband begotten. This convey- 
NS Ot, ance was made 31 H. 8, afterwards the huſband commits murder, 
gee. it attainted and executed : the wife has an eſtate tail by this con- 
veyance ; and the uſe is well raiſed without inrollment ; for it is 
not raiſed for the conſideration of money only, as the ſtatute ot 
27 H. 8. of inrollments, ſpeaks. This eſtate is not forteitec, 
but preſerved in the caſe of murder and felony, by the ſtatute of 
IWeſt. 2. and for treaſon alſo in this caſe : for the ſtatute of 
26 F.8. cap. 13. which gives a forfeiture of eſtates tail to tnx 
King for treaſon, is where he who commits it, has an eſtate of 
inheritance ; but in this cafe the huſband Has no eſtate of inhe- 
ritance, the wife alone has. If the huſband and wife have an 
eſtate tail, and the huſband is attainted of treaſon ; the land 1s 

torteited. | 5 zZ 
By all the gudges of England. ' MF | 


4. diviſes that the heir of B. ſhall ſell his land ; B. is attaintcd 

_ of felony in the life-time of 4. A. dies : the eldeſt fon of Þ. 
cannot ſell this land : for he is not heir; the blood is corrupted ; 
he 1s the iflue of B. The word heir will not ſerve for a name 


of purchaſe if he be not lawful heir, nor the word iffue : tie WW x 

word fon or daughter will, or reputed ſon or daughter, in the WW |} 

PR Iag caſe of a feoffment as well as of a will ; although they be bal- W i 
2:1.48920 tards, | | (7 


A. makes a leaſe for life to B. remainder to the right heirs o! 
7. S.T.S. is attainted in the life-time of B. A. ſhall have ths WW b 


land after the death of B. there is no right heir of 7, 5. Fer b 4 
4 OT : 


—_—_ FP IPL 
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lord had B. for his tenant, and therefore the lord ſhall not have 

it, for B. is alive. Duplicatus Sanguis is not neceſſary in diſcents -The 

or purchaſes. An alien has * iſſue a ſon by an Eng/ih woman « ae 1, 2. 

an inheritrix ; this ſon is born in England «+ he ſhall inherit his 3 Co. 41. a. b. 

mother's land after her death. So where a man is ſeiſed in right oe” 24 veatutes 

of his wife, an heireſs, and has iſſue, and the huſband is at- Co 1. 84.6. 

tainted, the wife dies, and the huſband dies : this fon ſhall have ? is. 290. 
I1&12 W, 3, cap, 

the land. - 

King IT. 7. was attainted by parhament in the time of R. 4. 7 Ana, cap, 5. 
after R. 3. was killed at Boſworth, H. 7, aflumed the crown upon ' ye vg 
him, and ſummoned a parliament : reſolved that the taking of : Ni d.2 £ 
the crown upon him made the attainder void : for regularly the 1 H.;. 4 
King is only fubject to the law of nature, as to the rights of the 
crown ; as to the rights of the ſubje& he is bounded by the laws 
"of the land. 


7F* HE King being tenant in tail makes a leaſe for life by Co. Lit. 332. b. j; 
patent ; the King demiles : the heir in tail may enter if he a” 5 4 i 

will ; for 1t 1s not a diſcontinuance : the King cannot do wrong. Pas nai... iy 

If the King tenant in tail makes a leaſe for years, his ſacceſlor ance, Recital, Faics. "Þ 

may avoid 1t as weil as the other: or if he will, he may accept the * Co. 44. b. 

rent reſerved, and 1ſo aftrm the leaſe; and when ſuch ſuccefior 

grants theſe lands he need not recite the void leaſe : for though 

it be by patent of record, it is null. If the ſuccefior accepts 

the rent reſerved by the King tenant in tail; a recital of this, 

or a Non obſtante that it 1s not recited, is neceflary : but where 

leales are made by common perſons, and the reverſion comes to 5 yo 56: b; 

the King, the King's grant of this reverſion, without any recital g, "wk, 4 

or Non ob/tante 1s good : for the perſon who purchaſes -ſuch re- _ ; 

verſion from the King has no means to know, whether there be 

iuch leaſes or not ; for they were made in the country, and arc 

not of record, | 


CASE XXIX. 


\ Diſſeiſor, or his feoffee ſows corn, and leaves it growing on 2H. 5: 


the land ; the difleiſee may ſeiſe it. By the judges of both Wt 8 


enches. The ſame law after ſeverance, though it * be carried z LO, W. 
| | Yord $ Cale. 
out of the land. | Is Oe vos. 
| MH; 7-18, | 


| ® 114 C0. ct. be 
CASE XXX. AL t 


F ſtealing of tame peacocks is felony; ſo of tame herons, 18 H. 8. 2. 


pigeons, and young hawks in their neſts : ſo of fiſhes in a 49 H- 6: 14- 
| 13 E. 4.9. 
3 Inſt. 107. 


private lake, and ponds : 'tis otherwiſe of the pheaſant, partridge, 
hare, cony, although they be ſo kept that they cannot eſcape ; 
ft they do not become reclaimed, and be known {ſo to be, by him 
Who ſteals them. | 

The ſ:me law of all wild beaſts which ſerve for men's food : Corone, Fere Na- 
but as to cats, dogs, monkies and the like, 'tis no felony zo ſteal © 
them ; but treipaſs may lie for taking them, _ 

3 D CASE 


Pray 
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, H. 8. -41 Ts attainted of treaſon ; an office is found that A. was ſeiſed 
ds Boa * of the manor of Dale on the day of the treaſon committed , 
Eſtoppel. the King grants this land to B. B. afterwards reconveys this land 


AMEs 5-4. to the King ; an act of parliament 1s made, by which it is ordain- 
ed, that the ſaid attainder of A. ſhall be null; the King afterward 
by his patent, reciting the right of D. who has the right, grants 
this manor to D. and his heirs: D. in this caſe is remitted to his 
antient right in this manor. 


By all the judges of England. 
Without this recital, D. had not been remitted ; but eſtopped 
| by the acceptance of the ſaid patent, from claiming any other 
right than by the patent, 33 H. 8. Br. Caſes 206, 


* Page 205. : CASE. XXAIL 


26H.8. 3. ENT is granted out of gavelkind land to . in fee ; the 


four Times adjudged, F\ Lent follows the nature of the land, and ſhall be ſhared 
Gavelkind, Rent. : Ws 
among male bers. 


CASE XXXIIL 


T6 ee Is indicted of felony in the time of one King, he may be 

Þr, Caſes ae * arraigned upon, and ſhall plead to this indictment in the 

7 £0..30.0.:3t 3.2 | X | | | 

Dive, ance of te of another King. | 

Proceſs. - By all the judges. 

I 'Þ » 8 7. To | \ - he 
| Da in Angha non eſt interregnum. An indictment of felony is 

$5.4 G7 Contra Pacem Domini Regis, Coronam & Dignitatem ſuam in genere, 


"36-6 esk & non in individuo. So of felony committed in the time of an 
Corone, the Caſe of afurper, the felon may be indicted upon it in the time of the 
Ny RR lawful ſucceſſor. A Quare Impedit brought in the name of the 
Br. Patents 22. King, abates by his demiſe; for it concerns the King 7» individu: 
has more than is in hut intruſion into the King's lands, or an information do not abate 
ory " 3 by the King's demiſe ; becauſe they concern publicum Commodum 
A righufol King and the King's profit. A pardon of any treaſon or felony by a 
weed yrtng King who zs an uſurper, being declared K:ng in a parliament con- 
King in Poſſefiion by {iſting of King, Lords and Commons according to the courſe oi 
Aet of Parliament. the law, binds the rightful King. 

'Fhis 1s void, 


CASE XKXXIV. 


''@ E.G, 


4 Co 6, " andrent ; zhe Lord has been ſeiſed of the rent, but neither 
Fr 6 uy Gard, he nor any of his anceſtors within time of memory were ſciſed of 
haart any ward : the ſeifin of the rent ſuffices for the Serfin of the ward, 

| and of all other ſervices that are not annua), and ſo of reliet. 
408 Tenure aboliſh- Th, ſtatute of 32 7. 8. cap. 2. for limitation of aCtions abrogates 
i2 C, 2. cap. 2g, All former actions by former ſtatutes. A ſzifin in law as of ho- 
460.5. b.9, a mage, fealty, eſcuage, ſuffices within this ſtatute, to make avowry 
ena ke for any rent ; for this 1s a ſcifin in law ; and the ſeifin of 7 
annua 


65 eecaCcCk cr MM GEE amod FR -_ * * 


Br. Caſes 425, 430. 4 Holds by knight's ſervice of B. by homage, fealty, eſcuage 


TY 
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| annual ſervice is a ſeifin of all, as aforeſaid. It may be, and we 
ee, that ſome men live 100 yeats, ſome 120 years : this is the 
reaſon that the writ of Qyare Impedit, the afliſe of Darren 
Perſentment, and the writs of ward are not within the ſtatute 
of limitations of 32 H. 8. as appears 1 Mar. cap. 5. at this day 4 * 5Ann-z, cap, 16 
the ſtatutes of limitations which are in force, are 32 H. 8. cap. 
2, 1 Mar. cap. 5. 21 Fac. cap. 5. 21 Fac. cap. 16. the 21 Fac. 

cap. 16. alters the limitation of formedons from the courſe uſed 

before. | | | 


CASE XXXY. 


"THE college of Grer/tocke was founded by Pope Urban, 7-5. 
without the King ; and it conſifted of a maſter and ſix her Colle: 
prieſts, which were bound to pray pro defundtis in fide ; the maſter ges, Univerſities, | 
was preſentable to the biſhop, and was admitted by him, and was rj gee 
not by election ; they had not a common ſeal, nor any certain BEDe-- 
place of habitation, nor land, but 5/. per Annum paid to the 
| maſter; but in the book de primrs, z. e. of firſt fruits, it is. 
| called the college of Grey/tock : it was reſolved by the judges of f 
| both benches that this college is not within 1 BE. 6. cap. 14. for 44 E- 3: a 
| the cauſes aforeſaid, The King only can make a corporation : no *? ms” 
| other body can preſcribe to do ſo. Dyer 267. 1o Cz. 1. caſe of jo Co. 26. b. 
t Sutton's hoſpital. —_ Fg - TS 
* The ſtatute of 37 H.8. cap. 4. gave to the King all colleges in + Page 206, 

the univerſities, by the expreſs words of all colleges without ex- : 
| ception. The words are general ; the King concurred to make 
| thoſe colleges; their heads are eligible; alfo they have a common 
| ſeal, and every thing which belongs to a college. 'This is a bar- 

barous act. By the-petition of the univerſities to King H. 8. they 
| were ſaved; and the ſtatute of 1 Þ. 6. cap. 14. has expreſs words 
| to fave them. See the chronicle of the Lord Herbert of Cherbury, 
* f. 537. in the hiſtory of this year he has theſe words: 37 H. 8. 

cap. 4. gave to the King all the colleges' in England and Wales, 
and their poſſeflions ; Dr. Cox (who was tutor to K. E. 6.) and 
| others, ſaved them by petitioning the King. 


b. 


CASE XXXVL 


A Recovers in a Quare Impedit againſt the biſhop and incumbent , x, 6, 

= E: by verdict, and has judgment before the judges of aſſiſe and Dyer 76. 

| Ni Prius, by the ſtatute of Yet. 2. cop. 20. A. has a writ to the ogy ons G E 

metropolitan guia Epriſcopus pars ; the church is in the dioceſe of ayes, Cots, judged 

the biſhop defendant ; the biſhop and incumbent bring a writ of and afirmedin error. 
error directed to the chief juſtice of the Common Pleas to reverſe 4 ahh : 
the judgment givea there, whereas it was not given there : yet the Sty. 328. | 

Writ is good; for there is no other form ; and the original was re- Dyer 135: 3 260. : 
turnable in the Common Pleas, and the count, plea and iſſue, and > 

| Fenire facias for the trial are there. And this is not like a judg- 

| MNentin an affiſe, and a writ of error brought upon it ; for there 

| the original, and proceſs, and verdidt are all before the juſtices of 

| aliſe : and in ſuch caſe a ſpecial writ of error is framed, and this 

| Judgment in affiſe can only be reverſed in the King's Bench : and 


{9 


—— 


_—_—_—_— 


Dyer 241. 
| toCo. 118. a. 


T1 H, 4. 89, 
Hob. 53. 

39 E318 
Carth. 12g, 


Yel. 5. 
3 Cr. 559. 


1 Keb, 924. 
- 4 Vent. 88. 
1 Lev. 146. 
2 Cr,636.- 


S Page 207, 


and degraded, 


ſo it is of a judgment given by juſtices of 1: Prius. In a 9yay, 
Impedit, befides the point in 1ſſue, the jury ought' ex officio to 
enquire. 1. De plenitudine Eccleſie, 2. Et ex cujus preſentaticn, 
3. Sr tempus ſemeſire preteriit. 4. De valore Eccleſie per any, 
This verdict ex rficzo finds, that the incumbent was in by the pre. 
ſehtation of B. who 75s not a party to the writ ; this was aſioneq 
for error : Non allocatur ; for this finding is only ex officio ; and the 
incumbent by not pleading it, has waived it. If ſuch plea 
matter had been pleaded, it would not have abated the writ ; but 
it would have made the writ abateable : and ſuch matter is no; 
aſſignable for error. A judgment, where tempus ſemeſtre preteriit 
was to recover the value of the church for half an year ; this wa; 
aſſigned for error : Non allecatur; for the ſtatute of JY//Þ. 2. cap. 5 
which requires an inquiry of theſe four points, is to be underttog, 
for the damage of two years Value, where the preſentation is not 
recovered, but the biſhop has it by lapſe : and this 7udgment js 
for the advantage of the plaintiff in error, and therefore is not 
aſſignable for error. At this time the biſhops were ſeldom made 
parties to the Quare Impedtt, in reverence to their perſons. In 
the principal caſe the preſentment was recovered, and damages, 


| and coſts according to the 43 H. 7. which gives cofts to the defen- 


dant in the writ of error for the delay of execution ccca/ioned by 
the writ of error. hs 

Where judgment is given in the Common Pleas in a Qzare 7 
pedit, and a writ of error is brought ; the court of Common 
Pleas may award a Syperſedeas to the writ, which had been awarded 
there to the biſhop before the writ of error was delivered : and 
the King's Bench may award the like. Where a writ of error is 
brought, and the defendant ſues a Scire facias quare execution 
habere non debet ; errors may be aſſigned upon this Sczre facias, as 
upon the Scire facias ex parte quer' ad auatend' errores. 

3 H. 7. cap. 10. & 1g H.7. cap. 20. give damages and coſts 
in a writ of error ; where the plaintiff who recovered by judg- 
ment, is delayed by the writ of error from having execution, 


_ upon the ſuggeſtion of the defendant in error, he * ſhall have them, 


and not otherwiſe, In this caſe two of the clergy, the biſhop and 
incumbent did not prevail in the writ of error : for the damages 
and coſts given againſt them, a Levarz facias was awarded again 
them Gardtiano ſpiritualium, becauſe the archbiſhoprick was vacant 
by the attainder of archbiſhop Cranmer. An attainder does not 
make the ſee void without deprivation ; but Cranmer was deprived 

Where it appears by the pleading that a clergyman 1s defendant, 
or by the ſheriff's return upon a Fier: facar, quod eff Cllericus 
beneficiatus non habens Laicum feodum; a Levari facias ſhall ifiuc 


0 the biſhop to levy the debt, damages and coſts, as the caſe re- 


quires : but if non con/lat that he is a clerk, as aforeſaid ; a Cop:as 
or Fieri facias may iſſue. An Elegit does not lie of the glebe 
land of a parſon or vicar, no more than of a church-yard : E/f 
folum Deo conſecratum. See my repertory, Tit. Execution, Elegit, 
Jucumbent, 29 E. 3. 44. 21 E. 4.45. 

" ' dem eſt non effe & non apparere, 


CASE 


<< - fuk, ep ai. A ab. a. x. 


dy 


7 Hove Cenenry.:- - 


"CASEXXXYVI-5---- 


ERJEANT Budlxves deviſed land to four men in fee, to 5 E- 6 Lord Lane 
i_) find a prieſt to ſing maſſes for the ſouls of the departed in ny" NI 2 
the faith, if the law will permit this deviſe; otherwiſe to cer- Chantries. 
tain poor men to be appointed by the deviſees and their heirs : * & &: ©P: 24. 
by all the Judges of England, this deviſe is not within the ſtatute 
of Chantries. 


CASE XAXXVNE 


THE ſtatute of 1 E. 6. cap. 12. ordains, that if any mer- Plowd.Fogaſſa'scafe 

chant unlades any of his goods, the cuſtom not being paid, in the time of E. 6. 
or the collector agreed with, that the goods ſhall be forfeited ; png fue _ 
a merchant ſtranger in his voyage, by reaſon of a great tempeſt greement, Expoſition 


which happened him in his voyage, to lighten the ſhip threw ſo * = fatute. 

much of his merchandize into the ſea, that he did not certainly 

know how much it was; upon his arrival in port he notified it 

to the colleQor, and they agreed for ſo much ; and if more was 

to be found in the ſhip, that he ſhould pay for it ; Reſolved, 

that this uncertain agreement was ſufficient ; becauſe of the ſaid 

caſualty, and the merchant's invincible ignorance-of the contents 

006 gg. 5; 2 > 
Ta Is | By all the judges. 

Nod neceſſarium eft licitum. 


CASE XXXIX. 


AN appeal of felony is brought againſt A. for ſtealing the 7 E- 6. Br. Reflita. 
appellant's money ; A. is convicted of this : although the .tinus ARon ſar 


property of the money cannot be known ; yet 7 0dium ſpoltatorts, le cafe. 
and becauſe of the . preſumption of law that the felon has no 
money but that which he ſtole ; the appellant ſhall have reſtitu- 

tion : and the like upon an indictment. 


By the udges of both Benches. 


\ Detinue does not lie for money numbered, nor a general action Dy, zo, zr. 

of treſpaſs de bonis & catallis aſportatis ; tor there is a ſpecial ac- 

tion of treſpaſs for it * in the regiſter : but an ation of trover Oh as 

and converſion lies of money numbered. Hood's caſe, 3 Fac. 1. * Page 208. 

lo adjudged. Ws: : | 
Kynaſon againſt More, 3 Car. 1, Cro. 89. Judged and attirmed 

In error, that it lies upon the finding of money in a bag, or out 

of a bag : for though in the finding and converſion of money, 

the money of one perſon cannot be diſtinguiſhed from the money 

of another perſon, all the money being alike; yet the proof that. 

the plaintiff loſt ſo much, and that the defendant converted {o 

much, maintains the action, if the verdic finds it : and it is poſ- 

tible that the witneſs or the jury may know the loſs and the con- | 


vertion : the law preſumes a converlion when the defendant de- 10 Co. 56. b. 57, a: 
ns reſtitution, Hob, tB7. 


; E CASE 


” - , : . , - 
<4 the —_——— —l—— 
" A, — 


Fifrh Century. 


—— 


CASE: XX 
Dy. 317. pl.7. F AND is given to huſband and wife, and to the heirs males 
ray yen Bgp *4+/* Þ_, of their two bodies; this is a bar to the dower of the 
Dower, Bar wife if it was ſo given before marriage for a jointure : but if after 
"Boa bp marriage, it 1s no bar, if the waves 1it by not entering into it, 
Vernon's caſe. 


Dower, Bar, Join- Or diſclaiming, before ſhe brings her writ of dower. For al. 
ture. though this eſtate is not mentioned: in the ſtatute which makes 
| this law, viz. 27 H. 8. cap. 10. Yet greater eſtates, as fee and 
fee tail general ; and leſter eſtates, as for life, are mentioned to 

be jointures to bar dower. 


/ 


By all the judges. 


& Co. 3.a.b. Although an eſtate conveyed to the wife for her life be not 
mentioned to be a jointure ; yet it may be averred to be {o. 
Omne majus minus in ſe complectitur. The examples are men- 
tioned in the ſaid ſtatute, not to exclude other eſtates, but to 
give a few inſtances of the eſtates within the faid ſtatute, 


CAS BALL 


1 Mar, Dyer 52. 


| D--. The kins' | annuity | thorn 
Br. Cabin 203, N. B. 152. The King's grant of an annuity or rent without 


Patents. * ſaying by whoſe hands 1t ſhall be received is void. The in- 
Plowd. 257. tail of the crown made 5 #. 8. goes to the King's authority only, 
Frog cas gue and not to his polſetiions. The King has the cuſtom of tonnage 
Vaugh. dba. and poundage for life, by grant in parliament, and he has other 


cuſtoms and ſubſidies which are inheritances in the crown ; the 
King grants to a merchant alien licence for his life, to tranſport 
merchandize out of the kingdom, paying only ſuch cuſtom as the 
Engliſh pay ; ſo that the merchandize to be tranſported does not 
exceed 50 /. per annum for cuſtom ; the King dies, ſo that the 
cuſtom -of tonnage and poundage ceaſes; yet the grant remains 
good for the other cuſtoms ; and this merchant may traniport 
merchandize to the value of 50 /. per ann. in other cuſtoms. It 
was reſolved by all the judges, that the grant remained good, 
notwithſtanding that the King's cuſtom was become lefs than 1t 
was at the time of the grant ; and that whether the King's cu- 
ſom he greater or I1:fler the grant r2mains good ; and that where 
it is for life or years, it is not determined by the King's death, 
* Sec 1 W.&M. neither can the King revoke it. * The King may lay impoli 
the att for declaring . LY PETE 
the rights 3nd liber- 2PON Merchandize as to him ſeems reaſonable: by the ſame rc: 
ies, &c. andthe peti- fon, forne think he may have tonnage and poundage ; for n9 
won of right. 3C.1. fatute reſtrains him from it ; and the grants made by parliament 
of theſe cuſtoms to the King for life, are only aftirmative fratutes, 
and do not take away the King's right at Common Law. The 
ſtatutes de tallagio non concederndo, & 45 E. 2. cap. 4. & 11 R.% 
cap. 9. do not extend to any merchandize exported and imported, 
other than wool, woolfels, and leather. | 
* Page 209. * A orant by the King, without the words pro ſe & hare 
Apapomt of the Jy; or fjucceſſoribus, of an annuity or rent payable at the Excic- 
ixchequer make the | ' R ; 
law in the caſe of quer, or by the hands of any receiver; binds the ſuccelior. 
cultoms and in-polts: A gift to the King paſſes the inheritance without the word 1tc- 


but the law was Ice 


mn AOE 8 2 ; ceiler ; 
10!v:% againſt our | | 


manor in fee. The King being tenant in tail grants this land 


Rex comprehends all the attributes and dignitics of the King ; *2 ©9- 126: 2: 


'againſt them ought to name them ſo. If a duke, marqueſs, Oc, 


' by the delinquency of 4. By all the Judges of England. In the SUPennn, Monat. 


Fifth Century. 


qe m_— : 


-effor ; ſo of a gift made by the King. 'Caſe of the ſoldiers, author's opinion, by 


| . { ' Tea | both houſes of par- 
6 Co. 27. Wrath's caſe, Plawden. The King has two manors, ONE ju rneve.. Sos Sto 


for life, the other in fee; .the King grants theſe two manors to Car. 601. 


A. for his life ; the King dies : the grant remains good as to the 


to A. for his life : this is not a diſcontinuance; it is a good grant 
avoidable by the heir in tail, A licence for a certain time to 
do a thing 1s not revocable ; but if no time be Imited, it is re- 
vocable before the execution of it. Ant. 166. 


CAS EX: 


, UPREMU AM caput ecclefiz anghcang was omitted in the writ Daily. 14. pl. 4- 
9 of ſummons of parliament by Queen Mary ; reſolved by all ! Mar. Dyer g8. 
the judges of England that the writ was good : for it was not part 874 o 

of the name of the Queen ; but only an addition. The word Dyer Patents. 


and the King was defenſor fidez in his kingdom before the faid 
ſtatute, as appears by the faid ſtatute. 

A duke, marqueſs, earl, viſcount may be fued by the faid 9 Co. 47+ the Farl 
names, and a baron by the name of dommus; not by the name -Borauggy a hm 
of baron : for there are barons of London, barons of the cinque Breve, Gram. = 
ports, and barons of the Exchequer. Judge, biſhop, baronet, wg 
knight, are all names of dignity ; writs brought for them or 


ba a knight, 1t is ſufficient to name him duke, &c. tor this 
greater dignity comprehends in it the knight. A grant made to 
them ought to be by theſe names of dignity ; for the dignity is 
parcel of their names. The name King ſurmounts all additions. 
In the King's grants, his chriſtian name with the word King, 1s 
tuficient. See Caſ/aneus's catalogue de gloria mundl:. 


CASE. XL. 


Is bound in a recognizance of 1000/7. to the King; he is 1 Mar. Dyer 1246 
\** attainted of treaſon ; the King pardons him, and reſtores to xP4-"of . 
him all his goods and chattels which he forfeited by the attain- Extinguiſhment. 


der : this debt to the King remains; for it was only ſuſpended 7erKins 771: 
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lity. | 
King's grant, this recognizance 1s not given by the words gods Dyer 245. b. 
ond chattels ; it ought to be ſpecially mentioned : it 1s not a part 
of the goods and chattels of 4. but of the King. Es 

No man ſhall take advantage by his own wrong. A man at- 3 Cr. 516. 517. acc. 
tainted of felony may be tued for debt or treſpaſs during the at- 3 © 715 714: ne 
tainder, 465 El. Banuifter's caſe. Note the Book. of entries, 4 £. 
4.9. 6 E.4.4. 8 E.2. Fitz. tit. Voucher 237. A man at- 
tainted cannot vouch : if he ſhould be allowed to vouch, he 


would be admitted to be a plaintiff or actor ; whereas he is diſa- 
bled to ſue. ”” 


upp nin 3 
ESD TR, 

b WS Sp. eats, 
4 "5 
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* CASE 


F1 th Century. 


*Page 21001 i HACADR XUV. 


1 Mar. Dyer 108. AEST is attainted of treaſon, the King ſhall have the tem. 
7 | "x poralties 77 jure coron&, not in jure vacationis : for he re. 
Fitz, Grants 91. mains archbiſhop until degradation and deprivation. The King 
51g 7: grants to a biſhop ma felomum de ſe within a certain precin; 


Grants. Patents, Per- 2 leſſee for years of the biſhop, within this precin&, before the 


kins ſet. go. By indictment or attainder of the biſhop, becomes felo de ſe; the 


jog of Eng- King had before 7zh:s granted to B. his almoner, emma bona jel, 
ang. 


1 Co. 50. a. mum de ſe after the ſaid treaſon committed, and before any in. 
9g Co. 25. ; __ dictment ; after this grant to B. the biſhop 1s indicted and at- 
Davis 43. Dd. 


ether £8 ' tainted ; the King ſhall have this leaſe ; for the King's grant to 
In the principal caſe B, before the attainder of the bithop was void ; for the King 
in Dyer the judges oranted that which he had not. After the fa&, and before the 
rn equally 08- attainder of the biſhop, the biſhop ought to have this forfeiture. 
| A man may commit treaſon, and never be attainted ; and ſo he 
may be indicted and never attainted : and this is a remote pofſi- 
| bility in the King ; which cannot be granted. The King hal] 
have the forfeiture of the biſhop's lands, only during the biſhop's 
life ; notwithſtanding the ſtatute of 26 H. 6. cap. 13. by the 
expoſition of the ſtatute of 5 E. 6. cap. 11. 

At Common Law a biſhop, prebend, dean, parſon, vicar, who 
have an inheritance 77 jure eccleſie, forfeited their lands which 
' they have 77 zure eccle/ice only for their lives, in cafe of treafon or 
felony; by the 26 Z. 8. cap. 13. they forfeited the inheritance; 
by a ſtatute made 5 ZE. 6. cop. 11. and a reaſonable conſtruction 
of it, the Common Law was reſtored as to theſe forfeitures, 
The King's grant of the temporalties of a biſhop, in the life- 
time of the biſhop ; or of the wardſhip of the heir in the life- 
time of his anceſtor who zs the King's tenant; or of fifteenths or 
tenths, before they are given by parliament to the- King, are 
good : for the law underſtands theſe to be near poſſibilitics. 
The parliament 1s ſuppoſed to be held every year ; and the King 
in every parliament uſually has aid of his tubjes ; and //arutum 
eft eommbus ſemel mori ; and therefore the grant of the wardihip, 
 temporalties, and fifteenths as aforeſaid is good : but the grant ct 
an eicheat, or of a purchaſe made by a villein, or of the forfet- 
ture of the Jand of an offender before his attainder, are all void: 
for they are remote poſſibilities, and out of the expectation 0! 

the law. 


£4 8R:-XLY. 


2 Mar. Br. Caſes N heretick convict, if he will not abjure the hereſy, or it 

455 2 he abjures and relapſes, ſhall be put to death at Common 
. N. B. 269. ; BL ATE . | | 

4 laſt, cap. Hereſy, Law, by the writ of Heretico comburendo, The Common Lav 

1 Inſt. 391.2. ordains this writ to be directed to the ſheriff, upon the biſhop * 


2 Eng PO certificate of ſuch conviction as aforeſaid ; and ſo it was put 1! 


5 R. 2, biz, Trial uſe in my time, in the caſe of Legat an Arrian. By all the 
$4: Judges of Erg/and, ſuch heretick ſhall be burnt. 

Opinions condemned by ſcripture, or the four firſt general coun- 

cls, v/2. of Nice, Epheſus, Conjiantinople and Calcedon, ſhall be ac- 

counte 


See alſo the fourth p 


Fm Cenary. © 
—_ 
counted hereſy : it is fo enacted by r El:z. cap. 1. ſee the twelfth woOS C. 2. the writ 
art of Lord Coke's Reports, publiſhed in his name, fo. 57. for, :: avoilhed, | 
this matter of verely- It is a book publiſhed fince his death. 
rt of his Inſtitutes, title H-refy and Briton, 

cap, 117» that burning was the puniſhment of an heretick at 

Common Law : and therefore the ditcourſe in the twelfth report 

is of no effect ; for the ſtatutes there mentioned are only affirma- 

tive ſtatutes, which do not take away the Common Law : and 

this book in this place has ſeveral miſrecitals, omiftions and con- tt Co. 64. a. 
traditions, | Og 


*CASE XLVI. 


CLE 


* Pape 2r1. 


f & ERE are three copartners, one aliens his part to A. another 3 Mar. Dyer 128. 
of the copartners and A, join in a 4wr?t de partitione faci- _ $6; 
enda ; reſolved by the judges that this is ili : for one, v!2. 2. x loft. 195. b. 
ought to bring a writ againſt the other two upon the ſtatute of Benl. je pl. 210. 
22 H. 8. and the other partners ought to bring theirs at Com-*** F* 79s 


mon Law againſt 4, 


. 


By all the judges. 


If A. the alienee of one of them had married another of them ; Joiader in AQtion, 
a writ of partition at Common Law would have lain for 4 and 
his wife againſt the other partner. Summons and Severance lie 
in partition ; and yet he who was ſevered ſhall have his part : for 
partition muſt be made of the whole. An aCtion of treſpaſs by 
a ſtatute, and an ation of detinue at Common Law cannot be 
joined. 4g H. 6. 53. 11 Afliſe, pl. 13. many treſpaſſes at Com- 
mon Law may be joined in one writ, and many detinues, 
waſtes, &c. on 


CASE XLVI. 


Tenant in tail, remainder to B. in fee; 4, levies a fine with z Mar. Dyer 133. 
proclamations ; he in remainder dies, his heir within age ; 2.1% 599. 


. . . . . . - , Fines, Claim, Ex. 
and afterwards tenant in tail dies without ifſue : the heir of him ception. | 


in the remainder has five years after his full age, to bring his By all the Judges of 


action, or claim the eſtate : or may bring his formedon ob1/e mg 9 IR 
within age. If after this fine with proclamations, tenant in tail Moor 35, | 
had died without ifſue, in the life of him in the remainder ; the 

heir of him in remainder, although within age, ſhould, after the 

death of his anceſtor have only the refidue of the five years to 

claim in ; for the time began in the life-time of him in remain- 

der. Plowgden in Stowel's caſe. 

In the principal caſe, the heir of him in the remainder being 6 Co. z. 4. a. 
within age, if he brings his formedon in the remainder, the parol rg _ | 
ſhall not demur at the prayer of the tenant, without cauſe ſhewn ; _ hots nt as 
as a feoffment with warranty of the anceſtor of the demandant, 
whoſe heir he is, &c. and upon this the parol ſhall demur ; and 
tuch feoffment alledged is not traverſable, Glocefter, cap. 2. 
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4 og Dyer 133, RROR is brought by 
: 0. $09. 


Beecher's. caſe, . : 

Bf -dant was not amerced ; this was allowed for error : for, although 
bode ; 3 NPE. be for the advantage of «the defendant : yet it concerns the 
\Covrt Ep ns ; z . X | . 
peaononilrg King and his profit. The judgment was upon a contract mage 
2 [nft, 221, in a former. fair, and no plaint was then .entered : reſolved alty 
:10' Co--73; '#ha# -PY 

Sep Zs .that this wes error. | : 

> Buift. 21, 23. - By the judges of beth Benches. 
17 R, 4. cap. 2. | 8 

1%; 'S.. * The judge -of:the Piepowder-court ought ex offcz9 to provide, 
6.4.23 -*that the King's rights ſhall be preſerved, as the amerciament in 
'6E..4-S. -this caſe : where judgment-paſſes upon a contract againſt the de- 


* Page 212, this court, the plaintiff or his attorney ought to make * oath that 


5 &6E-6. A*® act-of parliament not printed, -ordains, that 'the quarter- 


Juriſdiftion, Star- at Beaumarrice in that county, and not elſewhere ; indictments 


Cheer, Partia- of-felony were found at Newburgh in the ſaid county againſt feve- 
ment. | 


cap. 10. the Star- for. benefices ſhall be. granted by the archbiſhop of Conterours, 
ether courts were and not otherwiſe: yet the King's power is not excluded ; tor, 


_ - their arbitrary+pro- diſpenſations 
. ceedings. | 2% wok E | | 
11 Co. 64, a. Affirmative words in a ſtatute do not take away the Common 


T 
—_— PR 4 


—_— 


__#iſth Century.” 
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CASE XLVII. 


| 
the defondun upon a judgment in 
_—4 A court of Piepowders.; the error affigned is, that the defen- 


-fendant, the judgment ought to be Quod amercietur. 
— Fhe court of Piepowders :ts a-court of record: a writ of er- 
.ror-lies upon a judgment given there. In an a&tion brought in. 


.the contra&t.was made in .the fame fair; and the plaint ought 


to be entered-then ; but jndgment may be given at another tair 
At & court held-there: ff 5 


CASE SUE. 


3 Cr. 275. 


3 Mar. Dyer 13g. © Þ ſeſſions to be held for the county of Angleſea, ſhall be held 


11 C0, 64s. .ral perſons at a.quarter-ſeflions held there after the ſaid act ; the 


Palm. 542. juſtices of peace proceeded to take the ſaid indictment, although 
4 0H = "ag the ſaid a& was ſhewed to them, exemplified under the great 
to Co. 77; ſea], before the indictments were found.: reſolved for law, by li 


the judges, that theſe indictments were void ; by reaſon of the 

{aid negative words:: and.this offence being complained of in thc 

Star-chamber, every-one of thoſe ,juſtices of peace was fined 5 /: 

Ry Note the. moderation of that age in ſetting tines in that court. 

By 16and 17 Car. 1, The 25 H.8. cap. 21. has negative words, that diſpenfations 


chamber and ſeveral 


aboliſhed becauſe of by thoſe negative words, it is only intended to exclude-all papa! 


Law. [The juſtices of peace may hold their quarter-ſcfſ10ns 
where they think fit in the county, if they be not reſtrained 3 
above. 33 H.8. 5o. 


2 Mar. Dyer r36, C A 


Parliament, Uſes, rn Np 
Age, Averment. Tenant-in-tail, 'by.the limitation of an uſe upon a recovery 


 Dawe's caſe, * had 16 H. 7. the remainder to B. in fee of lands held of thx 
0. $: King, with power .to A..to limit an eſtate in. tail to whom he 
Markhbal's caſe. . F . R fl e 
2 Inf; 95: will, afterwards in the 1 ÞB. 6. 4. 4. conveys to C, mm it 
Dyer 143. This eſtate was of two manors held of the King. | 

Moor 97. I An 


Dall. tn Kelly. 205. 
Pl. 5+ 
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tHfth Century. 
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An a oi parliament of 32 H. 8. had firſt ordained that C. 
ſhould be ſeiſed in tail, the remainder over to F. of all lands and 
manors which he ſhould purchaſe after the faid a&, ſaving the 
rights of ſtrangers ; afterwards in the 5 E. 6. it was ena&ted by 
parliament, that C. was fſeiſed in fee of all lands and manors con- 
veyed tO him ; and this act gave to the King in fee, ſuch of ſaid 
lands as were held of him, ſaving the right of ſtrangers: this 
a& repeals the act of 32 H. 8. as to the intail, In this caſt, 
after the death of 4. without iſſue, and the death of B. the heir [1 
of B. within age ſues to the King by petitien of right for theſe 7 
manors: he has no occaſion in his petition to ſhew the faid for- | 
mer a& ; for the King has no title by it; aad it is repealed by 
the a&t of the 5 7.6, A petition of right ought to contain all 
the King's titles. 
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By ail the judges of England. 


Two, three er four years, or more after a fine Jevied or re-Sez 20 C. 2.cap.. 
covery ſuffered, as aforeſaid, the uſes may be declared of ſuch 4 219 5 4. cap 16. 
fine and recovery ; but leaſes and o7her charges made in the mean ; -pg-gt 7825 
time ſhall ſtand ; and the fines and recoveries ſhall be to the ſaid 9 Co. 15. x. 
uſes, ſubject to the faid leaſes and charges. Where a formedon oo. 165. 
in the remainder 1s brought by the heir of him in the remain- ws « to 
der; the parol ſhall not demur, without ſpecial plea pleaded, ag6 Co. 4. a. 
the feoffment of the anceſtor: it is otherwiſe in a formedon in 
the diſcender ; for a formedon in the remainder does not ſuppoſe 
any diſcontinuance, and does not alledge efplees in the demandant 
or his anceſtor, 0 » | rn Ds 

* If land be conveyed to A. in tail, with power to him, in#* Page 213 
default of heir of his body, to limit the fee-tail to whom he 
pleaſes; and in default of ſuch iſſue and nomination and limita- 
tion to B. in fee: in this caſe upon a petition of right, or for- 
 medon brought, if 4. dies without iſſue, it is ſufficient for B. 
or his heir to mention that 4. died without iſſue; without 
making mention of the ſaid power : but if he mentions the 
power, he ought to aver the death of 4. without iflue, and that 
A. made no nomination of, or limitation to any one. = 

An a&t of parliament gives to the King the manor of Dale, , c, ,.. a. 
faving all the titles of ſtrangers : this ſaving is void ; for no body 6 Co. z. a. 
ISA ſtranger to this act: but an a&t which gives all the manors ? 9 2-8 og J- 
which A. had, ſaving the rights of ſtrangers, is a good faving : ries, Rs ONE 
for it is general, and is not expretily repugnant to the body of Py: 3:3: a- 
the act. | Fo 8 Ce. 118. b. 
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CASE. 


WO witneſſes are not neceſſary for the trial of any high , Mar, Br. Caſes 


or petit treafon ; for the ſtatute 2 Mar. cap. 10. ordained " we 
all trials for any treaſon to be according to the order of the Com- os. 6 4 ; 


mon Law : the Common Law never required witnefles, or ac- 4 lnft. cap. 

cuſers; but left it upon the evidence to the jury. 1 E. 6. cap. Ly Fooron. BW 

12, 18 1n force for mitpriſion of treaſon, and there two witneſles MEFS. 

Are neceſlary. The faid ſtatute, 2 Mar. extends to the indict- vert at or ads of 
the ſame ſpecies of 

treaſon. 
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ment and arraignment upon it; for the indictment and arraign- 
ment 
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Ck 156, b. and petit treaſo 


:. 2. Inſt. 130. n, 


Fifth C entury. 


ment make” but one trial; and there is no trial without an jn. 

<&ic>ment. | | 
Treaſon, Trial,Chal- At this day 35 jurors may be challenged peremptorily for high 
n. The trial in a foreign county by 43 H. 8. 
c. 23. 18 repealed by the faid ſtatute of 2 Mar. but the ſtatute of 
NEE 35 1.8. for the trial of treaſons committed beyond ſea, is jy 
x1 Co. 63,a, force at this Gay: for they were not triable by the Commu 

Law. 


_ 


— 


CASE LH; 
4. Mar. Dver 16:2, 
F..N. B. 28; 275, 
297. 


Is in execution for debt in the Fleet, and though he is ; 
* neceſſary man tor the war, as being valiant and expert; yet 


Dally. 23. pl. 2. he cannot be inlarged by the King's protection to go to Berwi 


Protection, for the defence of the kingdom. By the judges of both Benche: 


+ Roi; Abe. g24; 208 Baldon's caſe, Hobart, Buiton's caie, Coke, and the reſolution 


. Prerogative, Habeas Of the judges for the Habeas corpus. 1 Car. 1, Croke 14. 


"ogg The 1 R. 2. cap. 12. excuſes the warden of the PFiezet from 

3 Co. 44... eſcapes in caſe of enlargement by the King's commandment or 
writ : this writ is to be underſtood of an Habeas corpus. The 
25 E. 4. cap. 10. provides, that if A. is indebted to the King, 
and allo to B. the King may prote& A. from the execution (hut 
not from the ſuit) of B. until the King's debt be ſatisfied ; unlect 
B. gives ſecurity to the King to pay him the debt of 7. 

* Page 214. 9-04-05 LAN, 


4 Mar. Dyer 159, A Judge of the Common Pleas is made judge of the King's 

498. Bench, his patent of judge of the Common Pleas 1s void, 
4 Inſt. 73. , ; : CZ . 

Judges, Prerogative, A biſhop cannot be a parſon or vicar, neither in his own dioceſe, 

Winch 95. Nor in another dioceſe. Jn preſentia majoris fote/tatis, m.nor 

95, . Io. poteftas ceſſat. The power of juſtices in Eire ccaſes 77 a comny 

+2...5% :wwhere the King's Bench fits; for, by intendment of law, th: 

King fits there. Szx judges, of which fome to be of the Juſtices 

of the Common Pleas, others of the Barons of the Exchequer, 

_ of the degree of the coif, may reverſe judgments given in the 

King's Bench, in certain caſes mentioned in the ſtatute of 

27 El, The judges of the King's Bench may reverſe judgments 

given before any of themſelves at the ailiſes, or gaol-delivery, or 

oyer and terminer, or ſejjions of the peace; or before any other 

judges : fo of judgments given in Chancery : for the law ſuppoſes 

that the King himſelf fits in the King's Bench. The reaſon wiy 

ſuch patent as of judge of the Common Pleas, ſhall be void, 

when the ſame perſon is made judge of the King s Bench, 1s, 

not becauſe the King's Bench controuls the judgments of the 

Common Pleas : but the true reaſon 1s, that by the Common 

Law, one and the ſame perſon is not preſumed able to diſpatch 

the buſineſs of zhyJe two eminent courts, which proceed accord- 

ing to the law ; and the judgments in the King's Bench are thc 

King's judgments. The King Ex plenitudine poteſtatis ſue may 

ordain, that one and the fame perſon may be judge both of the 

Common Pleas and. King's Bench. The King may diſpenic 

with plurality of benefices ; and that a biſhop may hold a par- 


ſonage 


—_— 


Fifth Century. : 


Lo 


ſonage in his dioceſe. The King may exempt A. that he ſhall _ 


; ' not pay any tithes: for the Pope might have done (ſo; and the Hob, 46. 


King has the power which the Pope had : by the ſtatute of 26 
Y-8. caÞ. 1:10: 7-17. 


CASE LV, 


"HE college of Eaton is incorporated by the name Praepiti 4 Mar. 150. 
F , F, . . =Y Corporation, Noſnme 
| ©? Collegit Repalis, Collegi: beate Marie de Eaton juxta Windſor ; Miſnoface, h 
\o provoſt and college make a leaſe for a great number of years Plowd. 51, «>, 
the Pp {t d Il 4 k leaſe f g t b fy Plowd. 53 gx” 
to 4. omitting in the leaſe the words Beatz Mariz, and the re- ?' E. 4+ 55. 

YE | . WR k . 1 Ander. 25, 
pitition of the word College : this leaſe is void for the miſnomer. Moor 13. © 
by all the judges. | | | Io Co. 124.8, 

An abbot binds himſelf in an obligation, naming himſelf F. $, f19% 5 yk 
clerk, (whereas he 1s a dead perſon) and does not name himſelf 4 x. 4 ba.” 
abbot ; this obligation 1s good. The prior of St. John's of Je- 4 tl 6. 32, 
ruſalem omitted 7eruſalem in a grant, yet the grant was good. ,, "98 | 
How can farmers, who are laymen, and generally illiterate, know 2; UH. 8. 
the names of foundation of corporations ? the leffors know them; Þ*: Ces 7 
the farmers, under ſuch leaſes, pay great fines, expend great ſums 
in the tillage of the land, and in repairs. An attempt to avoid 
ſuch a leaſe by the miſnomer of the foundation, is a deceit and 
* fraud : their common ſeal is known ; the natural perſons » p,. Cheviſance, 
which compoſe the corporation at the time of the leaſe are Hob. 12. 
known ; if they will miſname themſelves, they are + cheats and ; pagrii 
deceivers: moreover, it ſeems to be for the honour of the law ; 
that they ſhould not be ſuffered to avoid their own leaſes or 


grants, any more than natural perſons. Agrant made to a corpo- 


_ ration by any other than their true name, 1s void: for they know 


their own name. | 


SCASE- LY; * Page 215. 
"THERE was an indictment for flanderous words againſt 4 Mar. 

Q. Mary, (F@mina pienti}/ima, as Cambaen truly terms her, _—_— 
She uſed to ſay that nobody knows the holy ſcriptures to be holy Prerogative, Office 
(criptures but by the authority of the church). The indictment 9 Court, Count. 
was Contra formam diverſorum Statutorum, and did not mention any 
particular ſtatute ; neither had it the words, Unde Seditio orir! 
poturt inter Regem & Magnates five populum ſuum: This inditment 
was reſolved good. By the judges of both benches, The perſon in- ,, = 
dicted was arraigned upon this indictment, and convicted ; he 4 Co. 12. 
was fined, ranſomed and impriſoned according to We[tm. 1.cap. 33. * 0 49: Þ- 
unti] he ſhould find his author. The words which he had ſpoken 
were uttered by another perſon ; and he pretended that he heard 
the other perſon utter them ; and that he reported and publithed 
them. The words of the ſtatutes of the 2 R. 2. cap. 5. and 12 


| R. 2, cap. 11, which ſpeak of ſlandering great men, are applicable 


to ſubje&ts ; not to the King, 


The judges ought ex Officto to take notice of all ſtatutes which 4 Co. 14. a, 
concern the King : and therefore there is no occaſion to mention 


_ Ny of them : it is otherwiſe in a count or information at the ſurf 


ot the ſubject, 5 H. 7.17. Prince's caſe, 8 Co. 1. 
2 76 CASE 


_. Fifth Century, © 


| 


4 Var. Deviſes his land to be ſold by his executors, and the money 
pe F OA '* thence ariſing to be diſtributed among his daughters : the 
r Lev. 180. ſpiritual court has no juriſdiction <f this matter ; for it ariſe; 
0 6 METS _— from the diſpoſal of a freehold ; and a pronibition hes tg the 
compt, © Fpiritual court in this caſe, if they meddle with it. 
Hob, 269. By-the judges of both benches. 
'S Ro. Abr. 285. 2 | | | | 
: ht Tos. | It ſeems that account hes in this- caſe at Common:'Law for the 
-Poph. 59. daughters againſt the executors : for the money for .tae 1:nd is 


received by them to the uſe of the ſaid daughters. Edmond's 

caſe. Hobart 17. Fac. 269. 14 El. Dyer 310. Co. Lit. 113, 15 H, 

7.12. 3 H.6.8. 2H. 4. 10.17 H. 7. Keyleway. If the executors | 

die before payment to the daughters ; there may be a ſuit for 7h; 

-+ The law is other- 71a7ter in the Spiritual court : for * account does not .lie againft 


wiſe by 3o C. 2. ap. the executors or adminiſtrators of executors. 


7. made perpetual 4 
and ; Wand Mo 


*C ASE: 'LVH. | 
 FAHolds'a manor by Knight's ſervice ; .the ſtatute of 32 7. 8. 


Iwo : For -wills, enables a deviſe of two parts of the land fo 
Ms Gl 86 holden; A. devifes the whole manor in fee to B. this deviſe is 


Deviſe, Authority good for 2 parts. The ſtatute of 34 HA. 8. for wills excepts this 


-& Poyar. caſe, and leaves it. to conſtruction of the law ; but the ſaid ſtatute 


In other caſes expreſs/y provides that-ſuch deviſe ſhall be-good for 


*8 Co. 84. a. | | TR ; 

| Alienation ſans Li. ©WO parts. The 32 H. 8. does not go to rents ; but the 34 H. 0, 
cence, helps that ; a deviſe of rent out of a manor held by Knight's 
3 C0. 33. A. _ ſervice, charges two parts of it. The reaſon of the principal 
Hob g caſe is, becauſe the . power -to deviſe given by the 32 H. 8. the 


12 C, 2, cap, 24. ſtatute of wills, is-conjoined - with an intereſt in the perſon who 


-Kaving altered the jokes the deviſe ; and is not a bare power : as if the King 
Tenures.to common ,. . . 3h : th 
Socage, all Lands in LICENCES -his tenant 77 Caprte :to alien 20 acres, he may alien 10 


Fee are. deviſible acres : but 77 caſe of a nude power, as a power of attorney to 
with the Solemnities 1 Le livery of two acres; if. the attorney makes livery of one; it 
required by 22 C, 2. x | SE «9: ) | 
cap. 3. is void. 12..4//. pl. 24. 8 Co. 84. Sir Rich Pexal's.cale, 

Stamf, przr, 31, | | | | a 

Br, Cafes 31. 


+ Page 216. *.CASE LVII. 
4 Mar, *N alien indicted for-treaſon ſhall not have Medietatem Lingue, 
- 0 06- but he. ſhall for anyfelony : the reaſon is; there was n0 
Perkins, Nurbeck's Medietas Linguz at Common Law ; it was introduced by ſtatutes 
_ 6.4 made in the. reign of E. 3. both for felonies and contracts. The 


28R.3.C 1, Aftatute of 1 Mar. cap. 10.-ordains all trials for treaſon to be ac- 
7 Co. 1.6.a.b, cording tothe order of the.Common Law ; which Common Lav 


uy wy - . does not allow ſuch mediety. If an alien enemy invades this- 


"Treaſon, Tryal, Y-. kingdom, and is taken:; he ſhall not be put to death, but ſhall 
nire Facias, Medictas te ranſomed Jure Belli. 1%, E. 4. 9. agrees with this book for this 


Lingue. 


Dall 38. 22. pl. 5. matter. If an alien, whoſe King 1s in amity with our King, 


Raſt. Trialq., joins with. rebels ; he ſhall be put to death as a traitor, by com- 

_ miſſioners of Oyer and Terminer, or the judges of the King's Bench. 
ec = . q5 . . 

Kely 38. -Oftentimes adjudged. Medietas Linqgue ought to be prayed upon 

Co, Li. 129.4, | the 


Polt. 239. 


Fifth Century. 
the awarding the Yenire Factas ; otherwiſe it ſhall not be allowed. 
13 El. Dyer 304. Otherwiſe the ſheriff has to power to return | 


ſuch a penal ; neither has he knowledge that there is an alien in 
the caſe. 


— -—_ 44 SWwoas www ws ects” ot 0, - 9 


CT ASE LI. 


" Everal judges in their circuits took ſeveral verdicts ; and dying ; Mar. 


4.) in the vacation before the return of the Pofteas, theſe verdicts Ant. 274. 


ſhall be received by the hands of the clerk of the afſiſes ; and 3 '93: 


12 E. 2. Stat. Eboy. 


this is a better way than to award a Cer7zorar; for theſe verdicts to 14 BE. 3- cap 1. 


the executors of the judges : for the clerk of afliſes was a ſworn Cle'kde Alifes,Ver. 
| All th t {h I b . th f P ; Ws Certificates, 

officer. io the entry ſhall be in the common form, oſtea ad averment, Offices, 

quem diem venerunt partes & Tuſtitiari ad affiſas captendas coram Viſcount. 

quibus, Sc. bic miſerunt recordum ſuum : and againſt this entry of * Rol. Abr. 629, 


| | ; : ' 2 Inft, 424. 
record, no averment can be received, that the judges were dead An. 99. 162. 


| before the delivery of the Poſtea ; for this would be contrary to the FPoit. 327. 33% 


record, 
By all the judges of England. 


Weſt. 2. cap. 30. The juſtices of afliſe appoint the clerk of 
aſſiſes ; the ſheriff appoints the gaoler and county clerk ; the Cuſtos 


| Rotulorum appoints the clerk of the peace. 7 hele are removable 


at pleaſure, and determine by the death of him who appoints 
them : yet Poſteas may be received by the hands of the clerk of 
aſſiſes, although kis office is determined; for he was ſworn to ex- 
ecute the ſaid office. Curfitors are appointed by the Chancellor; 
the exigenters and philazers by the chief juſtice of the Common 


| Pleas, and have their offices from him. Poſt, 227, 


A ſheriff makes proclamation upon an exigent after he is diſ- _ Tg 
charged from his office : it is void. 3o H. 8. Dyer 49. 


CASE-LX. 


| : "HE King (eNs certain goods to A. for 1700/. and an officer ; Mar. 
appointed to take care of the King's debts, is directed to Pye 153. 
take good ſecurity for this debt; he takes an obligation with ven eeptord & 


Prerogative. 


ſureties, and dehvers it to his ſervant, to be filed with other of Dottor and Stud. 1. - 


the King's debts; by practice between the {ſervant and the obli- 7 ©: 42- 


s ig#t . , : 11 Co. $9. 92.'b. 
gors, the bond is imbezilled ; the obligors die : this ſervant of The Eadl of Daves' 


the chief officer is anſwerable to the King for this debt ; and ſo Cie. 


1s the chief officer, for he was obliged to keep it ſafely ; and the ws 386; TY 
lands and goods of the obligors are alſo liable to the King for 2 Roti A 256, 


this debt. Dyer 238. b. 
| Ant, 167, 
Dr. and Stud. 1 34. 


* CASE LXI. * Page 217. 


N office is found before an eſcheator by virtue of a writ, 5 Mer. 


ſervice; without mentioning a tenure 72 Capite, or of any honour 6 H. 7. 15. 

Or manor :* ot ltr [ ' A t/; ' >c » Stamf. prazr. 63. _ 

wg or : by both chief Juſtices, the chef baron and t/ e other Judges Yet gb 
S 1S4 tenure 77 Capite ; and the King ſhall have his prerogative 


' . 4 . ® a . TS”; verle, 
in this caſe, if this tenant dies and holds lands by Knight's ſervice 12 C. z. cap. 24- 
I of deltroys the Tenure, 


[— CCL A. w_ RIES - 
_ —x SD —_— —w__ 


| - . ,. Dyer 164, 160, 300. 
that 4. holds the manor of Dale of the King by Knight's 77 Neg 
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_ of any other lord : but ſuch lord may traverſe the ſaid office ; be- 
_ cauſe he ſuſtains a loſs by zf : but a lord in focage ſhall not traverſe 
it ; for he ſuffers no loſs by rf. | 


CO ————__ 


27H 8. At this day, by the ſtatute of 2 E. 6. cap. 8. a Melius Nquiren. 

Br Caſes Q2. . . 

Co. Lit. 57 bs dum ſhall be awarded in this caſe : and by force of that ſtatute, 

33 on $. 7 if upon that writ it be found that the tenure 1s of a common 

og 2 9 perſon, there is no occaſion to traverſe the firlt office. Dyer 292, 

:C A S-E-: EXIL 

12 El. Eceiving or abetting of one that coined falſe money, although 
o”_ by. l nowing that he coined falſe money, 1s not tieaſon ; it iz 

band». FEE only miſpriſion of treaſon : for the words of the 25 BE. 3. cap. 2, 


Treaſon, Miſpriſion, extend only to the coiners : ſo of concealment of high treaſon ; 


hte parks J*0s- it is only miſpriſion of treaſon, The puniſhment of this miſ- 


2 K. 3.10,  Prifion 1s impriſonment during life, the forfeiture of goods and 
12 Co. 81, 82, chattels, and of lands for life. By the judges and others. Uttering 
gs NT: _ of falfſe coin knowing it to be falſe, is miſpriſion of treaſon : if a 
See 6 and 7 W. 3. man be indicted of it as for treaſon, and pleads not guilty, and is 
ag Ag found guilty ; the judge ſhall not give judgment for miſpriſion of 
6. > © Þ treaſon upon this trial : for he was not indifed of miſprifion of 


7 Anrz, cap. 24 to treaſon, Felony contains in it miſprition of felony, where there 

ea ry Se is felony committed, if the felon cannot be indicted of felony; 

11 Co. 34.b AsSIn thecaſe in the 2 R. g. of a felony committed 1n two counties, 

where they could not join ; in this calc the indictment may be for 
miſpriſfion of telony. 


CASE EXIT. 


1 El, A Seiſed of diverſe manors in fee, before the ſtatute of 27 H.8. 

5 > Ly 324, 90, of uſes, makes a feoffment in fee of thoſe manors to B. to 
11H 4 ;z  theuſe of his laſt will; and afterwards by indenture declares that 

£ a6 3, hs his intent was that B. ſhould pay his debts, and afterwards conveys 

eM.0-i1, + thoſe manors to A. and his wife in tail, the remainder to A. in 

-33 H. 8, fee; 4. dies before the ſtatute of uſes. 27 H. 8. Reſchved by ull 

Hs the judges of England, that no uſe reſted in A. and his wife, until 

Earl of Ormond's An eſtate-tail be made to them ; and that this indenture does not 

| _ = amount to a declaration of the /aft will of A. (which can only take 


Moor <15. effeft by his death) for the gift in tail to him and his wife, is to 


4 Leon. -66. 210. take effedt in his life-time ; which cannot be, if it be Zaken for « 


Dyer 324, 325 will : and alſo the wife is a ſtranger to the land. ES 
Dyer 96. Upon a fine or feoffment or recovery ; to guide the uſes of them, 
Br, Caſes 48. In fine. 1 owner of the land declares, that the conuſee, feoffee or re- 
| coveree ſhall make an eſtate of the land to D. for his life ; at thts 
day, and before the ſtatute of uſes, an uſe veſts in D. accordingly. 

If the owner of the land limits the uſe to himſelf for life ; the 

2 Cr. 200. 201. Uſe of the fee veſts in him : for there is no conſideration to velt 
the uſe in any other perſon. But at this day, if a feoffment be 
made upon condition to give zhe land in tail to * F. or to infeott 


The BookHob. 349: the feoffor : the uſe is not changed : the uſe veſts in the feotice 


1s, the jeofice ſtands 


ſcized in the mean until the gift or feoffment is made. But if a fine, feoffment 0r 


tme to the uſe of | Xu. | - | the 
Me teh the TECOVETY Þe Originally to the uſe of a will, and afterwards 


conveyance, &c. aud OWRET Of the land declares by indenture that a ſtranger ſhall Dok 
OT the 


ſo is the law clearly. 
Hob 349. 
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the land, without a) conſideration ; or that any of his blood ſhall 

have it ; this ay ture amounts to a will, and is revocahle: - 

but if originally there was not any declaration * to the uſe of * Page 218, 

a will, nor any diſcourſe concerning it ; but the uſe was limited 

to ſome ſtranger : although this be without any conſideration, 

it cannot be revoked :' for a gift veſted and executed, cannot be 

avoided. ESL 34 Wes | VE ib 
Where an uſe was raiſed before the ſtatute of uſes, if the dwner Br. Cafes 416. 

declared that his feoffees ſhould make an eſtate to A. in tail ; this Pye 325- 


changed the uſe to 4. 15 H: 7. 18. for this is a grant of the uſe 


in tail: but in the principal caſe, there is only an intent ; and 
perhaps his debts are ſo great, that no eſtate ſhall ever be made; 


for it is limited after the payment of his debts : 'and in the prin- 


cipal caſe, although the uſe originally be to the uſe of the will of 
A. and fo the fee of the uſe is in A. yet the ſaid indenture, before NEO 
the ſtatute of uſes, declaring, that the feoffee ſhall convey it to 1 


| him and his-wife in tail ;- he thereby declares the intent of the 


uſe aforeſaid to be, that the feoffee ſhall have the uſe in fee to the 
iatent aforeſaid. US: £19; * 1-6-0105; 


CASE LXI. 


HE King grants the foreſt of Waybridge and Sapely in the! F. 
| | os $8 bs 2 | + 1 Dyer 169,, 
z county of Huntingdon to A. for 60 years; A. covenants with : 


. R . : : Patents, Foreſt. 
the King to maintain 100 deer there during the faid term, and at Palm 88. 


the end thereof to leave the foreſt fo ſtocked to the King ; the * Bull: 299- 


King grants the fee of the foreſt to B. B. during the term, cannot 
kill nor give a warrant for any deer there. 


By all the judges of England. 


For the foreſt was granted for 60 years ; and the game nafled 
by the grant of the foreſt ; and the ſaid covenant does not con- 
troul the grant : and if B, might have ſuch liberty, he might. 
diſable A. from performing his ſaid covenant. Speed in his-de- 
ſcription of this county of Hyntingdon has a good diſcourſe of 
the foreſt of this county : antiently it was all a foreſt, and called 
Hunter's Down. The honour of Pickering has a foreſt appen- Ant. 29. 
dant to it « a patent granted by the King of the honour cun 
pertinentuis paſſes the toreſt ; and the grant of the foreſt paſſes the 26 ag, pl. 50. 
game, 4" | 


CASE Lay; -: 
 Superſedeas does not lie upon a Diem clauſit extremum ; for it : El. : 
is the right of the ſubject to have livery upon it ; which the , {7 ,/. 


| : | | 4 H.7. 5. 24. 
King can neither delay nor deny. A Diem claujit extremum ought Co. Lit, 77. a. 


| to be ſued within the Year ; a Mandamus after the year. An 97/45, Diem 


office found by jurors, and put into paper not indented and in- -- rea 
groſſed, is of no effect, by the ſtatute of 4 H. 8. and 36 E. 43.3H-8. C2. 

An eſcheator may and ought to proceed and diſobey ſuch Superſe- 5 ;E " 
deas, Where in a writ of Superſedeas direRed to the eſcheator, it * ** 

5 commanded Qred Superſedat, where it ſhould be Superſedeat ; it is 

not amendable: for erronice emanavit. By all the judges of England. 


3 H The 
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The King may deny a {ſpecial livery ; for it contains a pardon for 
the miſſuing of it, and for other defects. 
CASE LULXV-- 
+ Bl, A Perſon fues' inthe ſpiritual court for tithes of wheat and rye 
Dyer r71, | "\ growing in 60 cares of land ; the defendant ſuggeſts for , 


Prohibition, Conſal- 
tation,. Prerogative. 


Prohibition, that the faid 60 acres were barren ; and that by his 


Hob. 192, 301. -induſtry-they became fruitful ; and that 7 years are not yet ex- 


oY '3- 1 ,6 Pired, according tothe ſtatute of 2 E. 6. for tithes of barren lang. 
Jet 349. Pe * .iflue was joined-upon the barrenneſs, upon a prohibiti 
1] up , upo prohibition granted 
-upon:this ſuggeſtion; and the jury finds, that 3o acres of the ſaid 
[lands were barren ; but that go acres of them had yielded tithes 
of wool and lambs to the .parſon. The-parſon ſhall not have \ 
* Pape 219. -conſultation for them ; for .he has * not ſued for them in the 
| ſpiritual court. By the judges of both benches. A conſul:ation 
.1s in the-nature of Procedendo:; where there 1s no {uit there can he 
.no :Procedendo. | : | 

Although in a ſuit between two ſubjects, .it appears that a 
third;perſon has a right to a thing ; or that the plaintiff has « 
right to a thing for which he did not ſue; this 1s of no effec; 
for it-is ſuperfluous, and-not in the cauſe. But where a right ap- 


'Elob. 163. 127, pears for the King in a ſuit, although he: be not party to the ſuit, 


'1 Cr, 592. 4 | , | 
2 0026S he ſhall recover the thing. a1 ZH. 4.71. 16 H. 7.412. 12 H. 7. 12, 


F.N.B. 38. ES 


CASE LXVI. 


2. _ (fry que uſe. of land held 7: capite of the King, and of other 


Dyer x74... + 


'Uſes,. Trufls, For: lands held of others by Kaigat's ſervice or in focoge, dies, 


feiture, Gard, Hig heir within age; . the King ſaall have his prerogative in all 


4 H 7 cep. 17. 


Raſt. Ward, 26, 27he lands by conſtruction of the atute of 4 H. 7. for the ward 


.of Ceftuy que uſe ; for it 1s ordained, that in this caſe the King 
ſhall have the wardſhip, as if the tenant had died ſeiſed in his 
demeſne. By all the judges of England. It 'the tenant had 
died ſeiſed, without doubt the King ſhould have had his prero- 
.fxative, | 2H Es: | | | 

Wardhips taken a- , At this day, uſes being-aboliſhed and ordained to be united to 
Riv ag FW Bo: 3 the poſſeflions ; if land be conveyed to-one and his heirs, to thc 
"MN .uſe of him and his heirs, in truit for the feoffor and his hejrs ; 
the King in this caſe .ſhall not, upon the death of ſuch feottor, 
have-the wardſhip:; neither /ba/! be have the forfeiture of ſuch /and 

'for 'treaſon-or felony : if .the feoftee dies, his heir withia age 

| ſhall be-in ward ; if the feoffee be attainted of treaſon or felony, 

the land and-the:truſt are loſt. In caſe of a chattel ſo conveyed 

in- truſt fos 4. A. commits treaſon or felony ; this truſt is loſt. 


2 Er,312, The Earlof Somerſet took a leaſe for years of Sweet Wines, from 


[the King, in the -name -of Sir Jobn Dacombe ; the Earl was at- 

12 Co. 1,2, tainted of felony ; this leaſe was forfeited. Hob. Rep. 214. AN 
-uſe was net forfeitable at Common Law ; but it was grantable. 

A truſt at this day (except of chattels)-is neither forfeitable nor 

.grantable by law. Upon the ſtatute of 4 H. 7. before 27 H. 9. 

©. Lit, 56.6, the King might have two wards for the fame land, at the tame 
I time; 


cattle of him who makes default. Every one within a leet of 


-_ 


x 
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time, viz. if the heir of Ceftuy que uſe was within age, and the 
heir of the tenant < 4206 age; one of theſe by the ſtatute, the other 
by the Common La Fe: 


—— —_ 


CASE LXVIL 


F the juror reſides within a leet of either the plaintiff or de- 2 Eliz. 
fendant, it is a principal challenge, although there be no 6 
tenure between them ; and although the leet by cuſtom is held Fit. Challenge, 27. 
there only once a year ; for the juror is within the diſtreſs of ſuch 3® E- 3: 24- 
| Dyer 195. 8. 
lord of a leet. WITTE | 95: 


By toe judges of both benches. 


_ A ſtranger may be {worn 1n a leet, paſſing through the precin& Challenge, Leet, Cu- 


of the leet ; a diſtreſs taken for not doing ſuit to the leet, ma _ 
be fold : it may be taken in any ground within the leet, of the y,. hg 
12 years of age, ought to be ſworn to the King ; for the reaſon 

above given it was never doubted, that achallenge of a juror who 

held of the plaintiff or defendant was a principal challenge. 7 H. 

6.146. 4 59-4. 12 i. 7.15 | 


CASE LXVIIL. 


Man cenvicted of felony is not bailable ; for bail is allnved 2 Eli. 

when it 1s indifterent or doubtful, whether the perſon accuſed Dyer 179. 
be guilty or not ; but as to him who is convicted, two juries have oo ot, 
paſſed upon him, and it is evident that he is guilty. 2 Inſt, 188, 
| By all the judges of England, . Plow. 67. 


* A. 18 indicted of felony; he is bailable. The King's Bench * Page 220. 
may bail one indicted of murder. At Common Law, he who was Welt. 1. cap. 15+ 
taken for the death of a man, by the King's commandment, -or OT 

the commandment of his judges; or for doing miſchief in a foreſt, 

was not bailable : at this day by ſeveral ſtatutes, ſome perſons are 

bailable which were not ſo at Common Law. Bail for felony 

ought to be taken by two juſtices of the peace, of which one to be 

of the Quorum, by iftat. 2 Mar. cap. 12. 


| QA SB: LXIX: 
P1s King licenſes A. to go beyond ſea, and to ſtay there 1 Rl. 


for a certain time; provided that if he con{pires or gonverſes Pyer 177: 

with fugitives, or the King's enemies ; that then his licence ſhall ug 28, 376. 
be void ; after the time of this licence, the King commands him 2 Co. 17. b. 
uron his allegiance, by a privy ſeal, to return; 4.'s ſervants 5s: $5-Þ- 
hinder the King's meſſenger to deliver this meſſage to A. the meſ- , Ro "a Wh 
ſenger makes an affidavit of this in Chancery, which is tranſmitted 

by Mittimus to the Exchequer ; 4. will not return ; his licence is 
revocable during the time allowed ; for it conerns hs loyalty, 
and does not give him an intercit. His-converſing with fugitives 
does not make it void a6 initie, but oily from the time of ſuch his 
CON 
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converting; - the aMidavit i is not traverſable. The add and goods 
Lord Lane 47. of 4. were ſeifed for this contempt. | 
By all the judges if England. 


SeegG.1.cp 27. This A. went beyond ſea to avoid conformity with the religion 

pa ohgoery : © eſtabliſhed in Q. Mary's time, and abode with the Palſgrave of the 

broad Rhine in Germany, who was a notorious Calviniſt, and entertained 
Fugitives, who were the Queen's enemies, and had embraced hi; 
{c& ; and this was the cauſe of the meſſage. The affidavit is not 
traverſable; for A.'s being in Germany in the dominion of the Pa/[. 
grave, and the meſſenger's being hindered there to deliver the 
mandate to 4. cannot be tried by a jury ; becauſe the whole matter 
was tranſaFed out of the kingdom. 


Pod reneato ROI ipſa | re OY / ; culpa ab/ii f; 


CASE -LXX; 


: EL 4 Seifed in fee of land in Burrough- Engliſh makes a foie 
yer 17 


SUS x: to the uſe of himſelf and the heirs males of his body, ac- 
14 H.8 6 cording to the courſe of the Common Law ; theſe words ac- 
_ - Y Se. cording to the courſe of the Common Law, are void; for cuſtows 
5, FR ' which go with the land, as this is, and gavelkind, and ſuch-like 
21 E 4. 24- cuſtoms which fx and order the diſcents of inheritances, can be 
Move Cs altered only by parliament. By Catlin, Dyer, Sanders, Whiddan, 
Nov 106. Browne, Bendlowes. They were then of Serjeants=Inn 1n  Hleet- 
- 4-6. 103 ow: 


Paris 24s 2. 36, b, 
CASE LXXI. 


uu IIS HE ſheriff arrayed the panel upon a Venire facias, and ſent 
| enge, V1 . 5 x . | 

02%", »: Bihar it to term by a meſſenger with other writs ; the meſſenger, 
| Dyer 177. a. by compact between him and the plaintiff, altered the names ot 


Br. Retory de brief, _ of the jurors : three terms after this the ſherift diſcovered 


Sa Rep 45 {his practice. Reſolved, That the ſheriff in the ſame term might 
difavow the return which was made of the panel ; but not after- 
wards at another term ; and this panel being ſo made, the array 
could not be challenged in this caſe; for the challenge to the array 
1s, Quod t-mpore pa'.nellt Fatt!, the ſheriff was partial ; but 1t was 
not ſo in this caſe. Antient forms are not to be changed. The 
polls may be challenged i in this caſe. 

Py the judges of both benches. 
Fiat quod prius fieri conſuevit. 


* Page 221, * S ASE LXXII. 


5... T Common Law, an acceſſary before the fac in robbery, 
Rakes Clergy, ſhould have his clergy ; ut 'tis taken away from him by the 
Indictment, Parlia- 4 Mar. cap. 4. This ſtatute takes away clergy from ſuch acceflaries 
wr 6 6 | betore the robbery , as maliciouſly adviſe the robbery; theſe words 


' were omitted in the inditment of ſuch an acceflary ; therefore ic 

had his clergy. By the judges of both benches. 25 H. 8. cop. !. 

took away clergy trom the Principal robber. | 
Tae 


he 


Fifth Century. 


__— 


The ſtatute of 39 E/. cap. 15. ordains, That the acceſfary before 
the robbery in the day-time of a dwelling-houſe, where 55s. o1 
more is ſtolen, ſhall not have his clergy ; in the indiment of 
ach acceſlary, the words of malitious adviſement are omitted ; 
yet the indictment is good ; for the ſtatute has not theſe words. 
The Common Law gave clergy to robbers and their acceſſari-s'be- 
fore the fa ; and therefore the ſtatute which takes it away ought 
to be conſtrued ſtrictly. | 


9uce derogant Conmmuni Legi, flrife interpretantur. 


CASE LXXIIL 


HE ſtatute of the 4 H. 7. for fines, requires ſixteen pro- : p1, 
clamations ; four to be made every term next following Dyer 186, 

after the fine ingroſſed ; term is ſometimes adjourned after ſuch CT Ir 

fine levied, ſo that no proclamations can be made : the ſtatute of 2 Intl, 519. 

1 Mar. c. 1. provides, 'That notwithſtanding that no proclamation Plow: 371 

was made at fuch term, yet the proclamations being made at the 

following term, the fines ſhall be valid. Theſe words, Term 

adjourned, extend to part of a term adjourned, where ſuch ad- 

journment prevents the four proclamations from being made ; 

as if there be only two or three days of the term left not ad- 

journed ; fo that it 1s not poflible that four proclamations ſhould 

be made at four ſeveral days in the fame term, in ſuch caſe ſuch 

fines are valid where the proclamations are made at the next term ; 

by the equity of the faid ſtatute 1 Mar. for the miſchief is the 


ſame, | 
At this day by 31 El. cap. 4. four proclamations ſerve where 


| ſixteen were required before this ſtatute, 


CASE LXXIV. 


N indictment of forcible entry is found before juſtices of : x1. 
peace at their quarter-ſeſſions, or ſpecial ſeſſions; they grant Yei- 3<- | 


_ «Writ of reſtitution : this Writ'of reſtitution ought to be made ig <A 


. . : . 667. 
under the Te/te of one of the juſtices of peace before whom it Dyer 187. 


was granted : where ſuch W/:t of reſtitution is made, no other forcible Entry, ju- 
=— | WW j . dog ftices de Peace, Re- 
Juſtices can award a Super/ſedeas to fuch Writ of reſtitution, exce | 


: - : PE fiitution, Sper ſeerus. 
thoſe who granted it ; and the judges of the King's Bench ; for Dyer 122. b. 


| the law preſumes, that the King himſelf fits there. There may 40*,"'* 


PL &- by . | | Dal Rep 2;. 
be an indictment of forcible entry upon the ſtatute of 8 FH. 6. Ford: 


pl. 8. 
cap. 9. before one juttice of Pea:e ; and reſtitution may be made 5 09 59 05. &, 
by one juſtice, by force of the faid ſtatute. 4 "Ho 18. 
by all the judges of England. 
CASE ELXXV,. 2 


4 Makes an obligation to B. to the uſe of C. A. ſeals it ; A. wy Ie 
B. and C. being at the time of ſealing it, at ene-place ; A. Br. Caſes 288. 


puts the obligation into the hands of C. and "ſays, this will 2 +: © 


6 i j . Neley's Lev. 235. 
lerve: this is a good delivery ; and though C. afterwards marries ; _, 40. ” 


A. yet the obligation remains, and 1s neither extinguiſhed nor Releaſe, Baron & 


{uſ | Feme, Faits. 
Þ ended, . EE | __ 2 Roll, Abr. 24. 
Adjudged and affirmed in error. loſt. 49. b 
31 This Oweo 44+ 


9 CO. 137. A, 


Dyer _ By all the judges of England. 

Br, Parliam. 43. | | | OT Ae : ; 

''Theſe Fines forAtie. Such pardon will not ſerve where the huſband purchaſes to 
| pation are taken a- him and his wife for their lives. 16 E. 4. Fitz. Grait, 63. 
way along with An huſband and wife have a leaſe for their lives ; a grant of the 


p R — 


_ Fifth Century. TY 


<-—_—__ 


On — 


* Page 222. * This caſe proves, that where an obligation is made to the uf 
| ur jc) of. another, without ſaying in the obligation, that 1t is to his uſe, 
arth. 5. cont, 


4 op Y his releaſe ſhall: be of no force ; for in the principal caſe, the 
Extinguiſhment. mMarriige does not extinguiſh it : but if the obligation had nameg 
Cejtuy gue uſe, it had been otherwiſe, After the ſealing of a deed, 

Co Lit. 46, a, the delivery of it as his deed, to his ſtranger, is good ; without 
g Co, 137. 2, ſaying any words 7hat 2 75 to the ufe of the obligee : the words, 
this will ſerve, are tantamount to a delivery to the uſe of the 


obligee. If a blind man has underſtanding, he may deliver , 
deed ſcaled by him, | 


C243 LAXYEHL 
3 Fl. F - Egularly, where the King grants two patents of the ſame 
- We 4s thing to ſeveral perſons, the elder may ſue a Scre facias to 
Scrre facrar, Patents, Tepeal the younger ; but this is not neceſſary : the younger may 


Prerogative. | FS : | I TIT — 
Ret Abe 168; have a Scrre facias againit the elder ; or the right may be tried 


Finch 77. between them in an afliſe ; or the King Jure regio may bring a 
Cr. Car. 198, Scrre facias to repeal the ſecond patent, if it be in deceit of 
Moor 449: the King. ER 


By the judges ar King's ſerjeants 


CASE LXXVI. 


-g Bk... 4 Purchaſes land to him and his wife, and to his right heirs; 


jv xxl PTR my " the lands were held of the King 7n capite; A. had not a 


cence,Pardon,Grants licence ; the King by a coronation-pardon pardons A. onnes ali- 
m__ me 4 ewe. enationes, tranſgreſſiones & offenſas pro qualibet alienatione fibi fa@': 
+ 4 ;. this pardon pardons this alienation ; for the word Alienation pro- 
Stam. Przr.3r. perly goes to the fee ; and a coronation-pardon ought to have a 
5 C0. 49. b. favourable conſtruction. | 


Knight's Service, b | | k : : 
TT « Fa ” reverſion of the land which the huſband holds, is a void grant. 


11 H. 7. 4. Analienation without licence to A. tenant for lite, 
remainder to Þ. in fee ; a pardon of alienation to 4. will not ſerve 
B. but where the alienation 1s to two jointenants in fee ; a pardon 
of all alienations to one will ſerve the other. 14 H. 6. 26. for 
thcy make but one tenant. The treſpaſs. arid wrong done to tie 
King by the alienation is done by the feoffee ; for he entered 


without the King's licence. 
CASE LIXXVIIL 


Dally. 24 pl. 1. Bigamus at Common Law ſhould have his clergy; the ſtatute 
3 El. of Bigamis 4 BE. 1. admitted the council of Lyons, which 


Dyer 202. | | ; 

By all the Judges. takes clergy from bim. 1 BE. 6. c. 12. reſtored it; 1 Mar. c- , 
_— (34: | Y took it away; 1 E1, c. 1. reſtored the Common Law, and repealc 
bore (bk © the 1 Mar. c. 8. in this point.  Antiently Clerzct facris or dintbþus 


5 Co. 50. inſtituti, when they were ordained prieſts, if they were not ma” 
Dyer 26, : 7160, 


—_ 


Fifth Cemury. 


py —_ — 
Ws « 


ried, were reſtrained from marrying after their ordination, as | 
appears by the canons of the apoſtles, and the third canon of the at | Ray) [fan <9 
council of Nice, held 4. D. 300. The 1 El. c. 1. ordains, 'That wm as 


| women, 
only the ſcriptures and four firſt general councils, to wit, of Note ; T0 ou 
Nice, Epheſus, Conſtantinople, and Calcedon, ſhall determine all Fei on ae oo f 
herefies. A bigamus 1s not only he who marries twice, but alſo clergy in ipecial = 
he who marries a widow ; for ſhe was not a virgin ; and a prieſt cſs. 
ought to marry a virgin as the law of Moſes requires. He who 
commits a rape or burglary ſhall not have his clergy, by 18 E/. 


ce. 0. FR 


*CASE LXXIX. * Page 223- 


Parliament was ſummoned to be held 23 January, 1 El. at 3 El. 

\ faid day becauſe of the Queen's ſickneſs it was adjourned rr Set IR, 
until the 25 January ; at this parliament a penalty was impoſed tion, Nugation, Re- | 
for hearing of maſs : an inditment was found upon this ſtatute, <itl, Maſſe, Acvt- 
for this offence againſt A. before certain commiſſioners ; the ſta- 1x, Gu 1k 
tute was recited to be made at a parhament held on the 24 Janu- Rol. continu. 263. 
ary ; whereas the firſt day of the parliament always is the day, ny ba oh 
when the King in perſon fits there, or commiſſioners which the c;. Tae. 149. 
King appoints, authorized under the great ſeal : Reſolved that 2 Keb. 686. 3:3. 
this indictment was void. But an information in this caſe, ha- Ep Fo " h 
ving words that the offence was againſt a ſtatute af a parliament Hob. 310. 
tent' apud W.jF anno primo regine nunc 1n this caſe provided ; al- 3 = Dee” 

| though the information had alſo words which referred to faid © 7 90 
irdictment ; the information was held good, and the words of 


reterence ſurplulſage. 


o 


By all the judges of England. 


DoQor is not an addition, although he be doQor in divinity : 35 H. 6. ”_ 
the word, clerk, is a ſufficient addition : mats cannot be cele- 
brated without a prieſt. 


CASE:LXXY. 
[] PON an adjournment of the term to Hertford, ſeveral 3 Lt | : 


priſoners were committed to the caſtle there : this caſtle Den ae Prifoner: 
was part of the Dutchy-of Lancaſter ; the Queen had granted a Fleer, Sa'ws Prpuii- 
Patent to A. of the cuſtody of this caſtle for his life : reſolved *'*&» fo. 70. 

by the judges, that the warden of the Fleet ſhall have the cuſtody 

there of the priſoners cymmitted by the Chancery, Common 

Pleas and Exchequer : for he is the officer of thoſe courts ; and 

although the patentee has the cuſtody of the caſtle, and though 

it be the priſon of the county, yet his intereſt ought to give 

place to the publick weal and common juſtice. Privatum com- 

modum publico cedit : and the priſoners may be parted in the 

rooms there. | 


| CASE LXXXI. 


Traitor ſtood mute upon his arraignment, and would not 3 F!.. 


| A plead; he had the ordinary judgment. and was not put to 5{nhr6 8 


the pain fort & dure : for this by Weſt, 1. cap. 12. is ordained Pain fort & dure, 


only Extent de ceo, 
© Judgment, 


7x El. 


ps Fifth Century. 


M— 


A —— 


1 Inft. $9": # only in caſes of felony; and does not extend to appeals or tg, 
ig ; treaſon. By the two chief juftices, the chief baron, and Wh; 7. 
den juſtice. 
C ASE LXXXIEI. 
3 FI. Fs Juſtice of gaol-delivzry, after the ſeſſions 1s adjourned, may 
2444 En reprieve a priſoner, and allow him clergy under the pal. 


Judges, Clergy, Pre- Jows. Stamford 132. If a prifoner prays his clergy, and does 


cedents, Fines pur | | : ; : 
Mn, Bild not read ; and by conſent of the ordinary, an entry 1s made gud 


ment, Commiſſion, 7707 legit 3 this entry 1s void, and never was uſed: it this ſame 


Starnf. 132. b. priſoner afterwards is reprieved to another gaol-delivery, and then 
prays his clergy ; he ſhall have it. The entry, as 79 clergy, is 


'* By 5 Anne, cap. only uſed when he reads, Duod * legit ut clericus. A pgaoler who 


6. Reading is not 
requihte on the al- 


lowance of clergy. to Keep them ſtrictly. 


ſuffers felons to be inſtructed to read, may be fined ; he ought 
By all the judges of England. 


Intereſt retpublice ne maleficia remaneant impunita. 


* Page 224. * Juſtices of aſliſe aſſigned for the county by force of the ſta- 
Juſtices, tute of /e/7. 2. cap. 30. have no occaſion to have a ſpecial patent 
for every aſſiſe : the general commiſſion ſerves ; and the juſtices 
of Nife prius have power to give judgment upon felons and trai- 
tors convicted before them, by the ſtatute of 14 H. 6. cop. 1. 
Antiently two of the judges of the courts of W:/imin/ter went the 
circuits and took afſiſes, &c. and delivered gaols : and becauſe 
frequently they could not give proper attendance in the country; 
power was given to the judges of Ni}; prius as aforeſaid, PF. VN. 
B. 1577. at this day the judges in-their circuits have five com- 
miſſions ; 1, of oyer and terminer ; 2, of the peace ; 3, of gaol- 
delivery; 4, of affiſes; 5, of Nift privs. 


CASE LXXXIIL 


N abbot had a great wood which uſed to be felled by parcels 

= Rs phos. every ſeaſon and fold, and had not been demiſed within 24 
ing. years before the 31 H. 8, the ſtatute of the diſſolution of mona- 
By all the judges. ſteries, but was ſold by the abbot's woodward, and by him ac- 
waa , counted for at his audit with the abbot : the ſaid ſtatute provi- 
3 Iait, 228. bB des that leaſes made within a year of faid a& of any heredita- 
ments, of an abbey, commonly demiſed, reſerving the antient 
rent, ſhall be good for 21 years and no longer ; and if they were 

not commonly demiſed, they ſhall not be good at all : the fad 

abbot within a year b-fore the ſtatute of 31 H. $. made a leale 

for 60 years of ſaid wood, reſerving the rent reſerved before the. 

ſaid 21 years: there is in the ſaid act a proviſo, that every here- 

 ditament commonly kept in the hands of an abbot for hoſpitality, 

and demiſed within an year of faid ſtatute, ſhould be void : re- 

ſolved, that the ſaid wood ſo diſpoſed of, ſhall be ſaid to be in 

the hands of the abbot for hoſpitality, and not commonly demi- 

ſed. The iflue in this caſe ought to be, whether commonly de- 

miſed or not; and not Quod fuit in manibus difti abbatis for hoſ- 

Co. Lit. 229. b. pitality. A termor cannot plead a/i/a non ; nor a diffeifortiar 
> | . 


—_— 


Fifth Century. 


he is not tenant : for this is the form of a bar, which bar no 
body can plead but the tenant of the freehold ; neither can a bai- 
liff plead 177 bar. A leſſee for years may plead, that no tenant of ttob. 162. 
the freehold 1s named in the affiſe; and if it be not fo found, 
no wrong, No difleilin ; or may plead a leaſe for years, the re- 
verſion to the plaintiff in the affiſe, and that to he is in without 
wrong. | | 

In :Mſe, a lerſe for life with a rent reſerved, the reverſion to 33 *f. pl. 26. 

ESE Ie | £- . "Ga 57S 

the plaintiff, 1s pleaded by the tenant ; with a reliance on the ,g 


R £0 ial IT i Ft. 4-10; 
rent reſerved ; this 18 a good plea ; an? not otherwiſe : ſo of a 26H 6. 


feoffment by the plaintift with warranty ; it is not a plea, with- Fitz, Barre, 39. 


out relying upon the warranty : for it amounts to the general 

ive, and 1s double. Rent and reverſion make a warranty, A 

warranty to a leſſee for years is no more than a covenant, and is 2 Sand. 180. 
not a warranty to vouch. Heohart 3, 238. Rudge's caſe. =" I'M 2397 


FE CASE LXXXIV:- 
THE dutchy of Lancaſter for its oaions 4 dB 


the crown ; the King within age makes a leaſe of lands, nn. orM 


parcel of the ſaid dutchy : Reſolved by all the judges, that this Patents, Noſme, 

is a good leaſe, and not avoidable by the King's nonage. A te- Covnece Palatine de | 
. Se. - : | Lancaſter, Ayde Ages 

nant of a manor, parcel of the ſaid dutchy being ſued in treſpaſs 


Du: alle. 
for entering into certain land, where he claims common appen- _ 


dant to the ſaid manor, had aid of the King before iſſue joined, 
The King's politick body and natural body make one entire in- 


diviſible body. A gift to the King of any hereditament 1s a fee- 


fimple, as a gift to a mayor and commonalty, without mention- 
ing ſucceſlors. 
+ By all the judges of England. 


Nomen ducts mergitur in nomine regts. 


_ * Apatent gained of the King, or of any corporate body, by 
dureſs, is voidable. 21 E. 4. 16. Keyleway in the caſe of Trers 
i5!, Durcſs uſed to the King 1s high treaton, and tends to the 
deſtrution of the whole kingdom. And this 1s the difference be- 
tween patents obtained during the nonage of the King, and pa- 
tents obtained trom him by durels. 


CASE LXXXV. 


THE fatute of 28 H. 8. cap..15. for the trial of piracy, « Bl. 
* directs a commiſſion to be made by the chancellor to cer- 2) 211 


. X | Prerogative, Patents, 
tan perſons for this purpoſe : although there be no chancellor, Ares c "pg Piracy, 


the keeper of the great ſea] may do it; if there be neither chan- Moor 992. 


cellor nor keeper of the great ſeal, the King may make ſuch a _ hag 


commiiſion. This ſtatute concerns government ; it was made 1 Co. 59. 


| Only for the eaſe of the King, and not to take from him the 5.5 b8p. (8, 
, l . Ke F 4 : ; - 
| Power of government, which God, nature, birthright and the 9 


Hob. 214, 1406. 


| Common Law have given him. The keeper of the great ſeal is 1-lo. 240. 
| Chancellor in effet, he has.the ſame power.” \ Mo.-$40- 


þ 7 C0.-32. d. 
By all the judges of England. METS. 
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yer 20, . 0. 393. h. 
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| Dy .-70. 


Ho. 381, 457» 


4 BL. | a waſte the plaintiff has judgment by nbi/ diczt, this confet- 
Dyer 204, 214- is the waſte, and a writ ſhall iflue only to inquire of dama- 

. Waite, Inquiſition, Es ns | | 
Viſcount. ges: and in this caſe the ſheriff has no occaſion 'to go to the 


216K. 3. place waſted ; he may hold this inqueſt at another place as well 


Co. Lit. 53.b. 54. a. the ſaid ſtatute of Weſt. 2. cap. 14. as* aforeſaid. There was 10 
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Fijth Century. 


edt... Dh. ad. a td hi. 4 I ” _—— 


OE OE OE hw cet 


Nv. 303. &o of the patent for alnage, notwithſtanding the ſtatute of 
"_ IEYs " 25 H.8. cap. 5. which ordains it to be granted by the treaſurer, 
So of the King's patent for plurality of benchces without the 
archbiſhop's diſpenſation, notwithſtanding the ſtatute of 25 I. 8. 
cap. 21, So for the appointment of (heriff, notwithſtanding the 
ſtatute made at Lrncoln the 9 BE. 2. You may find it among the 
old ſtatutes. Theſe things concern the government of the pub. 
lick ; and before theſe ſtatutes the King might of himſelf do all 
the matters aforeſaid ; and /s he may at this day. Hobart in the 
caſe of Commen&am, 142. 


Y 


Dy. 225, 


C:Ag Et: LAXXVI. 


4 El. Patent of the receiverſhip of the court of augmentations, was 


 Dyg& 219, 


Graves, Patents, Dif. granted to 4. with a fee for the exerciſe of it during his 

charge, Offices life; this court was difſolved by act of parliament, 1 Mar. cop. 
10. the patent is now void. | 

Where the office of ſtewardſhip of a manor, or a parke:thip, 
or the like is granted, and a fee for exerciſing it ; the fee remains 
although the lord ſhould diſcharge the faid office, and alien the 

manor : but if the fee riſes from the profits of the- office only; 
Co. Lit. 233.b. in this caſe the lord cannot determine the office : for this tends 
to deſtroy his own grant of a profitable thing, to another : but 
ex obliquo he may diſpark the park, or alien the dem-ſne3 of 
the manor; and ſo deſtroy the ſtewardſhip. Cre. 1. part, 59. 
The King by patent grants the cuſtody of a park to 4. for lite, 
and alfo grants a fee for the exerciſe of it, to be received by the 

| hands of a bailiff of one of the King's manors : in this cafe if the 
King diſparks the park, the fee remains : it 1s otherwiſe in the 
principal caſe; for the patentee concurs in the a&t of pa-liament 
to deſtroy that court, and the office is incorporated with the 
court : it is not ſo in the caſe put in Crete; the King alone does 
* Subſtantive, fr. 1t by his patent, and the patent contains /ws diſtin * indepen- 
LEE. 89: dent grants ; one 1s the grant of the ſaid cuſtody, the other is 

the grant of the fee. ET _ 


Lob. 41. 


CA'SE-LAXXXVH, 


Fiz, Retorne &eViſe 1. on the land. It is necetlary to take the inquiſition upon the 
count, Y&2. | 


Cr. Fl. 263, 18. land, only * where the plaintiff in waſte recovers upon default at 
Hutt. 44, 45- _the grand diſtreſs upon the ſtatute of Weſt. 2. cap. 14. 
| 


2 Sand. 254. 


4's. $6 doit 5 By all the judges of England, 
* Page 226. Qu tacet conſentire videtur, 
, At Common Law, upon a prohibition directed to the ſheriff 


to reſtrain any one from doing waſte, he had no occaſion to go f0 
the place : that is only required in the writ of waſte given Þ) 


rg hot writ of waſte at Common Law ; but only a prohibition againll 
0 . . a . | > 
4 Co. 62. b. 63. a. 4 tho 


2 Init, 145. 


 {uch officers. 
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Fifth Century. FN 


thoſe who were tcnants by aCt of law; as tenant in dower, or by 
the courteſy, or guardian: as for other tenants, the law left 
them to the provittons of the lefſors. 


CASE LXXXVIIT. 


T HE /latute of 32 H.8. cap. 35. ordains that the entry of + Fl. 


the difſeiſee and his heirs ſhull bs congeable (where the mw 4 FN Ns 
diſſeilfin 18 committed againſt him with force) if they claim or Dyer 219. 
enter within ave years after the diffeifin : the preamble has the Foy congeable, E. 


words of difſcifin with force ; and the purview helps ſuch difſei- T1, do comomry 


| [nlt. 238. a.138.8. 


fins; yet this ſtatute 1s expounded by equity to extend alfo to Moor 152. 


difſeifins without force ; for the miſchief 1s equal ; and the ſta- ** ©: 353: 


tute provides againſt the miſchief which was at Common Law ; 
ſuch was this arſſerin laſt mentioned. The difleifor dies ſeiſed 
within two days after the difleitin, without entry or claim made ; 
nw neither the difſeiſee nor his heir can enter upon the heir of 
the difſeiſor. = OE Wy 
Tudex aquitatem ſemper ſprftare debet in omnibus. Note what A ue * 
power the law gives the judges to expound ſtatutes according to pjyva, © 
the intentions of the makers. The law truſts them, being grave, 
wiſe, antient men, learned in the law, and ſworn, with the ex- 
polition of Ratutes, although they vary from the letter. 


CASE LXKNIS: -- 
Fr E treaſurer of the King's houſhold being ſcifed in fee of 5 ®!. 


land, takes wife ; and afterwards makes a jointure of it Om. 

| Yo . ) ed Dont Debt le Roy, Prero- 
to her ; and afterwards becomes indebted to the King and dies : gative, Taile. 
the wite's jointure is not liable to this debt at Common Law ; ov. 321. 2- 


but by the ſtatute of 13 El. cap. 4. in the caſes of all the King's Lye ve 


10 Co. 56.4. 55. b. 


officers, for receipt, as this treaſurer was, all their lands are lia- 8 Co. 171. 
ble to the King's debts, from the day on which they became '2 ©*: 1+ b. 


6.8; 
; -, 11 Co. go. a, 
At Common Law account lies againſt any tenant wha has Flow 315. 


the land of the King's debtor, if he has not bought 1t bona fide : x 5 RY 


at this day by the ſtat. 33 H. 8. cap. 39. for debts due imme-F. N. B. 286, 
dﬀtely to the King, or to his uſe by judgment, recognizance, 
obligation or other ſpecialty ; for theſe *four /orts, all the lands 
of the debtcr may be extended which he had at the time, when 


he became debtor ; as upon a ſtatute-ſtaple : the ifſue in tail, 7 Co- 21: b. 2t. 8, 


the land being in his hands, 1s alſo liable; but not the bona 
fae alienee of the iſſue : for the words of the ſtatute do not ex- 
tend to this alienee. The Common Law did not help the King 
in theſe caſes ; the ſtatute helps the King in the ſaid caſes againtt 
the Itue in tail, as long as the lands are in the hands of the 
iſſue in tail. The ſaid ſtitute does not extend to debts which 


|. accrew to the King by any attainder, or by any other way ; ex- 


cept thoſe above-mentioned ; but for ſuch debrs the King is left 
at Common Law. If the King's debtor, officer, or accountant 8 Co. 171. 3b. 
has leaſes for years or goods ; theſe leaſes and goods are not lia- 
ble, if the faid debtor fold them bona fide : but if he ſold them 
by covin, it is otherwiſe. If land be purchaſed with the King's 
money, 
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money, it is liable to ſatisfy the King. A debt due to the 
King goes to his ſucceſſor. « | 


* Page 227, _— *CASE-XC. 
5 Eliz. | 'HE King by patent or commiſſion, with a nom b/an;; 
ro cg TR P,. gives power to A. and B. juſtices of affife in a circuit, t9 


1ftutem, Precogative, take the conuzance of all fines and recognizances conmnetin 6 
4 wy ek 7 ſeparatim; A. 18 not a judge of one of the benches at Weſtminſter, 
Frere * nor one of the barons of the Exchequer ; A. takes the conuzance 
Welt's Symb. n of a fine by the authority above-mentioned ; the caption 1s good 
CET 4+ by force of this patent, without any dedymus poteſtatem {ued befor: 
or afterwards : this judgment was affirmed in error. Without ſuch 
ſpecial patent the chiet juſtice of the Common Pleas only has the 
prerogative to take the conuzance of fines without any dedimus 
poteſtatem ſued before the caption or atterwards. This caſe was 
reſolved upon good conſideration. Theſe juſtices were the attor- 
torney general, and a ſerjeant at law. The King cannot grant 
an office incident to the office of chief juſtice of the Common 
Pleas, although it be during a vacancy of the othce of the chiz! 
juſtice. Dyer 170. | 
A common petſon in the country cannot take the conuſance 
_of a fine without a dedimus pote/tatem fued out before the caption 
of the conufance. The judges of the benches at We/tmin/ter, and 
in their circuits, per conſuetudinem regni, may take ſuch conuſan- 
_ ces without a dedimus pote/tatem ſued before ; becaute of the great 
value which the law puts upon their knowledge and integrity : 
| but in this caſe a dedzmus poteſlatem ought to be ſued after the 
_ conuſance taken, bearing date before the conuſance : the ſtatute 
of 18 E. 1. de modo levand! fines ordains the caption of fines be- 
fore the judges of the Common Pleas ; the itatute of Carl, 
15 E. 2. ordains in caſe of ſickneſs or impotency of the conulor, 
that one of the judges of one of the benches, with a ſerjeant or 
a knight, ſhall have power to take ſuch conuſance : theſe are only 
affirmative ſtatutes, and do not take away the King's prerogative 
' to grant power by dedimus jotefiatem to other perſons than theſe 
named in theje ſtatutes, to take acknowledgments of fines. And 
lo it.is uſed at this day, 


-C-4A$.K--XCT, 


5 Eliz. | | Baſtard born at Tournay in France, when H. 8. had ſubducd 


2); » . . . . 
{ak | .1t, between Engh/h parents, 1s a natural ſubje& of England; 


7 Co. 22. b. 26, and continues ſo although T:yurnay be won back by the French : 
Yeoh. ns for he was born 77 obedrentia & lgeantia regis Anglia. By the two 
"3 chief juſtices and other judges, 
The law.is.the ſame although. the mother be Prench ; or the 
father and mother French; for the reaſon is alike: ſuch alſo 15 
the law, if an huſband and wite who are aliens have iflue born 1n 
England, where the parents vere born in France. If a Frenc- 
man marries an Engliſh woman, and has ifſue born in France ; ih4s 
itſue is not a natural ſubject of France ; as appears by a bens 
| | Calle 


 ealled Treaſure ar Franceis in the title De droir de Aubien, 7. vr. de 


lang, than the itlue of E-p/;/h parents receive abroad in France. 6. 


See my repertory, titls Zhen and Deniz. 7 Anrr, enp_ 5. 
: | I GG | cap 4. 

| 5 (,:15:£ap:25, 

C ASE NCI. 4 G 2. cop. 21, 


chefler to his houſe in Scuthwark in Surrey; and the ſaid biſhop 


| Oe | een 
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clienicents. Tt * ſeerns reaſonable that our law for the future * See above 4, 2. 


lou d not flew more favour to the ifſue of aliens born in &nc- 2 V3 cap nt: 
* 11 &42 W, 3. cap. 


*ENANT in tail of land makes a feofiinent of it to the 5 E'* 

uſe of him and his heirs; and afterwards deviſes it to A. 7g $44 ' 
in fee, and dies ſeized : in this caſe the heir of tenant in tail is Br. Cafes, 482. 
not remitted : for the devite prevents the diſcent. Peng TOs 

This caſe proves that the treehold is-in the deviſee before his Rebate, Dexile. 

entry ; as in the caſe of the King's patent of land in fee, or tai), 
or for life ; or in cafe of the grant of the reverfion of a freehold 
expectant upon an eſtate for years, life, or in tail, with attorn- 
ment: for theſe are liveries in law. | 


*.CASE --XCIH; 
THE ſtatute of 1 E/. cap. 1, -ordains, that every biſhop in 6 Eliz 
his dioceſe ſhall tender che oath of ſupremacy to every one y_ 6 + ORE 
of the clergy within his dioceſe; and that 'the biſhop ſhall cer- ph pads Cera 
tify to the King's Bench the refuſal of any of them ; and ſuch Dyer 245. b. 
refuſer ſhall be there indicted upon ſuch certificate : Dr. Bonner, 


late biſhop of Lendon, was convened before the biſhop of 7/7n- 


* Page 223. 


there tendered him the ſaid oath, and he refuſed ; and the biſhop 

certified this refulal in Sou7hwark aforeſaid to the King's Bench ; 

and named the ſaid Bonner, Doffor theclpgte & facris ordinibus 

conſtitutus : this was reſolved good, and tantamount as Clericus or 

ſpiritual perſon : he was indicted in the King's Bench in Mzrd- 

dleſex, although he had not committed any offence in Middleſex ; 

yet this was well : for the a& of parliament altered the law in 3 Cr. 85. 
this caſe. If Bonner had traverſed the refuſal ; the trial ouzht to ® 3 > Th 
bein Southwark in Surrey, If Bonner had pladed that he who rp ths 
tendered the ſaid oath was not a biſhop ; that ſhould be tried by Cr. EL. 397. 
the country in the King's Bench. This refuſal was certified Dyer 31. &. 
into the King's Bench by the hands of the biſhop's chancellor, 


and allowed. 


CASE XCIV. 
T- ER E are penalties ordained by ſeveral penal a&ts of par- 6 Co. RAT 


: 8:5, liz. 
lament, to be recovered in any court of record ; this 1s * 66 
only to be underſtood of the courts of record at Weſlminſttr, and Couns, Actions po- 


not of the courts of inferior corporations. POmr: 
By all the judges of England, Gr Cai. 79. 
12 Co. 49. 


"EIS 


The ſtatute of 21 Fac. cap. 4. ordains many popular actions __— ge” 
upon penal ſtatutes to be ſued at this day before juſtices of the 
peace in the country, and not elſewhere : this ſtatute 1s expoun- 
ded not to extend to penal ſtatutes, where the offence conſiſts 
only in non-feaſance, as recuſancy and the like. In an ation 
- He # U20!1 
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6 Co, 20, a. 
1 Cr. 16; It. 


11 Co. 65. b, 66. a. 


11 Co. 65. b. 


6 Eliz. 

Dyer 226. 

Afiiles, Adjournment, 
Prerogatives, 

Moor 366. 

Cr. El. 589. 


4&5 W.& M. cap. 
1.8. 

-C0.-.30; 2. b. 

1 Acn, Cap: 8, 
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upon a penal ſtatute brongbt {or the King and al lute: the 


attorney general alone replies and joins the iſſue; and therefore 
ſome think that an attaint does not lie upon ſuch an informaticy, 


when a falſe verdict is found {or the detendant ; for the informer 

did not join the iſſue : but the law ſeems to be otherwiſe ; for . 

artunt lies againſt the informer if a verdict pafies for him : þ 
the like reaſon, if a verdif paſſes againſt him, an attaint lics for 


the King againſt the jury which paſted azainſt the King : where 1 


falſe verdict paſſes for the King, upon petition made to the. King, 


an attaint may be brought, which is only againſt the jury that gave 
the falſe verdict. The iliue joined by the King's attorney alone, 


is in law an iffue joined by the King and the informer: for they arc 


both plaintifts, Dyer 304. 20 H.7. 5&6. 21 6.3. 20. Br. caſes 
479. FN. B. 103. 42 &. 3. 26. 


CASE. XCV. 


A SSISES are adjourned for difficulty to Weftminſler out of 
the country. The non-venue of the judges of aflite at the 
day of adjournment, put the parol without a day, by the courfſz 
of the Common Law : but now a reattachment againit the partics 
defendants, and a reſummons er Habeas Corfora againſt the jurors, 
bearing date the day of ae Ournment, and returnable at the next 
afliſes, ſhall be awarded. The 1 £. 6. cop. 7. helps the non- 
venue of the juſtices as to a diſcontinuance : an original at 
Common Law abates by the King's demiſe ; that ſtatute helps 
the proceſs, but not the original, where the King demiſes be- 


fore the return of it. An appeal of death, and informations in 


certain caſes where they are reſtrained to a certain time, do not 
abate. Where the diſcontinuance 1is by the default of the party 
plaintiff ; the writ abatcs at Common Law, and 1s not aided by 
the faid {tatute. 


By all flee Jhages of ATfes. 


by T erm may be adjourned on the efioin-day, or before, from 
Weſtminſter to another place, as to St. Albans, &c. and if at the 


_ day of the efioin or before ; the firſt return ſhall be at S7. Albans. 


If the adjournment be made at //*/min/ter on the eſfoin-day, irom 


 Weſtmin 1/ter to Sf. Albans, the firſt return cannot be held at F/:- 


minſler, bat at St, Albans, viz. the 20th of Fanuary, when tht 
adjournment is on this Gay, being the eſfoin to Puindena Hillor!! 


to Sf. Aibons; the Writs of covenant for fines and recovericc, 


Dyer 227. 


z Cr. 329. 


ſhall be paſted at S, Aibont: the ſaid Hillary-Term being adjourn- 
ed the 2oth of January, the effoin-day, theſe writs of covenant 


cannot be 'made returnable at any of the three returns at a 


Aibans ; for they muſt bear Te/e the ſecond return of the ſaid 
Huillary-Term at St. Albans : if ſo, becauſe the writs are to bear 
Teſte where the term is to be held, and then there are not fifteen 
days between the day of the T; T's and either of the ſaid other 

two returns ; fuch writs are not good. If after Craſtino Martin! 
an adjournment 1s made a Craſtino Martini proxim' ſequent” until 
Hiliory-Term ; this 1s ill : for this proxim' ſequent” is a year after 
the Hliory-Term intended. Perkins 760, He who is obliged to 
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appear at the firſt day of a term, if at the day of the efioin the Yel. 207. 
term is adjourned, he ought to appear where tne adjournment 1s 
made. ; | 

It ſeems that the ſtatute of 23 Fliz. cop. 5. helps fines and 
recoveries where tnere are not fifteen days between the teſte of | 
the writs of covenant and return of them ; for this is only f 
form. The King may make and appoint ſheriffs without an p,,, ,.. | 
afembly of the judges in the Exchequer Craſtino Anmmar', not- Hob, 146, 21 4. | 
withſtanding the ſtatute made at Lrncoin. g E, 2. for this ſtatute 
is only athrmative. 1 


CASE XCVI. 


HE plaintiff in an attaint 1s nonſuit or barred ; he ſhall be 6 Fiz. 
F fined and ranſomed : ranſom is Redemprio, and is treble to 2" 23% 
: : | k 41 Aſie, Attaint, 
a fine: if an attauint paſles againſt the defendant, the defendant pine, Ranſom. 
{hall be fined and impriſoned. 45 a, pl. 46. 
By all the judges. Sd rocy i Beacher's 
| EF | | | | Op Caſe, 
Where the defendant in the attaint is not party to the original 
writ, in the cauſe in which the falſe verdi&t was given; he thall 
only be amerced : for a ſtranger 70 the writ, as the tertenant or 
feoffee of him for whom the falſe verdict was given, may be de- 
fendant in an attaint ; and as to this there 1s no detault in him ; 
for the falſe verdict was not given for him. 


CASE XCVIE: 


DY an ordinance for the government of the college of Yndfor, 6 Eliz. 

2 (which conſiſts of a dean, prebends, chaunters, &c.) the _ "TM 
dean'may make a deputy, when he is diſpoſed to abſent himſelf, Exroiton ge parols, 
with power to the deputy 77 omnibus exercere officium fuum in per- Ry = 
fonas & collegrum memorat” ; this deputy in the dean's abſence, oy pr a 
cannot make a leale for years of heir land, although the pre- 1 H. 4. 84. 
bends: join, and although it be under the common ſeal of the _ 47: 

| | | yer 04.4. 
college : for.the word college, as the word abbey, extends only bo 
to the ſite of the college, but not to the poſſefiions of the college : 
arent granted. out of an abbey goes only out of the fits of it. 

7 CEE. By ail the judges. 


Clleginm oft ſecietas piurium corp” ſimul babitant', and 1s conſti- 


tuted by. the. King only. 


CASE :XCVIE ©, "PIR 
-” ” 


7 HE judgment for high treaſon-is ; that the traytor ſhall be 6 Eliz. 

drawn to the gallows and hanged, and afterwards drawn Dyer 230. 
Ri | ; ; ; : . reaſon, Judgment, 
| down from the gallows while he is yet alive, his entrails to be $,amf. 182. 
 Crawn from him, and his privy members to be cut off in his fight 12 48 pl. 35. 


and burned, and his head to be cut off, and his body to be divided hip 09. 5 


| to four quarters, to be hanged in places at the will of the King. Put, 2:4. 
| Women traitreſſes are to be burnt. 46" ih 
| By all the gudges of England. FEA 

| CASE 
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2 Inſt. Is. 
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6 Eliz. 


Dyer 229. 
Uſes, Eltates, Faits. 
:7 Inſt. 81. b 


Writing is made ne- 
ceſlary by 29.C. 2. 


CaP. 3. 
Daily. 63. pl. 24. 


27 H. 3, Co 15, 
1 Sid. 25. 82. 


Poph. 48, 50. 


Dy. 296. pl. 22. 
3 Cr. 345. 
2 Keb. 667. 


+ Eliz. 


Dyer 240-:-. 


"Forreſt, Chace. 


3 Inſt. 204. 
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CASE XCIX. 


ANDS.in cities, towns, and boroughs may :p:ſs by bargain 
— and fale, by parol without enrollment, according to the' 
cuſtom, as at London. 'There is a ſaving for them 1n the ſtatute 
of inrollments. 27 H. 8, cap. 19. 
Fy all the gudges-of Emgland. 


Dyer 14. An uſe was only a truſt and confidence : it might 


be granted or deviſed by parol. 


A bargain and fale at Commen Law iv any place might be by 
parol ; for an uſe only paſſed : but at this day there mult be x 
deed to raiſe an uſe, whatever .the conſideration be. The con- 
fideration of blood will nat raiſe an uſe without deed, neither 
will it create a debt. Es 


CASE C. 


Has land in a foreſt, he cannot build an honſe there with- 

© out the licence of the King, or of the juſtice in eire : if he 
does, it 1s a purpreſture to the foreſt : ad 1s finable, and the 
houſe may be demoliſhed : but the juſtice in eire may ſuffer it to 


ſtand, and may 7mpeſe a rent upon it, 


By the judges of both Benches. 


The owner of a freehold in a wood in a foreſt may cut down 


any wood there without the licence or view of the foreſter, 


without a preſcription-: ſo he may alſo in a chaſe, if in the foreft 


and chaſe he leaves ſufficient vert for the game. 2 E. 2, Fitz. 


'9. the time of E. 1. Fitz. Treſpaſs, 139. Co. 4 Infl. title Fire... 


Manwood in his book of Foreſt Laws. Croke, 5 Jac. 155. 


ix 
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CASE TL 


PON a Capras ad ſatisfaciendum direQed to the ſheriff to » Bliz, 

take A. he returns that a reſcous was made againſt his Pyer 244. 
bailiff itincrant : this is ill ; for this reſcous is done } o,. it 
againſt himſelf. It had been otherwiſe, if it were done to the Retorne, Refcous, 
bailiff of a franchiſe, who has the return of writs and execu- 4-9" Yucoum, 
tions ; for he is not his bailiff. An eſcape made upon a Capias ad * Rot. Abe. 456. 
ſatisfaciendum by means cf a reſcous made againſt the ſheriff by Yel. 51. 52, 
ſubjes, rebels or others, does not excuſ2 the ſheriff, but leaves - = FRY 
him chargeable with the debt for the eſcape : for the power of 1 Rol. Rep. 389. 
refiſting the King's ofticer, is zu dedecus imperii, and 1s a bad 3 Bulit. 199. 
return, and does not excuſe him from the debt : it is a good * OT: 
return againſt the reſcuſſors ; although it does not diſcharge the 

debt for the eſcape. Upon a Capias ad reſpondendum it is other- 

wiſe ; there ſuch reſcous does not make the ſheriff liable to the 

debt : for nondum 1:quet whether the debt be due or not. If a 


reſcous be made by the King's enemies upon a Capras ad ſatisfact- 
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endum ; the ſheriff is not chargeable for the eſcape : for there is Wt 
no remedy againſt them ; but there is a remedy againſt rebels {i 
and ſubjects. E | #4 
By the judges of bath Benches. h i 
If the ſheriff takes the defendant upon the Capras ad reſpondendum, Wt 
and ſuffers him to go at large ; and he does not appear at the day , 
of the return of the writ, * and the ſheriff did not take a ſuffi- * See 4 Anne, cap. "148 
cient obligation for his appearance : the plaintiff ſhall recover his 25 _— 
debt againſt.the ſheriff in an action upon the caſe. x Vent. 7. 


Cas 82 


A aries replevina afiued out of Chancery returnable in the - Kiz. 
Common Pleas ; it was directed to the ſheriffs of London to Dyer 245 _ 
replevin to 4. his goods there, which were taken by B. and to Toe on NEP _, 
anſwer for their contempt : the ſheriffs return the cuſtom of 5 Co. 27. 

Londen, confirmed by parliament, that upon the taking and de- 2k 282. 
taining of goods in Londor, upon a plaint entered in the ſheriff's pjgch 1; b- 

court they are repleviſable ; and not by the King's writ ; and that 1 Rol, Abr, 581, 
they are ſworn to obſerve the cuſtoms of the city. Non allocatur. - 
They do not anſwer to their contemvts. 


Ry the judges of bath Benches. 


3 M If 


—w © 
" " i ” 


$1xth Century. 


F _ 


If this return had been made to the original replevin, it ought 
to have been allowed. A recovery in the Common Pleas of 
jand in London, is void, 2 E. 4. 19. 9 H. 7. 13. Upon a Plyxig; 
replexiare the defendant has no day in court : upon a Poy,, 
where a Rep/cgtare is by writ, or the plaint is removed by Recor. 
Gare, day 1s give to the parties ; but upon a Plurtes reflegtore tg 

* Page 232. day * is given to the parties, but to the ſheriff to anfvwer his con. 
| tempt. 2 A. 7. 6. 


CASE-HI. 
go Eliz. A Body corporate made a leale for Years to F. A rafed it X 
ns $a eo t \ a place not material ; this raſure avoids the deed : it hag | 
Cafe, © * been otherwile- if a ſtranger had raſed it in a place not material ; 
_ 3. 41. but if a ſtranger raſes it in a material place, the deed is made 
*aits, Raiure. EY | 
{zodb. 1096. void. 3+ Se 
Bridg..206,, By all the judges of England. 
1 Leon 199- | 
CTro. Car::399. | | Gy 
1 Rol. Rep. 40. | CAS E-SY; | 
q Eliz. oY Purchaſes a manor of B. before the ſaid ſale made by B. to 
he FRE parc. £. B. had purchaſed ſome tenancies of the ſaid monor, being 
rition, Elegit. within the ſaid manor, and held of it ; this manor deſcends from 
_”_ 269. b. ' A. to his two daughters : the ſaid purchaſes of the tenancies 
Ti belong to B. for they were not parcel of the manor at the time 
$ 40-41; & | oo __ | | . 
Plowd. 8. of the ſale. Upon a Partitione factenda of the ſaid manor, al- 
though 4. had atterwards purchaſed them in fee ; yet the faid 
tenancies /o purchaſed are not to be divided, where the writ is of 
the manor only. If it be difficult for the jurors to find what 
tenancies the lord has purchafed within the manor ; they ought 
1 Vent. 401. ' FJ LI _ | I OR 
Hob: 185. Jequt veriftmilia & probabilia ; and not to find the matter ſpecially | 


| Side b 27; upon circumſtances, and leave it to the court : for it is a matter 
10 Co. 56.b. 57.2. of fact, and the jury ought to give a poſitive verdict. 
| By all the judges of England, 


The ſame law upon an Elegit, Dyer 295. where fraud, covin, 
or other doubtful matter of fact occurs to the jurors; they ought 
not to make a ſpecial verdi#t of it, but give a poſitive and catc- 
gorical verdict. CE 


CASE: V; 
9 Eliz, | ao of peace are commanded by the ſtatute of 5 Ez. at 
DE wa, their afſembly at the quaiter-ſeflions, to ſettle the wages 0t 


Wages de Servants, ſervants and labourers, and certify them yearly into Chancery 

Certificates, Expoſi- under the penalty of 10/. The juſtices of peace accordingly 

rears parols, Cer- ſettle the ſaid wages, and certify them into Chancery ; and the 

5 El. cap.s. next year they continue the ſame wages as the lait year Þe- 
fore : yet they ought to certify it ; for the word yearly requires 
every year ; and the King will be aſcertained how his people 3 
governed. 


By all the zudges of England. 


O14 


1 


know them. It is a fraud and #* deceit to attempt to avoid ſuch * Fr. Cheviſarce. * 


.W 


_ Vo »L ——— __. 
hte 


$1xX19 Cer Fir y. 


= 


Onnium Domos Regis vigiha defendit, onnium in illius negating, 


Fo omnum vacationem ins occupatio. Whence it is, that upon every 


Certiorart to remove a record out of an infcrior court, the ſtyle of Yel. 45, 
their court, and the power to hold this plea, and before whom, 
ought to be ſhewn upon their certificate : that the King may Cr. 18, 489. 


know how his ſubjects are treated. 22 E. 4. 12, ” 3 Lev 341; 
| | : 46, 


* CASE-VI; * PRC 2273, 
JT-k ſtatute made 1 & 2 Piil. & Map. a devile to any {piritual 8 FEliz, 
corporation of any lands or teneiments, for the advancement ae hg 
. . 3.» . . EL. * 

of piety, ſhall be good and valid. After the faid ſtatate, in the cir x REI 

time of Queen Mary, A. deviſed /and to the maſter, fellows and Corporation, Patents, 


maintain a grammar ſchool; whereas the ſaid corporation 15 found- (OE ee. 
cd by the name of matters, fellows, and ſcholars of the blefled and 2ob 123, 135, 
undivided Trinity 1n the univerſity of Camlridge: notwithſtanding ' TR Abr. 559. 
the ſaid miſlnomer ; and that there are ſeveral in the id college, ne hs 
who profeſs other tciences befides divinity ; yet in reverence of 
religion, a favourable conftruction is to be made of this deviſe ; 
and becauſe fome there profeſs divinity, this colleg2 ſhall be ta en 

for a ſpiritual corporation. This ſtatute was repealed the 1 Els. 

cap. 1. The deviſe made after the ſtatute 1 Mar. and before the 3 Keb. 553, 554, 
ſtatute 1 E/7z. was in the 8 E/'z. adjudged a good deviſe, By all 5#3: 


{cholars of Trinity-College in Cambridce, and their ſucceſſors, to ebaitable Uiſcs,Par.. 


' the judges of Eng/2nd, Where one ſtatute is repealed by another, 


the acts done in the meantime are valid : but notif a ſtatute be. 
declared null. 4 Z. 7. 10H. 7.22, Too - 
Summa Ratio e/t que pro Reli tone facit, Acrentis granted out of 
certain land, curdar capeilano & ſucceſſoribus ſuis to pray pro defunttis 
in fide : this 18 a good corporation and good rent-charge, 4 H. 7. 
Fitz. Grants, 36. 2 H. 7. 13. the caſe of Suton's hoſpital, 10 Co. 1. 


 Hwwert 136. At this day a devile to a corporation to any charitable 
ule is good, by 43 Eliz. cap. 4. Hob. me 


» 


A leaſe tor years made by the ſaid college by the ſame-name as p, 
in the deviſe aforeſaid in the principal cate, was adjudged a bad Kin,'s Bench. 
leaſe, as it ſeemed to them, by three judges againſt Croke and Re: 
Walliams, There were then five judges in every court, How can CTY OP 
farmers, who pay great fines and rents, and who often are illite- 
rate, know the foundation names of corporations ? the leffors 


leaſes, againſt their common ſeal, againſt their reputed names, 
and againſt their own confeflion. See 1 F. 4.7. 2 H. 6. 4. Hob. 124. 
20 RH. 0:.19;©. Br. caſes 73. 11'H. 6. the mayor of L:me's caſe, 
11Co. 18, Dr, Ayris's cafe, Sir Meyle Finch's caſe, 6 Co. 634, And 
it ſeems to me, that although corporations have no ſubſiſtence, 
but by their names of foundation ; yet that judgments given to 


help corporations to avoid their own grants upon a miſnamer, are 
againſt the true reafon of the law. 


CASE 


7, Jac. in the 
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ro Eliz. 
bi :Dyer 267. 
i Fatents, Chantries 


| tion, Hoſpitals. 
of C0: 1075'S; 
3 Hob. 1 23; 

4k Dyer 287. 

Eu How. 499+ 
Fil Palm; 120. 


, 


"ff Corporations, Miſ- Cardigan and Pemoreke; with power to found a college at Sf, Dawg, 
Ei noſmer, Conhrma- G;. Aberguilly. And to appropriate them to one of the ſaid churche; 
.of St. Davids or Abergmily, The biſhop erected a collepe in Laz-. 


Sixth Century. 
Os oral 
| ING E. 1. granted to the- biſhop of S7. Davzds and his ſuc. 


ceſſors the advowſon of thirty-nine churches in Carmarthe, 


dewwibrevy inthe county of Cardigan: to do which he had no power 
given him by the King. This college of Londewibrevy was of 
prebends ; and the biſhop appropriated ſome :f the ſaid advewſons 


1. Roll. Rep. 463 to the ſaid college, with ordinances to celebrate maſſes pro drfunf;; 


:* Page 234. 


BEA EC © 
a I - b : 
: : DEST = 


2 £0.43. b. 


'* Heb. I21, 122. 


i 3 Eliz. 
1 Dyer" 245. 


op Corone, Certificate, 


'Cleroy. 
otamf. 10.136. a. 
Poulton 224. 


2 N, Abr, 417-8, 


7n fide, this college is not a college in law ; but it is a college jn 
reputation ; and is given to the King by the ſtatute of 1 F. 6. 7. 
7. for the diſſolution of chauntries; for the biſhop Having the 
King's licence to found a college, this college has the reputation 
of a college. King E. 4. granted and confirmed this * foundation 
of the ſaid college : this confirmation 1s void ; for it was not a 
college, and the King confirmed what was not in Rerum Natura; 
but a college where there is no election, no King s licence to 
found it, and no common ſeal, is not given to the King by the 
ſaid ſtatute of chauntries. | 5 
Lay hoſpitals are not within the ſtatute 1 E. 6, for the diffolu- 
tion of .chauntries : (although they be colleges in law, and have 
ordinances to pray pro defunttts in fide; as was uſed in the time of 
_ our anceſtors in England, and in the Latin and Greek churches: 
for the ſaid ſtatute is filent as to hoſpitals; and the ſtatute of 57 
TI. 8. extends only to religious and regular hoſpitals which hay? 
vowed chaſtity, poverty and obedience. 1 Jrft. 342. So reſolyed 
2 Eliz, Lord Cheney's caſe ; afterwards in Lord Hobart's reports 
it was taken otherwiſe in the caſe of the hoſpital of *® Dennmgton : 
in which caſe, this caſe of Lord Cheiny was not remembered, 
All antient hoſpitals have ſuch ordinances: fuch a conſtruction 
would deftroy the relief of the poor, and good uſes : where the 
letter of -the ſtatute, 1 E. 6. cap. 7. does not make it neceſlary, 
the abuſe of any ſuppoſed prayers, which were allowed in all Jay 
Hoſpitals at the time of their foundation, ought not to deſtroy the 
charitable uſes of any lay hoſpital. 


C:A:SE:-YOUL 


A Felon had his clergy once in the King's Bench ; he is 11- 
dicted and arraigned for another felony in a circuit ; tic 


Artainder, Acquittal, Judges of the circuit ſhall ſend their letter under their own nams 
to the clerk of the crown of the King's Bench to be certified 0! 
it. If a principal be attainted or acquitted in one circuit ; and 
an acceſſary to. this principal is indicted in another circuit : tht 
indges of this /aft circuit ſhall ſend a writ to the judges of the oth! 
circuit, under the King's ze/te, to be certified of this attainder 0! 
acquittal, 


By the judges -of both Benches. 
The 


ls ao Ge EE Re EE oo 


- 
te 
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The judges of the King's Pench are within the meaning of 2 Lord Sancher's cas, 


F. 6. cap. 24. to be certified of the attainder or acquittal of any ” Co. 'E b. 
perſon, in any other court, ns | 


CAS E-AX; 
A Tenant by Knight's ſervice 77 Capite dies, his heir of full 8 Eliz. 


age ; he enters and takes the profits, before any oflice found; —_ 14 _ 
c Eiiz. An Ad of Parliament pardons all entries and intruſions : gee. * 


this diſcharges tne meſne iſſues taken, and juſtifies the entry, 2 Roll. Abe. 178. 


and amounts to a livery, The entry before the office being par- 


doned ; all the conſequences gf z? are pardoned. Livery is made 
to the heir to juſtify his entry; and an ofhce found afterwards 
comes too late. 


By the court of Wards, and the judges offiſling there. 


7f there be an intruſion, and an office found of it: a pardon ob. .. 
after the ſaid office ought to pardon the intruſion and the meſne 12 C 2, cap. 24. 


profits ; or elſe 77 will nt diſcharge them ; for they are velted in the tak's away this Te- 


King, and being veſted, they cannot be diſcharged without being T9 
mentioned : in the principal caſe, they were never veſted ; for 

the ſaid pardon before office found prevented the veſting of 
them. 1o I. 8. Keyleway 198. It the King pardons to the 
heir within age the intruſion, and profits taken before office 
found ; this 1s good for the intruſion and thoſe profits : but not 
for the- iflues taken after the office; nor for the value of his 
marriage, > | 


*C ASE. + | * Page 2J5. 


J)Ecanus & capitulum ſane & individue Trinitatis Ficleſie Car- 1 Bi. 
- hilenſis make a leaſe for many years ; the word individue in Dyer 278. 


. . . . p Miſt {- 
the name of the corporation, is omitted in the leaſe; and the word SE Rholins 


/otum added to capitulun: : reſolved, that this 7s a good leaſe. There 10 Co. 124. b 
1s no miſnomer in the ſubſtance of the name. If a corporation ? _ PIN 
be named of St. Peter and St. Paul; and one of them is omitted ; Sa : : * 

it is a miſnomer. | | 


By all the judges of England. 


It is not to be ſuffered that the miſnomer of corporations ſhall 
avoid their own grants and leaſes. A corporation confiſts of na- 
tural perſons known, they agree to a grant, their common ſeal is 
attixed to it, they receive fines and rents for theſe leaſes and 
grants; no man but themſelves can preciſely know their zames of 
ioundation 72 terminis & fyliabis : if by ſuch ſhifts they attempt yep, 125. 
to avoid their grant and leaſes, they are fa!ſarii & deceptores. A 
cheat which gains any tning by a falſe * token, 1s puniſhable by * Meſlage, Fc. 
tine, &c, He who denies his own deed, may be fined. 34 L. 1. 
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CASE XI. 


T* HE archbiſhop of Dublin has two deans and Ehapters, 
64" "TP which makes his chapter ; and leaſes made by the archhj. 


| Br Cafes 1. & 170. {ſhop without the. confirmation of both, ab antzgue, did not hind 
| yer l'7. ? "hs Fo d | bj | 
"LL Oobfi alan, tae ſucceſſor at Common Law.; after the 26 H. 8 cap. 1. (the 


Spirituol Ferfons, ſtatute which gives the Pope's power to the King) one of thoſe 


4 Inſt jor. a. , chapters ſurrendered their church and pofleſiions to the King ; 


459, and afterwards the archbiſhop made a leaſe, which was confirmed 


- 2 Roll. Rep. 98. by the other chapter only : this.leaſe ſhalt bind: the ſuccefior ; for 


| Leon. 234+ © by the ſaid ſtatute, King H,8. was able, as the Pope had levn, to 


. diſſolve this dean and chapter; and this he did by the acceptance 


_ + Dyer 282. names . | | OE 51 | 
- $6 folate; hut Hot of their ſurrender. + Reſolved by the Chancellor and ſome of 


the Chancellor. + the Judges in the Chancery. 
Co. Lit, 44. a b. At Common Law deans may -paſs the -pofſetfion of the deanery, 


43.4 with the confirmation of: the chapter only, without the biſhop, 


' The biſhop cannot pals his poſſetſions, without the confirmation 
. of the dean and chapter. Where a. biſhop has a dean and preben- 
daries, the-prebendary cannot alien the pefſetiions of his prebend, 
without. the confirmation of. biſhop, dean and chapter ; for in 
_ this caſe the biſhop-is patron. Where the: biſhop. is not patron, 


+E1, c. 19. not print- and a parſon or-vicar makes a leaſe for years, the confirmation 0: 


. ed. | the patron and biſhop was ſufficient at Common Law : but at 


_ El cap.19. /this day the ſtatutes of 1 F/. 13, 14. and-18 E/. and. 1 Jac. have 
Ts Bs \. altered all this; and none of them can by any method alien the 
5 Co. 14.a. bo . inheritance of their poſſeſſions ; but they may make leaſes for 


43. 4. aÞ.:% years or lives according. to the direction .of the faid ftatutes, and 


| Re Ts of the ſtatute of 32 H. 8. 


x4 EI. 


"TT" HE. ; E. cap. 1. prohibits books to be publiſhed, or printed, 
: Dyer 28 L, . . . - þ - . * 
Pape, Promunire, A or.uttered within the kingdom, which maintain the ſupre- 


7 Co. the Preface. .mmacy of the Pope within the King's dominions. The approvers 
. of ſuch books are within. the faid ſtatute, and. the danger of it, 
vis. Premunire. 


By all ebe judges of England. 


" 6 * This ſtatute-is-not to be extended to publick bodkſellers who 
' Page 230. | | : 
fell, nor to thoſe who read, ſuch books as Gregory de Valencia, Of 
Bellarmine, or any other books which treat of the controveriies 0! 
- religion; and do not particularly relate. to .the Pope's ſupremac! 
.1n the King's dominions. | 


CASE. XU. 


| Ben! 192. pl. 230. 
11 Bl, 


' Dyer 286 A: Patron of an advowſon, (the church being void) grants to 
z Cr. 600. k proximam preſentationem to the faid church jam vacantem, i 


. Dyer 29, 127, 129- 92294 liceat B. hac vice ad diftam Eccleſiam preſcntare. It was It 
Winch 97. 


| Dyer 183. pl. 28, tolved by all. the judges of England, that. this grant 1s void, beii 


t Ard, 15, made: by a fabject ; for the preſent avoidance 1s a thing in a&t1o! 
on 4 a8 > . and privity, and veſted in the perſon of the grantor, and 1s lies 
| Dally. 75. pl 1. relic), 


Co. Lit, 270. b, 


/ 
rc 


S1xth Century. 


—__ tl 


elicf, or arrear of rent, or an obligation, or a debt. A preſenta- 
tion is only a commendaticn of a clerk to the biſhop, to be admit- 
ted to the. church which. 1s void. TN 

By all the judges of England. 


A grant of the next avoidance made when the church 1s void, 
extends to. the next after the nrelent; ' for the - preſent- is- not the 
next avoidance, but 7s the preſent avoidance, Where a church is 
full, and-the patron grants proxtmam advocatiomem.to A. and after- 
wards grants proximam advocationem of the fame church to P. 
The ſecond 'grant is void. If a grantee .of an annuity in fee 
grants an annuity for . lives or years ; it is good; for this 15 an 
eſtate ſettled, and of continuance : but a grant of the arrears of 
this annuity-is void, cauſa gua ſupra. Cro. 2 part, 6g1. denies ©. Lit; 379. a. 
the caſe of 15 H. 7. 7. where a-man feiſ:d of the advowſon of a P 
church in fee, and having a wite, grants the third adurcationem of 
"the ſaid church. ; the grantee ſhall not have the fourth avoidance, 
where the wife has the third for her dower, 20 IH, 8. Bro. cafes 13, 
223, Dyer 206.35. F- 


CAS$SE:SXIV: 


Umphry Behun Farb of Hereford and Efſ-x was ſeiſed in-fee of 12: 
three manors in the county of G/oce/ter.; and held them by mM kash 
the ſervice of being conſtable of England; and died, having two Keyleway — 
_ daughters; Margarct married to Thomas Plantagenet Duke of G 0- 6 Co. 1. Bruerton's 


cefter, one of the fons of E. 3. from which Thomas by the ſaid 4 "FA 


.daughter, deſcended the Duke of Buckingham : H. 4. married jcanty,Offices, Feme, 


Mory the other daughter of the ſaid Humpbry : in this cafe, after Grants de Ciices, 
partition made of theſe manors, it was refoved, 1ſt, That the ſaid 
tenure .1s a tenure by grand ferjeanty. 2dly, That the daughters 


might exerciſe the ſaid office by deputy. 2dly, After the mar- The fatote r2 C2." 


: | - $5 +: Cap. 24- does not 
r1age of the elder ſiſter, her huſband alone might exercile it. NS OO Gay 


4thly, The Duke alone may exerciſe the ſaid ofiice.; .the King jeanty, but aids the 
cannot, and the Duke fhall told his part by the aforeſaid te- ___ OS 
nure : otherwiſe the Duke would hold ſome of the ſaid manors *' 
| without doing any ſervice for them. 5thly, This office remains 

_ In the Duke entirely ; for it is pro publico commodo, 6thly, The 
King may refuſe this * homage if he will; a comwon perſon * He mears the 
nay refuſe homage if .it be not homage nce//re/. 7taly, The ores Wyo 
iather holds land of the eldeſt of his two daughters by homage, .;. ,,,, .. Do: 
and dies ; and partition is made between the daughters, the 
Youngeſt ſhall do homage.to the eldeſt, and hall hold of her by 
10mage. Eo, : 


Ey all the judges of England. 


A. grants an annuity to B. fro con mio zmpendendo ; upon a writ 7 H. 4. 16. 
of annuity againſt 4. A. may diſclaim to have counſel ; and ſo 
extinguiſh the annuity ; 4z7 'tis otherwiſe if 7he annuity was granted 
þro cenſilio impenſo & impendends. An office of inheritance * to which * Page 237. 
4 judicature is annexed, deſcends to two daughters ; as in this Hob, 148. 
cate of the office of conſtable ; after it has fo deſcended, it may 
De exerciſed by deputy; but ſuch an oftice cannot be originally 
T | _ granted 


C2, Lit, $. >, 
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Sixth Century. 


r2E | 
Dyer 286, 287. 


By all the' Judges of - 


England, 
11 Co 63 a. 


| cfficiis, This oftice may be granted in fee- 


—— 


LA... 


granted to any woman ; for Feminz non mig capaces de publici; 

tail, or for life, of 
years ; and ſo may the office of the Mar/tal{/ea, notwithſtanding 
the judgment in Sir 7:bn Lenthall's caſe, 12 Jac. 1. So might , 


ſhrievalty at Common Law; as appears by the ſtatute of 23 H. 6, 


2 #47 0. 
Note an exception to the rule, nemo fotrft facere per alinm gu:q 
fer ſe non poteſt, This rule holds in original grants, but not jy 


diſcents, 


CASE: AY; 


[HE trial of treaſons committed beyond ſea, which 15 or- 
dained by 325 H. 8. cap. 2. 1s not repealed by 2 Mar. cop 10, 

ſor they could not befcre be tried in Eng/and : but the ſtatute of 
H. 8. cap. 23. for the trial of treafons in England, 1s abrogated 


Trial de Treaſon & Þ,y the ſaid at of 2 Marie; where it gives a trial in what county 


Miſprifion de Trea- 


ſon, Trial de Trea- the King pleaſes ; for the trial of treaſons ave in England 1s re- 
ſon, ouſter le mere, ſtrained to the courſe of the Common Law. Two witneſles arc 


Teltmo:gnes. 
1 And. ICs, 1 54. 
1 Inſt. 27. 


 Stamtf. 4, 90. 
Br. caſes 481. 


neceſſary at this day for miſprifion of treaſon, and for treafon 
committed beyoad ſea, by 1 E. 6. for the 2 Mor. cap. 10. does 
not extend to them ; it extends to treaſon and petty treaton com- 
mitted within the realm; and there is no occaſion for two witneſſes 
in theſe latter caſes; for the ſtatute of 1 E, 6. which requires 


*See7 W.z.c.z. two witneſſes, is repealed as to * that point by 2 Mar. c. 10. and 


7 ANDZ, Cap. 9. 


12 EL, 
Dyer 289. 


_ Durham, Grants, 
Forfeitures, ['reaton. 


an indictment for any treaſon committed in England, ought to be 
laid in its proper county. An indiftment and the arraigninent 


upon it make one trial. Stamford go. miſtakes this. An indictment 


for any high or petty treaſon, ought to be in the proper county 
where the fact was committed, according to the Common Law; 
and if the indictment be removed before any commilitoners, or 
into the King's Bench, the trial ſhall be by jurors of the county 


where the fact was committed. 


CASE XVI. 


H E biſhop of Durbam by antient charter before the timc 
_ of E. 3. has the forfeitures for treaſon, and all felonies ot 
his tenants, between the rivers Tie and Teſe in Northumberland: 


6 Co 73. Sir Drue after ſtatute 20 H. 8. cap. 13. for forfeitures for treaſons ; 4. 


Drurie's caſe. 
1 [nſt. 114. 
Dav. 62, 


Plow. 334. a. 


2 Bulit. 226, 227. 
Finch. 
3 Co. 10. b. 


3 Inſt. 19, 
6.C0:.7 3. b.- 


Dyer 180. 


Godb. 310. 
Hob. 48, 183, 
1 Roll. Rep. 10. 


2 Roll. Rep. 340. 


10H 4, 29, 
G Co. 73. b. 


| Davis 15. 


makes a gift in tail of land held there of the bithop, to B. B. 
commits treafon, and 1s attainted of it ; the biſhop ſhall not have 
it ; for ſuch forfeiture of intailed land was not 7 eſe, when the 
ſaid charter was granted, and the {ſaid tenant 1n tail 1s tenant 
to the donor and not to the biſhop. By all the judges of 
Engiand. | he ſtatute 25 E. 3. of treaſons, does not take away 
the ſaid grant to the bithop ; it only declares what offences ar 

treaſon. | | | 
The grant to the biſhop does not extend to new treal0n» 
enacted after the grant ; nor to new forfeitures given to the 
crown after the grant. In 26 H. 8. cap. 13. the King the 
being in fear of an inſurrection for aboliſhing the Pope's power : 
the clergy eſpecially was enraged againſt him ; and to ers 
| | them 


ray 


Sixth Century. 


\ SN 


them there are theſe words in the ſaid Qatute, that any lands of 

any manner of inheritance in uſe '7 peſſiiſen in any right whatſecver 

are forfeitable for treaſon ; which words extend to biſhops, pre- 

bends, dean, parſon, vicar, &c, and to the * lands which the * Page 238. 
traitor had in right of his wife ; which was too hard :nd uarea- 
{onable. Afterwards the ſtatute of 6 E, 6. cap. 11, being an affir- 

native ſtatute, by a favourable conſtruction of it, reduced thoſe 

torfeitures 71 auter droit to the courſe of the Common Law, vg. 

to be forfeited only during the lite of the offender, as Stamford 

187. has well obſerved. He was an upright judge, and learned in 


| the knowledge of the law and of other arts. 


CASE XVII 


Uſband and wife ſeiſed of land in Londen, to him and his 2 Bl 
wife, and the heirs of the huſband; they ſuffer a recovery in Py** 299. pl 6r. 
London, by a writ of right brought againſt them; ſuch recovery memoir yres Th p 
there by the cuſtom binds the parties as a fine at Common Law z 7C0 55,a.Beckwith's 
the huſband by indenture, without the wife declares the uſe of nt FRE 
the ſaid recovery to the uſe of the recoverors, until they make a Flow, T8 
leaſe of thoſe lands to B. for forty years, reſerving rent ; and Ro! Abr. 388, 555, 
after the making of th= leaſe, to the uſe of the huſband and *orignSrag 9% 
wife, and the heirs of the wife ; the leaſe is made accordingly ; 19 Co. 42. 
the huſband dies ; the wife is bound by the huſband's {G74 de- 919th: 14,69. 
claration of vſes, becauſe ſhe did not diſaſſent from it in hee OS! 
huſband's life-time, as in the calſe of a fine; and the wife ſhall _ 
have the rent, either by the ſtatute of the 7 H. 8. which helps 7 H.8. c. 4. 
reverſfions, for rent reſerved upon leaſes before ſuch recoveries; ©*: -* 194: 
or by the conſtruction of the Common Law, that the rent is 4n- | 
cident to the reverſion. Where the huſband has a fee in right By all the Judges of 
of his wife, and they levy a fine, and they differ in the de- En8/and. | 
claration of the uſes, neither ſhall ſtand : not the huſband's uſe, < 
tor the inheritance was his wife's : not the wife's ule, for ſhe is 2 Co. 57. a. 
covert. And in this caſe the uſe ſhall be to the wife and her heirs. 


C.A S'E_ XVIII. 


i- E who receives or abets a traitor after a treaſon committed, 13 El. 


, | i SpY 
1 4 SIP - D \Js A . Bo. 
| _ or conceals any treaſon, 1s not a traitor; this oftence 1s on] por 696: Ame; BY 


MW. Y 2 Mar, © 
miſprifion of treaſon, for which he forfeits his lands for life, and 3 H. 7. 10. 


all his goods and chattels for ever. This receipt or concealment Stam. o, 38. 


. SIA ; Miſprihon, Treaſon, 
1s not within the ſtatute of 25 &. 4. for treaſon ; only the actors Ferfelrure, Jodkwwnt. 
are traitors. | 


t2Co $1; 82, 
By all the judges of England. H. P; C::.20; 
CASE: XI: | 13 El. 


| | | « Dyer 300, 298. Dr, 
A Conſpiracy beyond ſea, to invade this kingdom, (3lthough nt Sonny of wa 
L A never put in execution) is hizh treaſon ; and to be tried by 88. 


35 H. 8. cap. 2. in any county at the King's pleaſure, the law is *' x 63-8 
oat this day ; for treaſons committed beyond ſea were not triable 3%, -, 66. 
at Common Law ; and the ſtatute of 2 Mar. cap. 10. extends Moor 621. 


only to treaſons triable at Common Law. Eo Þ, To ; 


By all the judzes of England. '1 Inſt. 129 a, 


() Tf Lit. Rep. 27. 
o Stamf, 159. 
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Sixth Century, 


L — 


FR Eanca. 


Treaſon, Trial, Judg- Tf' upon an inditment of treaſon, the priſoner pleads an 
inſufficient plea, or nbil dicit, or ſtands mute ; the general 


ment. 


Co. 11, a. 
ae judgment ſhall be given, as if he had been att.inted by courſe 
of law. 
* Page 239. *®CADISE XX. 
14. El, Scot was indicted and arraigned for the rape of a danſe] of 


Dyer 3ot, 145. 4. 


Sevieland; Alien, Fo. ſeven years of age, and three of the jurors being ſworn, he 


rire Facias, 1'rial. prayed a Medietatem Lingue ; non allocatur : for he. ſhould have | 


prayed it when the Yenire Facias was awarded ; that the therif 
might have known what jurors he ought to return, 
By the Juages of both Benches. 


By the © Anne, cap. A Scot who is a Peſlnatus ſhall not have Medietatem Linguz 

8. the Kingcoms are 

phe ee 4 viz. a Scot born after the crown deicended to K. Fames the 

* 7 Co, 1. * Caluin's caſe ſeems to be, as in the heptarchy ;. of all thoſe who 
| were born in England, after all England was ſubdued by the We/t- 


| Saxons, t thete were no aliens as to trials. 


CAS E XXI. 
rc El, - Seiſed of land in fee, after 32 H.*, makes a feoftment of ſaid 
Tons 25. "FIR land to B. to the intent that 7t ſhall be for the periormance of 
ſiament. 4, s will; A. deviſes that Þ. ſhall ſtand ſeiſed of faid land to the 
38H.8 _ uſe of Jane his d»ughter; where ſhe was a baſtard, and was named 
be - l _ in the will, as aforeſaid, without calling ner baſtard. Rezolved, 
Co. Lit. 3. b. this 1s a good deviſe. 
frag by a. | By all the Judges of England. 
Cr. El. 358. 
 Poph, 188. Although it was not poſſible: that B. ſhould ſtand ſeiſed to her 


_ uſe, (for the eſtate and uſe was in 4.) and although in law ſhe 


was not his daughter ; yet the will was reſolved nood : :. the law 
is the ſame if the will had been that Þ. ſhould make an eſtate to 
Br Deviſe 48. infine. his daughter Jane. And this becauſe of the manifeſt intent or 
TOs: 3.8. the teſtator. 


Dyer 96. By all the judges of England. 


| Coponine, uxore ſua exiſiente gravida, ut putalatur, pojibumum 


hiredem ſcritfit, & f,, ante in tutelam ſuam veniret, cbiifſet, Marcum 
Curium haredem ſulftituit ; Coponius moritur, nullus pillhbunus 
nar, heres legitt mus Copomni bereditatem «d fe pertinere cantendit. 
Scawoln, hereats legitim patronus, negabat Marcum Curium felſe te 
haredem Cofonit, mf; Peſthumus efſet natus & mioreretur ante in tutelui 
' ſuam veniſjety, & neuter contigit 3 quia nec natus nec mortuus fuit, & 
Curius ſuſtituetatur heres Poſthumo. 

Patronys Curii contendit hac mente teſtatorem fuiſſe, ut fi filius 
nen efet gut in tutelam veniret, Marcus Curius heres efſet : hec 1o0ls 
cauſa agitabatur in Judicio Centunwvirali ; & ſententia lata ct pro 
Marco Curio. 

Marcus Tullzus puts this cafe. 2, de Oratore, and in his oration 


for Aulus Cicinna. 
To 


PD A £5 1. > 


Sixth Century. 


— —— 


pr = (5 

To reduce this caſe 7o the notron of the law of England, it lands 
thus : 4. has a wife whom he believes to be with ta ; he 
makes his will, and makes the poſthumous child his executor, 
and if the poſthumous child die before 17 yecrs of age, then that 
B. ſhall be his executor; 4. dies, and no poſthumous child is 
born :- in this caſe ÞB. ſhall be executor, and the next of blood to 
A. ſhall not have the adminiſtration : for 4. well knew, that it 
was pofſible, that no poſthumous child ſhould be bora, and the 
law preſumes that he did not defign to die inteſtate ; and therefore 
it was the teſiator's intention that either the poſthumous child or 
B. ſhould be his executor ; and it appears that A. preferred B. to 
his eſtate before any other perſon, if the poſthumous child ſhould | 
dic before 17 years of age. | 


* CASE. XXIH. * Page 240. 
A Seiſed of land in fee, in the county palatine of Cher, had x; EL. 

'* a ſon and two daughters ; he levies a fine there of theſe 44> 345- 
lands, ſur Conufance de droit come ceo, to B. who renders them back Res Chains: Sina: 
to 4. for life, remainder to his ſon in tail, remainder to the eldeſt Affiſe, Summons ard 
daughter in tail, remainder to 4. in fee; A. dies, the ſon dies On oY 
without iſſue ; the youngeſt daughter brings a writ of error out tom. 
of. the Chancery at Witminſter, in the name of both the filters, 
as heirs of A. dire&ed Jufticiario Ceſtrie, five ejus locum tennt! ; 
at the day of the return of the writ of error, the eldeſt daughter 
does not appear ; ſhe 1s ſevered, and a Scire Factas, in the name 
of the youngeſt daughter alone, is awarded againſt the heir of the 
conuſee, ad audiendum Errores ; (for the conuſee was dead) and a 
mandate was directed Camerario Ceſtriz to rake a writ there to 
warn the terr-tenants of the land: theſe Score Factias's are award- 
able there, and returnable at the next court after the receipt of 
the writ of error ; and the tenants of the principality there, who 
are called Judicatores terrarum, ſhall examine the record for errors 
in the record : bat they ought not to meddle with any error in 
it ; as death, or a releaſe. | A 

The errors afſigned «were, 1. The King's ſilver was not entered Note; If a dd Yon 
1n the roll at Cheſter : non allocatur, it is indorſed upon the writ of > 9 Rate ex 


# : | þ Plaintiff in the Writ 
covenant, and that is ſufficient. 2. The concord is not ailigned of Error takes by the 


with the hand of the chief juſtice there : non allocatur ; for that is 7'2* upon the Ren. 


rot uſual, and the fine is perfect without it. 3. There is no foot - ME The 
of the fine there as in the Common Pleas : it is not material, it is lies. 
not uted there, Judgment was aftirmed in error. ew 
1. Reſolved, That a writ of error to reverſe a judgment in Se FER 
- Cheſter, * ſhall iflue out of the Chancery at We/?. and not out of the Dove v4e.f 6. 350, 
Chancery there. 2. Reſolved, That upon any fine or judgment Davis 62.2. _ 
| Teverſed, a Scire Facras ought to be awarded againſt the terr- 3 Cr. 471, 472: 
tenant ; otherwiſe, if he be ouſted, he ſhall have an aſfſize : and 
tis the beſt way to ifſue this Scire Faczas before the reverſal, for 
the eaſe of the court and of the parties. J. If the Jud:catores 
frrar affirm or reverſe the firſt judgment, this judgment fo 
 ithirmed or reverſed may be examined upon a writ of error ſuing 
| Out of the Chancery at //cþ. returnable in the King's Bench : if 
| the Tudicatores Terrar” have affirmed the judgment, where G 
ought 
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| _ : $1xth Century. 

Foe ought to be reverſed, they forfeit 100 /. to the King: and it is | 
| not material whether the judgment was given by themſelves or 
their predeceſſors. It ſeems, that in antient times the judrcatore; | 
terrar” made uſe of the advice of a perſon learned in the law, tg 


b judge there : at this day, upon a writ of error, the judges there 
43 give the judgment of atiirmance or reverſal ; and yet if ti>2 athr- 
4 mance be erroneous, the judicatores terrar' forfeit 1007, The 
BY Treaſury is tenacious of the forfeiture : this ought to be redreſicd, 


Tt ſeems that there is no occaſion for a Scrre factas to the terr- 
tenant upon this writ of error ; becauſe the-errors in the recorg 
can only be examined : yet if the tenant has the releaſe of the 
} plaintiff in exrror; upon the reſtitution of the plaintiff, the tenant 
k. | ſhall have an affiſe. Nemo znauditus ought to ſuffer any loſs, jj 
|: non fit contumax. | 


CASE: XXII. 


1; Bl, Forged a cuſtomary of the ſervices and cuſtoms of a manor 

"6 ; Jp $23 * to the prejudice of the lord: this is a forgery of an intercf 
i Forgery; Camera. ©; l | . | 

3 Szellata, Execution, Within ſtat. -5 E/. cap. 14. the party grieved ſhall have double 

ty IE _ coſts and double damages ; and upon judgment in this cauſe in 

Ul: 5 "0. ppt the Star-chamber, theie damages and coſts ſhall be levied (by an 

(5s Ts Ye e : 1.77 : . . . - 1 , 

218 Moor 788. Engliſh writ directed to the theriff in tae nature of a Lear: 


—_— Facias) of the goods, chattels and lands of the ottender ; and the 
* Page 241. tine laid on the offender for the King, * 1n this caſe, ſhall wait 
until the damages and coſts are levied for the party grievet : 
by the courſe o! this court and the Common Law. 


By all the judges of England. 


? RS Bc Gi L 4 
0 - Z . b > 


For coſts and damages in caſe of a riot, Flory 7 Jac. 1. mn 

the Star-chamber between H-yward and Sir Fotn Whitbrook ; upon 
a reference to the judges it was reſolved, that there is no remedy 

for them but the impriſonment of the offender until payment ; 

the caſe of forgery only 1s he!ped by the ſtatute of 5 {/. cop. 

14. 'The damages and coſts for the party ſhall be levied be- 

fore the fine for the King, only in decrees and popular actions ; 

w | becauſe here the proſecution of the party is the means by which 
rn _ the King comes to his fine. But let the proſecutor take care 
KM that he do not delay the levying cf his co/ts, Ge. to tne King 

prejudice ; for if he does, the King's execution ſhall not wait. 
By 4 G. 2, cap. 26, Courts whoſe proceedings are in Engliſh, as the Chancery and 


Wo Al proceedings Mm #* Star-chamber have no power to meddle with land, /o as to giv? 
þ! \ _ courts of jaſtice are 


= to be in E-g/ih, Poſſeſſion of it : but It may be otherwiſe dy act of parhament : as 

lo ® Byi6and 17 C. 1. this {E7g!ifÞ bill in the caſe of forgery, by 5 BE. cop. 14. the calc 

i pe. 49: En _ of Sir '5obn Wyitbrocke of a riot, is not within the ſaid ſtatute 
diflolved. of 5 El. but the principal caſe here, is. 


CAS 5:41) 


Th 16 El. A B. and C. are coparceners : they purchaſe other land thi 
"384 ap pak p> 260. * the coparcenary Jand to them znd their heirs ; and by inden- 
Wks - cr 7 , Z f . .. : 

tvs Jer 33% 337- P* tures they covenant every one with the other reſpectively #0r 


if 39 Go Tony i> het 
bl! Covenant, Lieu & them and their heirs, with every one of them and their hei% 
N County, Verdict, > that 
WK Count. 


1 AnJ. 53, 


Sixth Century. 
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that the ſurvivor or ſurvivors of them and their heirs ſhall |con- 5 Co. 8 a. 18. 19. a. 
vey to the heir or heirs of the others who die firſt, Roardidly, ogy 6 190. 
at the coſts of the heir or heirs, an equal part with the ſur- 1 Rall. 424, 449. 
vivor or ſurvivors ; they purchaſed tas land in Kent ; A. and B.” 

dic, the heir of 4. ſnes covenant againſt C. and alledzes that 

he tendered to C. in Kent? an aſſurance to be made of the faid 

urchaſed land : whereas the fale was made in Kent, and the 

tender was, in truth, in the county of Mrz/-/ex; and the ac- 

#im of covenant was brought in Kent by the heir of 4. and 

ive was joined upon the tender of the afſurance, and it was 

{ound with the plaintiff : he had judgment, which was atiirmed 

in error. | 5 oe gl 

Reſolved in this caſe: rt. That this is a real covenant which 

oes to the heir of the covenantee. 2. That the plaintitf has 

his eletion to bring his a&on of covenant, either in Kent where 

the purchaſe was made, or in Middleſex where the tender was 
' made. J+ The place of the tender in this caſe is alledged for 

conformity, and 1s not parcel of the iffue ; and the finding of the 

tender by a jury of Kent is ſufficient. In ſuch caſe the defendant 

ſhall have reaſonable time to adviſe with council to conſider of 3 Cr. 9. 

the aſſurance tendered : for perhaps the covenantor 1s illiterate, * o*- 299» 399: 
or ignorant of the law ; perhaps the place where the tender was 

made was not convenient for doing ſuch an at. In the principal 

caſe, the iſſue is not joined upon the requeſt to make the afſu- 

rance, but only upon the tender; and therefore it is only an opi- "= We 

nion that the defendant ſhall have not reaſonable time to adviſe _ , 
concerning the conveyance tendered. 2 Cz. Manſer's caſe, 3. b. 

4. There 1s no occaſion in this caſe to mention in the decla-' 

ration the names of the perſons who fold the land. 


*CASE XXV. * Page 242. 
Seiſed of land in fee has two daughters by ſeveral venters ; Beal. 264. 
| he deviſes a moiety of the faid land to his wite for feven 17 El. 
years, and that the eldeit ſiſter 77 die maritagi ur ſhall enter into eh, OO = 
the other moiety ; 4. dies, his wife enters and educates the Poji/ffo fravris. 1 
daughters ; the eldeſt fiſter enters with her huſband into the other ' [wg Ws - 148 
moiety ; the youngelt ſiſter dies without iffue ; the heir of the | 5-054 NE 
whole blood of the: younger fiſter ſhall have her moiety : for the 
polleſſion of the mother for ſeven years was an actual poſſeſſion 
in the younger daughter ; and if the wife had not entzred at all, 
the entry of the elder ſiſter, although of half blood only, would 
have given poſſeſſion to the younger daughter. Adjudged in 
both Benches. CBK 


| Where there are two ſons or two daughters by ſeveral venters ; Dally. 62. 
and a remainder or reverſion expeant upon an eſtate for life is {ak 
purchaſed by the father; and the father dies in. the life of ths Cart, 128. 
leilee ; and the eldeſt ſon or daughter dies in the life of the | 
lefee : the half blood ſhall inherit : for in this caſe the claim is 1 Cr. 411, 4:2; 
trom the father. So it is where the father is ſeiſed in fee; 
and the father dies; and the eldeſt ſon dies before entry : the 
younger ſon of the half blood ſhall inherit. It had been otherwile, 
if the father had made a leaſe for years, and the leſſee had en- 


Wo tered 3 


pl. 278. 
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tered : here the half blood ſhould never inherit ; for the poſſeſſion 
of the leſſee ſerves for both. Where the eldeſt ſon ſurvives the 
father, being of the half blood to his younger brother, and dies 
before entry ; the younger ſhall inherit the father's land, The 
 Iaw in the caſe de prſſeſhone fratris is for the ſiſter of the whole 
blood to be heir to her brother, and not the younger brother of 
x Vent. 414, 415- the half blood : the reaſon is, every heir of fee-ſimple in demeſye 
ought to make himſelf heir to. him who laſt died ſeifed. 


CASE: NXXVI. 


17 El. HE earl of Arundel being ſeiſed in fee of the manor of 
Dyer 343: | Haſelbier in the county of Dorſet (of which manor divers 
onditions,, Copy = 

holds, Cuſtoms. In- COPyRholds are parcel) grants one of the copyholds to one Mey. 

cidents, Entry con- field for life; (and the cuſtom there is, that the widow of ſuch 

"”_-_—. _ copyholder ſhall have it for her lite) afterwards the earl conveyed 
4 Co. 43. . IEF Fer " A? | VE : 

6 Co. 41. the ſaid manor to A. earl of Northumberland, and to the heir; 

- | 3 C0. 34.2. males of his body, the remainder to Henry his brother of the 
| py hee like eſtate, with a proviſo, that if the ſaid A. or Henry his bro- 
1 Toft. 229.b. © ther, or any heir male of their bodies ſhould alien or diſcontinue 
the ſaid manor, aut aliquam partem inde, aut aliquid facerent d:- 

wT refe aut indircfo, fo that the faid manor ſhould not revert to the 
WR ſaid ear] of brand} /; that then the donor and his heirs might 
! enter, as if the faid donees reſpectively had died without heir 
male of their bodies; aiterwards the earl of Northumberland takes 
wife; afterwards Merefla dies, and his wife has his eſtate ; and 

the earl of Northumbe: [ad grants tae ſaid copyhold, which the. 
faid widow kolas, to one Langer for life ; (the cuttom there al- 
lows ſuch gr nts of copyholds in reverſion) afterwards the earl 
of Northumberland commits treaſon, and is attainted of it ; and 
dies without iſſue male; the wife of Meryfield dies, the earl of 
Arundel enters; Langer enters upon him ; the earl brings treJ- 
paſs againſt Langer : judged againit the earl by the judges of both 
Benches upon a ſpecial verdi& found of this caſe. "Fhe ſpecial 
verdict found the ſaid matter ; and alſo the ſtatute of 26 H.* 
cop. 13. which gives the forfeiture of eftates-tail for treaſon ; 
169 (but it gives no entry to a ſtranger who has right) and it found 
be alſo the ſtatute of 33 H. 8. cap. 29. which veſts in the King the 
= | actual Poſtetiion of land of perſons attainted of treaſon, without 

office tound, and gives an entry to ſtrangers who have right. 

* Page 2 243: * Retolved in this caſe. 1ſt, That it a manor, has there 

I” Co-Li: 58.b.” are copyholds, be granted to 4. upon condition ; and £7. before 
Ry | 4©0-23-b. 24-2. gr after the condition broken, grants a copyhold before entry 
; for the condition broken ; that the grantor ſhall not avoid tius 


copyhold ; for he copybolder 18 in by dommus pro tempore, and pa- 


> TS 4 AvE ” 
- Fen” ve 
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; ramvgne the grant. 
. A condition annexed to an eftate-tail, that 2b» denee ſhall 
6 Co 44.4. not .- marry; 1s void ; for without marriage he cannot have at 
10 £0. 39 A. heir of his body : it is otherwiſe of a fee paſſed upon ſuch con- 


dition ; for the collateral heir may inherit. A condition, that 
; the wife of tcnant in tail ſhall rot hive dower, is a void condi- 
We tion : fo that tenant in tail ſhall not make a leaſe for life 0r 
bl Co. Lit. 224. years re{erv:ng the antient rent ; or that he ſhall not ſuffer a rc- 

21 | 2 : covery ; 


FI - Ty Cw % 


ſans 6e dreit come Ceo, i8 a good condition ; for it reſtrains the 12 Co: 39. «. 


—— 
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cover; theſe are void conditions; becanſe repugnant to the F 


eſtate ; as a grant of a manor, excepting the court or. profits of 


the-court ; this 1s void; for the court is incident to, and an eſ- Co. Lit. 47. a. 
{cntial part of a manor. ph 

3- A-condition annexed to any particular eſtate, os for years, 
life, or in tail, that he ſhall not commit felony, treaſon, or any 
treaſonable act, 1s good ; that the tenant in tail ſhall not diſcon- 
tinue the eſtate-tail ; that he ſhall not levy a fine of .it ſur conz- Co. Lit. 


diſcontinuance of the reverſion, which is a wrong. 
4. The attainder-of the earl of Northumberland, in the Prin- 
cipal caſe, is not a breach of the proviſo; for upon his death 


without ifjue male, the King's eſtate its ended, and the donor 


may enter : neither 1s his taking wife, ncr his granting the .re- 

verſion of the ſaid copyhold, a breach of the condition ; tbe loft 6 Co. 43. a. 

of theſe 1s warranted by the cuſtom. _ Tres I ant has 
5. A condition, that the donee in tail ſhall not commit trea- 

ſon, is a good condition ; but an indictment of treafon will not 

give the forfeiture, without an attainder; for the indictment 

docs not prove, that he committed treaſon. An indictment is 


only an accuſation ; an attainder is the proof that he cammitted 
trealan, -- --- | | 


CASE; XYXVIL | EG 
| Was indicted Upon the ſtatute of 1 FE. cap. 1. PA. ding N wo Ki. 


** knowing him to be a principal maintainer of the authority oF eh. Indi&. 
of the ſee of Rome; (the offender in ſuch caſe is liable by the ment. 
ſaid ſtatute to the forfeiture of premunire. There are other of- '* <2: 53: 


1 J 1 * | | - . DP - o 
fences mentioned in the faid ſtatute with other penalties ;) this ** **? 


_ offence in the ſaid ſtatute bas the werds, Upon purpoſe and to the 


intent to extol! the power of that ſee ; theie words were omitted in 


the ſaid indictment ; for which cauſe the faid inditment was 


judged inſufficient by all the judges of England; for theſe words 


3 .* 


ake the offence as to the forteiture of pramunre, 


CASE XXVIHE- 


Had a benefice with cure of the value of 87. per ann. and 20H 

' before the ſtat. 21 H. 8. againſt pluralities, had the pope's ye Take Pio. 
bull to have and retain another benefice with cure along with ralities, Lapſe, Ne- 
this; afterwards the ſtat. 21 A. 8. againſt pluralities 15 made, Ro nr. 
by which the bull is void ; 4. the 29th of Apri/, 25 H. 8. takes , Co. 5;, -9, 8, 
another benifice with cure ex preſentatione B. the patron of 1t ; 99 © 117: 
afterwards the ftat. 23 H. 8. c. 16. enacts, that bulls before 4 +0 
granted by the pope ſhould be effectual with certain limitations ; Dyer 331. 
A. having theſe two benefices, obtains the grant and confirma- 
tion of the King ex plenitudine poteſtatis ſue to enjoy them both ; 
the 9 Fl:z. in the life-time of A. the queen preſents by lapſe 
upon the ſtatute of * 21 H. 8. her clerk to this benefice ; who * Page 244. 
s admitted, inſtituted, and inducted, and dies incumbent ; Hob. 140, &c. Co!: 
11 Eliz, A. reſigns the ſaid firſt benefice, which remains void oy natabbag 
for ſour years afterwards ; the King preſents again by lapſe ; B. 


the 
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the patron brings a Quare inpedit againft the fald clerk, and re- 
covers by judgment. 


. 6 Co. 29. b, Refolved by all the judges, 1. That in caſe of caligrdtion. or 


Dy. 369. deprivation, no lapſe ſhall incur to the King until aiter notice 


riven to the patron, 2, That if the King preſents ratione lapſus, 
where there is no lapſe ; and his clerk is admitted, inituted, 
and inducted ; that the whole 1s void, and he 1s not incumbent; 

tor the King was deceived. 4. The King cannot be an uturper 
of a church, upon ſuch a preſentation ; nor he cannot be a dil- 
ſeifor of land. 4. This church 1s void by reſignation ; for the 


"6 C0. 14. 3. act of 28 H. 8, had made 4. incumbent as he was before the 


21 H. 8s. without a new admitlion. 
Pally. 75. pl. 1. The King has a fee in an advowſon, the church voids; th 


Hob. 140. King grants the advowſon to B. the avoidance thall not pats. 
CASE XXIX. 

23 Fl, N affiſe was brought of lands in the county of Hertferd; 

{ nd 4 A upon the default of appearance of the recognitors, an Ha- 


Error, Afſiſe, Parlia- beas corpora was awarded, but it had no teſte ; the juſtices ad- 


ment, Petition al Roy. 
7 Bal: 364 166; journed the aſliſe, and gave a day to the parties to plead, In 2 


Sans foreign county ; they plead there ; afterwards the affiſc js taken 
1 Rol. Abr. 745, in the proper county, and chaunts for the plaintiff; the plaintiff 
7X0 has judgment affirmed in error. 

18 E.3. Theſe errors were aſſigned. The Hobeas corpora has n« 


Fs DO teſte; non allecatur ; for the law ter it to be awarded in thc 


A' Cui in wita a- Proper county. 2, After the adjournment a reſummons was not 


bates for want of a 4yarded for the recognitors ; there was no occaſion ; for conti- 
7 e/te ; out bis 1N * 
principal caſe is a NUANCES WETC entered of the afſiſe in the proper county, upon the 
judicial writ, wiz. roJl of the afſile. 43. The parties were adjourned to plead in a 
an apes confers. foreign counrty ; this is allowable; for the ſtatute of Magno 
- crarta only requires quod 9ffije caprantur 11 proprits cemitatilus, 
U!Z. as to the verdict; and fo it was here: upon this judgment 
afhirmed in the King's Bench, error was brought in parliament, 
(Nete ; This writ does not lie without a petitiorf to the King.) 
2 Cr. 535, 341, 342. In ſuch caſe, the chief Juſtice of the King's Bench ſhall carry up 
the record with the tranſcript of it to parliament before the lords, 
and there 1t ſhall be examined, and the chiet Juſtice ſhall carry 
back the record into the King's Bench ; and the trantcript ſhall 
be left with the lords, and they will award a Scire facias ad au- 
diendum errcres, returnable before them 77 Jupericrt dem? far: 
amenti the next parliament. The Scire factas is returnable at 
the next ſeſſion of parhament. The commons have not any 
Fower of judicature in parliament. 21 £. 4. 49 8 M5 
Fitz. Error, 08. 


CASE XXX. 


22 Pl. N huſband poſleſſed of a leaſe for years, aſſigns it to B. 
ny $09. "IS truſt for himſelf and his wife ; the huſband cannot aſſign 
feicure, Baron and this truſt, for a truſt 1s nothing in law ; ; and uſes being aboliſh- 
F "4M ed and joined to the poſſeſſions, this truſt cannot be ſaid to be ® 
Fra. uſe ; for if ſo, the 27 H. 8. of tronsferring uſes into poſſetſ10n 
1 Chan, Ca. 307, ; wou 

303, 225, 


3 Chan. R. 223, 
224. 


mainder. 


tre 


Sixth Century. 


m_ 


x 5 PR 2 6 * 
| would be to no purpoſe ; for this flatute requires a ſeiſin to 


the uſe, but there is only a poſſefſion in a leflee for years. 
Aflignments of truſts beget ſtrife and maintenance, and are void 
in law. : 


By the judges of both Benches. 


* A truſt of a chattel goes to the executor in equity only; as a* Page 2 45. 
truſt of an inheritance to the heir. A truſt of a leaſe for years 
for a wife, after the death of the wife, does not go to the huſband C0. Lit. 351. a. 
in equity; as it was reſolved. A truſt of a chattel may be for- 
feited for the felony or treaſon of the truſtor ; as it was reſolved 
in the caſe of the Earl of Somerſet, attainted for poiſoning Sir Hob. 214. 
Thomas Overbury, concerning a leaſe of the cuſtom of tweet 2 Er. 512- 
wines ; which being a leaſe for years, the Earl had taken for 
himſelf in the name of Sir John accombe. It ſeems that the Hard. 495. 
truſt of an inheritance at this day is not forfeitable for treaſon 3 Chin. R. 34. 
committed by the truſtor. An uſe at Common Law was not 7-1 ppg RT 374 
forfeitable for treafon or felony. Equity gives relief upon a de- Cart. 67. 
viſe, but not upon an affignment of a truſt. At this day where ' Sid. 493, 
the tenant of the land is attainted of felony or treaſon, the _ 
uſe and truſt for this land are extinguiſhed ; for the King, or 
the Lord to whom the eſcheat belongs, comes in in the po/, 


| and paramount the truſt ; and upon a title elder than the uſe 


| or truſt, v/2. the right of his lordſhip by eſcheat for want of a 


tenant. 


CASE XXXI. 


AND of the yearly value of twenty marks is given to the 2z El. 


J_, dean and chavter of Pauls, and their ſucceſſors; to the in- - Af 2! 
tent that they ſhall pay ten marks of it to a chaplain to celebrate Chauntries, Forfeit- 


maſs pro defun&ts in fide, and with ths reſidue to find an OZzt ; tures, Expoſition de__ 


the ten marks only were employed within five years before the 4 Lamb 
ſtatute of chauntries : Reſolved by all the judges, That the King Caſe. 

thall have only the ten marks ; for the land was not given to find i oageira wy 
achauntry prieſt, &c. but to the dean and chapter to pay for the buy Dt, M 
whole ; and the words of the ſtatute are, where land is given to 19 Co. 83. 


find a prieſt, 4 Cv. 110. 4.6. Dyer 337 


CASE XXXII. 


HE father upon the marriage of his ſon, and in conſide- 36 1. Collin verſus 
ration of it, uſed theſe words upon the land without any Collin. 


. » be . Ejedi . 
deed, my ſon Eujtace, after my wife's death and mine, I give — weed arad 


this land to thee and thy heirs for ever : Reſolved by the Judges Dyer 297. 
of both Benches, that nothing paſſes. At this day an uſe will 85-2: 


. : : : : Fitz, Feoffments, 111 
not rife without a deed ; and in this caſe there was neither a , c, 1G. Tho. ws 
<ed nor livery, there <was nothing but words only to paſs a re- roupgnes's Caſe, 
#.- 3 r. 4 2. , 
: 6 Co. 26. Sharp's 
GY By the judges of both Benches. Caſe. 
| Moor 458. 
OD | : | Cr. Jac. 80. 
In cities, towns, or burroughs, by cuſtom a man may paſs a SR es Cuſtoms; 
chold by bargain and fale, by parol without any deed, livery or Bergple 665 Bate 
| | - Yeb 124 
3 Q _ See 29 C. 2. cap. 3. 


Sixth Century. 


— 


inrollment : theſe cuſtoms are preſerved and excepted out of the 
ſtatute of inrollments of 27 FH. 8. cap. 10. lf 


CASE XXXAIIL. 


37 El. Ward's Caſe, Being poſſeſſed of a leaſe for years, of a reQory, determinahle 


2Co. :6, in Sir Row- upon the life of B. grants rent out of this re&ory to C. for 
puck rich gs life; B. dies, C. not having made his eleQtion in the life of }B, 
Moor 391. although B. is dead, yet C. ſhall have it as an annuity for his life 
+ ay if he will, and ſhall charge A. with it. The ac of C. only ſhall 
1 Inſt. 148. a 349.4. ke. th ; | - 

2 Ander, 1. make the election. 


By all the judges of England. 


_® Page 246. * This grant has no reference to the leaſe, and therefore does not 


depend upon it : if the grant of the rent. had been during the 


Grants, leaſe, the death of B. would have determined it. If 4. had no 


Co. Li. 146.2, eſtate in the reQtory, and had made ſuch grant to C. it had been 1 
NN good annuity to C. for lite. | 


CASE XXXIV. 


4 = . A Nat againſt uſury was made 13 El. cap. 8. to continue for 
"HDL Fxpoſi- £ - five years, and afterwards until the end of the firſt ſeflion of 


tion de Parols, Uſory, the firſt parliament next following ; the ſaid parliament of the 


rr agrpn Publicum. thirteenth was prorogued ; and another ſeſſion of the ſaid parlia- 
3; H. 8. ment was held upon the ſaid prorogation, the 14 F/. and another 


Br, Caſes 228, the 18 Fl. and then the five years expire. Every ſeſſion is a 


_ Plowden 74. 


Yd. ie parliament in law. Reſolved in this caſe by all the judges of 
Cr. Jac. 678. Eng/and, that although the five years expired, and that the end 
_ Cont. 398. of the ſeſſion in eighteen, was in ſtriftneſs of. law, the end of 
9 Ce: 47, 53. the firſt ſeſſion of parliament after the ſaid five years : yet the 
Moor 366. parliament in this caſe ſhall be conſtrued, a parhament which 
begins by a new ſummons, and not upon a prorogation ; and 
the end of the firſt ſeſſion of ſuch pariitament ſhall be ſaid the 
end of the firſt ſeflion in the ſaid ſtatute. This happened to be 


of the next parliament 23 E/:2. and this conſtruction 1s fro bony 


| public 0. 
CAS E- XXXV.- 
23. "HE King licenſes A. to go beyond ſea for a certain time ; 
6d Ap6 BE Lb | after this time is expired, 4. is commanded under the 
13 El. cap. 3. privy ſeal, upon his allegiance to return into Eng/and; he does 
Dyer 128, not obey; his goods, chattels and lands are ſeiſed into the 
| Toes Ge. | King's hands for this contempt : Reſolved by all the judges of 


Forfeiture, Patents, E77g/and, That if A. in this caſe has a manor where there are 
Authority, Revoca- copyholds ; and timber fit to be felled each ſeaſon ; that the 


non 


1 And gs. King may grant the copyholds, and fell the timber ſo fit 
Moor 109. be felled. If the King makes two ſtewards to keep courts 
by 44 b. there ; one of them by himſelf, although with the * conſent 
Dyer 276. of the other, can neither keep courts nor grant copies ; for 
5 L000 9,19. they have a joint power. In this caſe, the King's grant, quamau 
4 Leon tio. 7 manibus nftris fore cantigerit, is good ; and ſuch patentee may. 


2 Roll. Rep, 13, keep 


p 
t 


he 2 . 


keep courts in his own name, grant copies and fell ſeaſonable 


t 
1 
u 
y 
b- 


_ $xth Century, 


— #O—_— 


timber. BON Re 


A grant of a wardſhip, guamdiu in manibus noſtris fore contigerit, 
is good ; ſo of the lands of fugitives ; { of the profits of lands of 
a perſon outlawed, in treſpaſs or any perſonal aCtion ; ſo of jands 
which a felon attainted has in right of his wife; for, theſe are 
only chattels in the King. Outlawry in debt, treſpaſs, or other 
action, gives only veſturam terre to the King ; he cannot have zhe 
land, or fell ſeaſonable wood ; as in the caſe of fugitives. 9 H. 6. 
Where the King has an eſtate in fee or for life in any land, the 
King's grant of it, quamdiu in manibus noſtris fre contigerit, is a 
void grant ; for ſuch a grant was never heard of ; and it is not 
determinable by any collateral meays ; as in the caſe of a ward, 
by livery at full age, or making him a knight; in the caſe of 
fogitives or outlawry, by pardon or death. The King may re- 
voke his licence to ſtay beyond ſea for a certain time, before ſuch 
time expres ; for this concerns the loyalty of the jubjc&, and the 
publick good. Eos 


*CASE. XXXVI.- * Page 247. 


A Seiſed in fee of divers lands, and having two daughters co- 27 El. 
* yenants in conſideration of blood to ſtand ſeifed to the uſe of *,S* 75: 


. , , : # | Mildmay's Caſe, 
himſelf for life, the remainder for one moiety to B. his daughter Oh: Bak 2m. 


and her heirs, for the other moiety to the uſe of D. his daughter Cr. El. 34- 

and her heirs ; with power to demiſe the ſaid land or any part $99" 14% 375: 
|; + os Bridg. 35. 

of it for life or years, for payment of his debts or funeral, or 

other good conſideration ; 4. afterwards demiſed to B. for 

1000 years, parcel of the land conveyed to D. adjudged and 

attirmed in error, that this demiſe to B. for 1000 years is not good: 

tor the covenant is general, and the perſon uncertain ; and there 

ought to be another conſideration than the conſideration formerl 


mentioned : and this demiſe has no other conſideration than that Hob. 151. 
of blood. | 2 Roll. 783, 786, 


ONE | | | Cr. El. 394. 
To a limitation of an uſe upon a fine, feoffment or recovery, 2 Co. 13. a. 


with ſuch power ; there is no occaſion for any conſideration : vt 143: | 
there is occaſion upon a bargain and fale, and covenant to raiſe cx. Tae. 16h. 17%. 
utes. A bargain and fale for diverſe conſiderations in general is : Co. 176 
good with an averment of money paid, or other valuable conſide- , co, 14 
ration, with an inrollment of the indenture as the ſtatue requires. 7 Co. 39. a. 
If there be a covenant to raiſe uſes, with a power to limit an ** C9. 24+». 25-3. 
cltate or eſtates to any of his blood ; although this be genera], 
yet he may limit an eſtate to any of them : for the conſideration 
8 certain, If B. publiſhes that he has a good leaſe for 1000 years; 
although he has not ſuch a leaſe ; he is not ſubject to an aCtion | 
of ſlander : for this is his own title : but if another publiſhes it, , Co. 18. a 
e will be liable to an action of flander : for 7?mmiſcet je re: alien, * or. 164. 
nthil ad fe pertinenti. A. kills B. ſe defendendo ; in appeal by the 2 Co, ;, b. 
heir of B. for the aid death, although it be ſo found, no da- 
mages ſhall be given to the appellee. 22 Af. pl. 64. A. re- 
covers land in a court-baron by plaint, without the King's writ, 
and enters ; he\is not a treſpaiſer ; for he has ſome countenance 


4 


| * the law, Dyer 285. Keyleway 26. For moving or carrying 
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Sixth Century. 


2 = : 
—__— v . " 


{3 | on vexatious ſuits, a man may be indicted for a Common barrcter, 
1 0 C0. 36. 6,37 0. UDO, [2 bs 


CASE XXXVII. 


34 El. Seiſed of land in fee, covenants with B. in conſideration of 
1 Co. 154. a. b, ' blood, payment of his debts, and diſcharge of his funeral, 


ago rhe to ſtand ſeiſed to the uſe of C. for the life of A. and after the 


dington's Caſe. death of A. to F. for 24 years for payment of his debts and dif- 
Uſes, Livery, Eſtates. charge of his funeral; and after the end of the ſaid term to the 
. uſe of his eldeſt ſon in tail; A. 1s attainted of treaſon : he has no- 


thing to forfeit but his life, and after his death the eſtate belongs 


Raym. 48. to his eldeſt ſon by the ſaid limitation ; for the term of 24 years is 
Tang ok void ; becauſe E. is not made executor to 4. and C, has not any 


2 Boll. 260, 784, Eſtate, for he is a ſtranger to his blood. ; 
| By all the judges of England. 


 Whence it follows, 1. That a covenant to ſtand ſeiſed to an 

uſe for payment of debts and diſcharge of the funeral of the 

] covenantor, will not raiſe an uſe ; if he to whom the uſe 1; 

4 limited be not executor to the covenantor : for to the executor it 

o belongs to pay debts and diſcharge funeral expences. 2. A co- 
venant or bargain and fale, after the death of the covenantor or | 

bargainor, if the conſideration be good, will raife an uſe to the 

covenantor or bargainer for life: ſo of a limitation of an uſe upon 


a =u 205; -. " 


| } a feoffment, deed or recovery ; for an uſe 1s a volatile creature, 
Dally. 93. and way commence at a future time : not ſo where an eſtate 
Co. Lit. 48.b. paſſes by livery; to avoid abeiance, and to. avoid the incongruity, 


that any one ſhould have a particular eſtate without a donor or 
leflor : and this 1s by a rule of the Common Law. In the caſe of 
an uſe, it is raiſed out of the freehold, * and when it is raiſed, the 
act of parliament of 27 H. 8. of uſes, transfers it to the poſſeſſion. . 
1 Cr. 399. 3- A void limitation and no limitation are of the ſame eitect: 
ny rr4p 4 > Aa leaſe for years to begin upon a void or impoſtble limitation, 
r Lev. 77, 234 begins immediately ; ut res valeat, and to avoid repugnancy in the 
Fg = $4: o ſame deed. 4. A leaſe for hfe to 4. remainder to A. for years, 
+ re 491% is a good remainder to him. 5. A limitation of an uſe after the 
end of @ term for ſo many years, (where there 1s a limitation 
of years upon a void eſtate) to begin after the term for years 1s 
ended, {hall begin immediately : it is otherwiſe if it be to com- 
mence after thoſe years, without mentioning the term. 45 2.5, 


* Page 248. 


' -:,” + Bs Ch[eFRS7- | | 
CASE XXXVIIL 
35 El. Makes a feoffment in fee to B. to the uſe of C. for years, 
$0: 2M: 24. *** remainder to the uſe of PB. in tail, remainder to the uſe of 


3 Cr. 321, 355. ; OT : ; > Tn. ? 
Mo 371, 748, the right heirs of 4. This remainder 1s void as a remainder ; it. 


roi ; is a reverſion 4, If he had not limited an uſein remainder after 
Roy. bs.” 79" the eſtate-tail, there had keen a reverfion in A. and the limitation 
Earl of of ſuch uſe by A. who has the fee, cannot make his heir a pur- 
Sedtord's Caſe. chaſer of the uſe ; and if 4, makes a leafe for 1000 years 79 veg!” 
1 Co. 113, Chud. Q | A | | after 


iciph's Cale, 130, a, us 


| after the death of tenant in tail without iſſue, it is good ; for it is 2 Co 82. Bingham's 
| taken out of this reverſion 7n fee, | | af Heal Lea: 


Sixth Century. 


SHEET 


— 


Cafe, gi. b 
ME | [4's , Uſes, Eltates, Leaſes, 
| By oll the:judges of England, "one and Remain- 


Oer. 


A. ſeiſed of lands in fee, makes a leaſe for years to B. re- hogs 


: . : ; -— Lit. Rep. 306. 
mainder in tail to C, reminder to the right heirs of B. in this 1 Rol. Rep. 402, 


caſe B, has nothing in the fee it is a contingent remainder to the -qgv ON 

A . - . - o . . » 4 . 2, 
heir of B, If C. dies without iſſue in the life-time of F. the re- , (Ir PR þ- 
mainder 1s void ; for the foundation and iupport of this contin- Hob. 244. 


F 37 OY . Re rs -, 3 Leon. 158. 
gent remainder fails ; for it ought to have a frechold to ſupport it Joo roand ts Vx, 


when the remainder falls 7; and in this cafe it is not ſo ; for C. cap. 16. for enabling 


dies without iſſue in the life-time of B. and PB. during his life po{bumous Chilaren, 

cannot have an heir. | x; Whos MEFs th 
In this caſe a leaſe for. years made by B. is of no effet any — —_ 

longer than for the years firſt limited to him ; for he has nothing ©: -*: 242. b. 

in the remainder. A. makes a leaſe for life, remainder to the 

right heirs of F. 5. the leſſee for life makes a feoffment in fee, in 

the life of 7.5. 4. may enter. 9 H. 6. 2. leaſes land for life to 

B. the remainder to the heirs of the body of 7. D. B. in the life 

of 7. D. ſurrenders to A. the leffor ; the leaſe, notwithſtandin 

the ſurrender, ſhall ſupport the contingent remainder to the heirs 

of the body of F. D. So that if 7. D. dies having iflue, in the 


life-time of B, the iſſue of 7. D. ſhall take the eſtate. See the 


pleading in Arch-r*s caſe, 1 Co. 63. for this point ; and Chudl-igh's 
cale 1 Co. 112, lefiee for life, remainder for life, remainder to the 
right heirs of 7. S. leſſee for life makes a feoftment in fee ; F. S. 


Ges 3n the life-time of him in remainder for lite : this right of 


ren:ainder for 1:ſe ſupports the contingent eltate. 


| | : | | Yel 340. 59 H. 
CASE :XXXIX; 43 El. Barnes ver- 
| | | tus Wolwitch. 
Eſolved by all the judges of England ; where intereſt runs to ! EF: 283: 


. | 2 Coke 25, 67. 
10/. per Cent. and a bond or mortgage is taken for half an yy. 4 ve 


year for 5/1. and for other :/. at the end of the year; that this is Yel. zo, 59. _ 
not uſury. A mortgage and a bond to pay the intereſt, is not hag ppc 
uſury; but a double ſecurity. To take more than 10/. per Cent. gaged for 100 /. 

in the caſe where the bond or mortgage is forfeited, is not uſury. for « year, andthe 
T [In a mortgage, although there is a covenant in the indenture og $4 $9 
of mortgage, that the mortgageor ſhall enjoy it until default of worth ſomething 


payment ; yet if the mortgagee takes the uſe and the profits, it is 997 than 104 per 


aun. this is not Ulu- 


not ulury ] If A. promiſes to B. 100/. for 10/. intereſt at the ,, . For Care, La- 
end of the ye:r ; and B, pays the intereſt, but has not the 100 /. bour and the hay 
of A. this is not uſury ; it is only a breach of * promiſe. 37 H. oN nag ayer Hoky 
cap. G. 13 El. cap.8. 21 Jac. 1. cap. 17. are the ſtatutes now 1N \ 2 Anu, cap. 16. 
force for uſury. T | | 1M Page 249+ 

If a grant of a rent, or a leaſe for 20/. per ann. for 20 years, 
of land which is worth 1co/. fer ann. be made for 100/. it 18 not 
uſury, if there be not an agreement that this grant or leaſe ſhall 
be void vp0#z payment of the principal and arrears incurred, or the 
like. When more is paid than 10/. per annum, when intereſt pe 

Z R 10, 


T I have ventured to render the Paſſage within this Mark [ ] different from the French, which 1 take to be 
milprinted, and which runs thus. In Mortgage, coment ne ſoit Covenant in le Indenture de Mortgaze, qued 
iorigageor enjoyera ceo jeſque default de Payment, il Mortgagee ne prilt le uſe & ls p ofhits, neſt Uſury. 
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Sixth Century. 


21 BI. 


: Co, $88. Shelley's | 


Caſe. 
Dyer 373- 


Common Recovery, 
Eſtates, Diſcent, Re- 


ation, 


+ Co. 93. b. 


: Inſt. 361. b. 


Moor '4t. 


Dyer 374 pl. 15: 


2376. pl. 26. 
10 Co. 38. a, 
2 S'd. 99: 

1 Arid, 70. 

1 Jones 10. 


| Keleway 108. b 


2 loſt; 323. 


Cro. El. 168, 
1 Sid. 229. 
Palm, 312. 
Dall. 17.pl. 3. 


1 Co. 99. a. b. 


I Co. 98. b 
Co. Lit. 50. b, 


Co. Lit, 266. b. 


——_—_ 


fo, although an agreement be by parol as above, and the grant 
leaſe be by deed, or fine Jevied upon ſuch agreement : it is ulury 
notwithſtanding, by the force of the ſaid ſtatute. 


CA EXE. 

A Tenant in tail to him and the heirs mates of his body, ha. 
two ſons ; he makes a leaſe for life, and afterwards ſuff=;; 

a common recovery to the uſe of himſelf for life, remainder tg 
B. for 24 years, remainder to 4. and the heirs males of his 
body, and to the heirs males of the bodies of the faid heirs 
males ; the eldeſt fon dies, his wife enſeint with a ſon born after. 
wards, called Henry; A. dies in the morning the -+{þ day of Obey, 

the firſt day of full term, (which then began the 9b of Otter) 
at which day, the 9:h of Ofcber, the recovery was ſuffercd 

A. having before conſtituted an attorney to appear for him ; this 
recovery afterwards was returned executed ; and after the (aid 

execution, the wife of the elder ſon had a ſon called Henry as 

aforeſaid : Reſolved that Henry has the right to this land ; and not 

' the younger ſon of A. 
By all the judges of England. 


1. The death of A. does not deſtroy the recovery : for the writ 
of entry was returnable Ofabis Michaeirs ; and the recovery has 
relation to the firit day of the {41d return ; which is the 7 October, 
the day of the effoin; and A. was then alive. | 
_ 2. The younger ſon before the recovery executed was feiſed of 
the firſt intail : for this was not barred before the recovery was 

_ perfeted : yet the youngeſt ſon ſhall not have this land : for aſter _ 
the execution of the recovery the intail ceaſes, and the faid new 
intail limited upon the uſe of the recovery ſhall take effect ; and 
the youngeſt ſon is in of this 2d intail which he has by diſcent; 
and therefore the ſon of the eldeſt fon ſhall have it, and avoid this 
diſcent to the younger ſon. 

2. Although A. had nothing of the faid ſecond intail, becauſe 

it was not executed in his life-time ; yet this recovery barring the 

| firſt intail, the ſaid ufe of the ſecond intail deſcends upon the 
ſecond fon : which is agarn diveſted by the ſaid Henry. And al- 
though the father, vis. A. died and had nothing in the ſaid uſe or 

. Intail when he died ; yet upon the original limitation and original | 
agreement, A. was to be tenant jn tail by the ſecond intail. As 
in caſe of an exchange, one of the exchangers enters and dies, 
and the heir of the other who had not entered, enters after his 
father's death : he has it by deſcent, although his father had no- 
thing init. So of a covenant upon a conſideration and a condition 

precedent to raiſe an uſe to A. and his heirs, and A, dies before 
the pertormance of it, and the condition 1s performed afterwards: 
yet the heir of . ſhall take by diſcent. So of a condition broken 
in the life-time of the father, or after his death ; and the heir 
enters for the condition broken ; the heir is in by diſcent. So of 
a fine /ur render to the conuſee and his heirs; and the conuſee dies 
before entry : his heir ſhall have it by diſcent. 


4. The 
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4. The recovery aforeſaid (although the land was in leaſe fot- 
years) does not veſt any freehold in the recovery, before execution » Co, 94. b. gy u. 
of the recovery. If 4. had died before the effoin-day, the re- '%? Þ- 
covery might have been avoided : for there was no tenant to the 
Pracife. So of a covenant to levy a * fine; the .death of the * Page 250, 
connuſee before the return of the writ makes the fine levied er- 
roneous : for the original wwr:# abates by ſuch death, 

A. covenants with 6b. to levy a fine Of” Michaelis 1 Carli, A. 
acknowledges a ſtatute to C. 8 Ofcbris the ſame year ; the fine is 
levied according to the covenant and the conuſance taken the 12 

 Oftbris aforeſaid : this conuſee ſhall avoid ſaid Natute by relation 
to the day of the efſoin, which was before the faid 8 day of 
Ofober. Michaelmas term now begins the 2 34 of Ofober, by an 
at made 10 Car. 1. 


—_— 


| 


CASE: XLI. 


A Tenant in tail, remainder in fee to B. or the reverſion in fee 21 Fl. 
[\ to B. B. makes a leaſe for years, or grants a rent-charge, or <2 5+ C#Pets 
acknowledges a ſtatute ; A. afterwards ſufters a common recovery, Common Recovery. 
and dies without iſſue : this leaſe, grant of a rent, or ſtatute are Favx*7 de Recovery. 
avoidable by ſaid common recovery: otherwiſe the recovery would 
be of no etiect to the purchaſer : and the recovery is paramount 
the ſaid leate, rent-charge and ſtatute. 


By all the juages of England. 


Theſe common recoveries were introduced in the time of HT. 8. Moor 158. © 
They were never heard of before. It is only a conveyance by Ek 
conſent, and the value 1s only a fiction : and becauſe it is but a 2 Roli. 396 
fiaion, it does not bind a remainder, or reverſion to the King. Cro. El. 718. 
It.deſtroys v9/untatem donatorts, it enables the tenant to deſtroy the 
eſtate of his lord. A donor makes a gift in tail to hold of him 
by Knight's ſervice; this tenant by a common recovery ſhall de- 
ſtroy the tenure, and the eſtate of his lord, and ſhall give to a 


; third perſon the remainder or reverſion which his lord, &c. had, 

: and which he who gives it, had not. Tus alienum vendit, dat quod 

. non babet, Tenant in tail ſhall not avoid his own leaſe by ſuch 

” recovery, nor Aa rent granted by him : and yet the recovery is 

G | Paramount, 'Theſe recoveries are not now to be drawn in queſtion, 

=o Communis error facit jus. As fines to bar intails were introduced 

WW "7 ftatute law ; it ſeems very neceſſary that a ſlatute ſhould be 

| | made, to make good the ſaid recoveries for the time paſt and to 

. come. The Common Law, which cannot endure repugnancies, 

2 and incongruities, requires this : it is an incangruity that the 

. leaſes of the tenant in tail who ſuffers a recovery, or the ſtatutes 

: «cinroledged by bim, ſhall bind the recoveror who Comes M1 para- Li... 689, 695. 
© mount. In the time of Judge Lzfleton ſuch recovery would not 

2 have avoided a remitter'; as appears in his chapter of remitter. 

. Thery 1s no occaſion for a ſtatute of fines, if ſuch recoveries will Fo 

c vihba In caſe of tenant for life, remainder in fee, it will not i 391, b. 
iy *rve ; and yet if it had been upon a title paramount, or if the ** © 


real value was recoveied, it would ſerve. Writs of entry in the 
polt for advowſons in groſs, fairs, markets and liberties ; diſtreſs 
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1 Co. 62. cont. 
4 Leon. 154. 


* Page 25t. 
:$ Cr. 284. 


3 Co. 11.8. 


Hob. 345. 


27 H.8, 

Br. Caſes 91, 

i Co. 14. b. 
Co. Lit 362. a. 
3 Co. 6. b. 


— 
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Sixth Century. 


for rents where there is no reverſion, nor tenure, nor grant : as 
where a gift in tail is made, reſerving rent to the donor and his 


| heirs; and the tenant in tail ſuffers a c-mmon recovery : a di- 


ſtreſs 1s allowed for this rent. Thele incongruities the Common 
Law, which is right reaſon, abhors : and that recoveries ſhould 
be ſuffered by infants to bar them; and the like of feme <o- 
verts. | | Fo. | 

Ante prolem ſuſcitatam tenant in tail could not alien at Common 
Law ; but he may by theſe recoveries. . 

Where he in reverſion upon an ellate-tail grants a rent-charge, 
and tenant in tail diſcontinues ; this rent-charge 1s of no effeq 
until the recontinuance of the eſtate-tail by him in the reverſion, 
although tenant in tail dies without ifſue ; but where a recovery 
is had by colluſion againſt tenant in tail, and he dies without 
ifſue ; ſuch grantee th 11 falſify the recovery : for he is a ſtran- 
ger ; it is otherwiſe of parties * and privies to ſuch recovery, 
Where a recovery 1s againſt tenant for life, it muſt be by a writ 
of entry; if againſt tenant in tail, it muſt be by a formedon for 


the heir in tail. 


As the law is taken at this day for common recoveries; if 
tenant in tail, the remainder in fee, 1s attainted of treaſon ; a 
common recovery in his life-time, in which recovery he is tenant 


' or vouchee, does not bar the ſaid remainder ; for the eſtate-tail 


veſts in the King without office ; if he dies and the heir of his 


body 1s vouched, this allo is no bar to the remainder ; for in this 


caſe of treaſon, the eltate-tail did not deſcend upon him, and it 
was veſted before in the King without office. 34 H. 8. cap. 20, 


WP. 20. de doms, is repealed by the ſtatute of 26 FH. 8. c. 14. 
for the forfeiture of eſtate-tail for treaſon, and where a forfeiture 


is given, it corrupts the blood, and therefore the effate never was 
in the heir in tail ; it 1s otherwiſe in cafe of an attainder of fe- 
lony ; for Weft. 2. preſerves the blood deſcendible in this cate. 
Hyobart in Sheffeild's cafe, againſt the opinion in Doty's caſe, 
3 Co. 10. 6, for this point. 

Sir William Pelbam's caſe, 1 Co. 3. 15.4.6. 32 H.8, c. 31. 
14 El. c. 8. Theſe recoveries occationed theſe ſtatutes; for 
where there 1s a recovery again{t tenant for life, remainder in tee, 
and the vouchee enters generally into the warranty ; the recovery 
in value went to him in remainder. 432 H. 8. c. 31. helped this 
caſe, where tenant for life 1s vouchee; the ſt:itute of 14 /. 


helped it, where he is tenant or vouchee. Between theſe two | 


ſtatutes, tenant for lite, being the tenant in poſſeſſion, ſuffered 
{uch recovery : it was adjudged a forfeiture by the Common Law. 
Tenant for life confeſles a real ation brought againſt him by col- 
lufion ; this is a forfeiture. 5 Af. pl. 3. So if he joins the 
miſe upon the mere right. Quod meum eft, a me, {ne me, auferri 
70n poteſt ; it is objected, how ſhall tenant in tail provide for his 
daughters or younger ſons, or redeem himſelf if he be captive 
And how ſhall purchaſers have ſure eſtates? Anſw. Tenants 
tail ought not to make ſuch proviſions ex rapro. Afﬀter the 
13 £. 1. until the 4 Z. 7. the public proſpered, although 
eſtates-tail could not be deſtroyed. Our anceſtors were frugal, 


Purchaſers at this day by fine, may be ſure of the ole as 
| ong 


Sixth Century. 
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long as it ſhall laſt ; and þ may the purchaſer of the reverſion, if 
the reverſioner will paſs it. This is a covetous avaritious objec- 
tion, and has not legal juſtice in it, ” : 


CASE: XL 


" HE King ſeiſed of a manor in tail, remainder to his right 41 El. | 
T heirs, grants this manor by patent to A. in fee ; this pa- Sar Alton 
tent is void ; for the King intended to paſs one entire eſtate in Rs Throws, 
fee, and not by fraftions. 1. For the King's life, and afterwards Moor 413. 
to be made void by the ſucceſſor, heir in tail; and afterwards to Braga 154 
be revived again, where the King dies without iſſue. Hob. T4 


By all the judges of England. 


' This is an hard caſe; where the King is not deceived in the 
conſideration, nor in the effence of the eſtate, and where the 
King has no prejudice ; but the poſſible prejudice is to the pa- 
tentee; the King's patent ought not to be avoided. This grant 
| is good 1n the caſe of a common perſon, Principts beneficium 
| decet effſe manſurum. It is for the King's honour to maintain his 
E patents; and it is a diſhonour to him to avoid them, by too 
nice and ſubtle conſtructions : and frequently it is to the grie- 
vous loſs of the patentee. I ITN oO 


* C A S E \ XL'II. * Page 252. 
Bargains and ſells a manor, to which an advowſon was ap- 41 Eliz. 
pendant, to B. in fee by indenture not inrolled, rendring * © 99: b. Crom 

the yearly rent of 42/7. per annum to A. and his heirs; with a Dyer org boo 

clauſe of diſtreſs, and nome pene for default of payment, and Conditions, Uſes, 
it was agreed between them that 4. ſhould levy a fine to B. of C__— Boe 

the ſaid manor with the advowſon, ſur conujans de droit come Ceo, Moor 10g, 471. 

and that B. ſhould render to him the ſaid rent as aforeſaid ; and ' Ander, 17, 239, 

| it was agreed by the ſaid indenture, that a recovery ſhould be ro. E180, 

ſuffered to the intend aforeſaid, provided that B. ſhould grant the Yev. ;. 


advowſon to A. for life ; and it was further agreed by the ſaid Noy 44: bh: 
. | . 1 N. Bendl, zor. pl. 
indenture, that all aſſurances afterwards to be made of the ſaid 


2 | 
manor and advowſon ſhould be to the uſes aforeſaid ; a recovery > Built. 2 51; 2550 
. WW 1 afterwards ſuffered of the premiſles ; and afterwards 4. and B. 
WF levy a fine or conuſans de droit come ceo to C. of the faid manor 
\ WF with the advowſon ; and C. rendered the ſaid manor with the 


advowſon, . to B. in fee; and the faid rent to A. in tail, the re- 

mainder to a ſtranger in fee ; B. dies before any grant 1s made by 

him of the advowlon to 4. and A. made no requelt to B. to have 

the ſaid grant made to him ; 4. enters into the manor for breach 

| of the condition. Reſolved by all the. judges of Eng/and, and. 

| barons of the Exchequer ; | Ong 

| 1. That this proviſo makes a condition; and that it was well Rel. Rep: 356- 
created by force of the ſtatute of uſes of 27 HY. 8. although the 7570-4 


| W i Jones 1694 
eſtate veſted after the condition was created and made. At Lil. Sec, 329: 


o F | | 
h q Common Law it had not been good ; for at Common Law the 3:1 eg eg | 
| WW .<ondition ought to be annexed to the eſtate by the deed which | 1, <8, 


creates the eſtate, and at the time when the eſtate is createl ; o 
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 $xth Century. 


2 Co. 71.8. 


* 2 Anger. 71: 
Dyer 47: pl. tl. 

1 Inſt. 146. a. 
Dyer 150. pl. 33. 
+ 2 Co. 91. b. 


1 Inſt, 187. b, 
Vaugh. 52. 
2 Co, 72. b. 


| yet this being by the conſent of B. (C. being only an inſtrument 


1 Roll. 438, 
Moor 106. 

; Inft. 208. b. 
218 b. 219.a, 
2 Ander. 73, 


+ 1 Inſt, 219. a. ' 
2:Co. 79... 0. -:- 


1 Roll. 438, 439. 


Moor 472. 
1 Inſt. 222, 
2 Ander. 73, 


® Page 263. 


2 Roll. ®-p. 374. 
1 Roll. 439, 


1 Roll. 451, 
z Co. 79. a. 


2 Co. 59. a. b. 


6H Co. 31, 4. 

1 inſt. 208, b, 
210. a. b, 

Hob. 51. 

3 EE. 4+ I 4. a, b. 


| by another deed delivered at the fame time when the eſtate i; 
' made. The ſtatute of 27 77. 8. ordains, That the eftate hal 


| that the feoffee ſhall reinfeoff the feoffor, and the feoffee dies 
| the refeoffment: but if there be a day limited for making the 


| taken from him the time given to him ; therefore in this caſe, it 


 feoffor dies ; it ought to be made to the ſtranger : and the ic- 


Ce Emmons 


veſt in the ſame manner as the uſe did ; and by the Common 
Law an uſe aroſe by bargain and fale, and a condition was an. 
nexed to it; and. in like manner it ſhall veſt by the ſaid ſtatute, 
upon transferring the poſſeſſion to the uſe. 

2. Reſolved; Although the proviſo be placed in any part of 
the deed : ye if it be ſubſtantive and independent, and relates 
only to the eſtate paſſed ; it is a condition : if 7# be * qualified, 
it may amount to covenant only ; if there be a proviſo and coye- 
nant in the deed, it + may enure to both. 


Cro, El, 242, 358. Winch 36, Lane109. 2 And. 20, Moor 706. Poph. 116. Hard. 49. 


3. Reſolved; That in this caſe, neither the rent nor the con- 
dition 1s extinct, but remain by force of the ſaid ſtatute of uſes 
and ſaid indenture ; and although 4. has only an eſtate-tail in 
the rent, the remainder to a ſtranger in fee by the render of C. 


between them) the acceptance of a leſſer eftate by B. is as if the 
fee of the rent had been rendered to him. oy 
4. 4. conveys an eſtate to B. upon condition, that he ſhall 
grant a rent out of the ſaid land to . in fee; B. grants the faid 
rent to A. in tail; A. accepts it : the condition is not broken. 
5. The condition in the principal caſe was broken, becauſe B. 
did not grant the advowſon to A. in the life of B. although no 
requeſt was made ; the law is the ſame in the caſe of land, and 


without making ſuch re-infeoffment ; underſtand this, although 
the feoffor made no requeſt, where no time is limited for making 


refeoffment, and the feoffee dies before the day without making. 
it; it is no þ} breach of the condition ; for the a& of God has 


1s neceſſary to inſert, that the feoffee and his heirs before ſuch a 
day, ſhall make ſuch eſtate. In the principal caſe of the grant 
of the advowſon ; if before B. had regranted it to A. the * church 
had happened to be void ; this had been a breach of the condi- 
tion : ſo of a rent agreed by a grant with a condition to be paid 
yearly at Michaelmas ; and the grant is made after Michaclmas; 
the condition 1s broken. 
6. A feoffment is made to two, upon condition to reinfeoff 
the feoffor ; one dies : the condition 1s not broken ; the other 
may perform it, if he has not incumbered the eſtate by taking 2 
wite, acknowledging a ſtatute, or the like ; but if 4e has done /0; 
it is otherwiſe ; and the condition is broken. If the feoffment 
be made to infeoff a ſtranger ; the feoffee has not time during us 
life ; as he has in the caſe where he is to reinfeoff the feoffor ; 
but he ought to do it in convenient time, If a feoffment be 
made upon condition to infeoff the feoffor and a ſtranger ;.and the 


offor in his life-time might haſten it by requeſt ; and the i- 
offee in his life-time ought to make this re-infeoffment to tht 
feoftor and the ſtranger ; or to him of them who ſurvives. - 
| CA 


Sixth Century. 
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CASE XIIV. 


Seiſed of land makes a feoffment thereof to B. upon condi- 49 Elk — 
* tion, to convey it to A. for life, remainder to the eldeſt res BEE 
fon of 4. in fee; A. takes the profits, and makes a leaſe of the caſe. , 
Jand to C. for years; and yet continues the poſſeſſion in himſelf; 
B. acknowledges a ſtatute to a ſtranger ; the years expire; A. 
makes a feoffment of this land with warranty to his ſecond fon 
B. enters in the life of 4. and infeoffs the elder ſon : this feoff- 


ment was good and lawful; fo adjudged and affirmed in error. 


z 


for years, Was a difſeifin to B. and ſuſpended the condition. 

2. That in this caſe, an uſe does not reſult to A. for life, re- 

mainder in fee to his eldeſt fon : if that ſhould be fo, the ſtatute 

of uſes would veſt the eſtate; and B. could not make a leaſe for 

life to the father, remainder in fee to the eldeſt ſon. 9. A 1 Intt. 222. a 
feoffee upon condition to reinfeoff is diſſeiſed, during the difſeiſin 2 Ander. 18. 
the feoffee acknowledges a ſtatute ; the land during the diſſeifin © woo a 
is not liable to this ſtatute ; and it is no breach of the condition. 

4. When the father, bting a difſeiſor, made a feoffment with Co. Lit. 30. b. 
warranty ; he extinguiſhed the condition ; and B.'s entry in the 

life of A. avoids the eſtate and the warranty. WS 3 

Ce//uy que uſe #t Common Law, or Ceſtuy que trult at this day, 

takes the profits : it is not a difſeiſin ; for the feoffee conſentit ta- 
cendo ; and in the principal caſe there was neither uſe nor truſt : 
| but an eſtate paſſed upon condition. ONE 


CASE XLV. 


4 Makes a leaſe for years of land in Dale to B. rendering 44 li 
yearly rent; B. has other lands of inheritance in Dale; B. ax eg 
leaſes to C. for life the ſaid lands leaſed to him for years; and 2 Lev. 52, 53. 
afterwards B. levies a fine with proclamations of all the ſaid 3©2-77- renal 
lands, which were his inheritance, and of thoſe which were pines, Covin, Aver- 
| leaſed to him for years; (the number of acres in the fine went, Bar. 

| amounted to the whole) B. paid his rent yearly to A. during the * TT” VE 
| years; the ſaid fine was levied of 21l the ſaid lands, with procla- Winch 116. © 

| mations; and five years paſſed : A. ſhall not be barred in this S*v!l 33, 85, 100, 
| caſe; for there is apparent covin in levying this fine. x +7 40. 

By all the judges of England. 


"- nn 


poo” 6 g—_ WU. —_”- —_— VS » 
. 


* 1. More acres of land do not paſs by a fine, than the fine * Page 254. 

mentions, although the indenture, that leads the uſes of it, 2 Vent. 31. 

mentions more acres than are in the fine; for the fine is the foun- 

dation of the eſtate, and the eſtate ought to riſe out of it. 2. 

A lefſee for years levies a fine ſur conuſans de droit come ceo : this 1 Jones 317. 

fine is void.; for he had no freehold, Partes ad finem nibil babue- : _ 19-319 

Funk, A leſſee for years is ouſted, by which the leflor is. difſet- i Brownl. 230, 

fed; the difſeifor levies a fine ; five years paſs, with the procla- Cro. Hl. 850. 

tons, (which alſo require a year) without claim: this fine bars 

the leflor and leſſee. 3. If leſſee for life, or the-difleiſor of —_ 
x 3Z | | | or 


| Refolved 1ſt, That A4.'s taking the profits, and making a leaſe Cro. Car. 303, 30g. 
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.H Co, 20. b. 


IN 


Te Sixth Century. 


Mo. pl. 192. for life, levies ſuch a fine; the leffor has five years during the 
Fad wang + I life of the leſſee for life, to claim in ; or five years after his 
\to. 373. death, at his ele&tion ; for he has two titles ; one after the death 
. oy Fo. of leſſee for life, the other by the forfeiture of the ſaid: leſſee, 
aa if he does not claim within five years, as above, after the (ajq 
- forfeiture ; he ſhall have other five. years after the death of leſſi.e 
1 Tnſt, 35.4. 357.4. for life. 4. Upon thz ſtatute of 13 E/. againſt uſury; and 27 F, 
4 _ 21, againſt fraud ; although fines be levied ; yet where there is 
\ Ca *3a. + uſury, or fraud, or covin; they may be averred ſo to be apainſt 
2 Roll Rep. 17. any aCt whatſoever. 5. A diſſeiſor makes a leaſe for life, and af. 
'oph. 64, 100 terwards levies-a fine with proclamations to a ſtranger ; a]. 
though he had only a reverſion ; yet this fine 'and non-clain 
ſhall bar the diſſeiſce. F 


CASE XLVI. 
29 El... hh R ESOLVE D, That a ſpecial verdict may be amended by the 


bop bg d paper-book ſeveral times afterwards ; for it is a manifeſt 
Noy 118, 119. miſtake of the clerk, who had the papers before him. 

Palm. 260. " 4. ma+«es a leaſe for years to B. rendering a fine ; upon condi- 
8 Co.162. b. 161. b. :. _- : ; 

| Int. 260.a, tion that the fine ſhall be paid at a certain day; B. redemiles 


2 Leon. 194 the land to 4. before or after the day of payment of the fine; 
\ me 22.4, this does not ſuſpend the condition ; for it is collateral : if the 
wen 41. 


condition had been that the fine and rent ſhould be paid yearly ; 
. ſuch re-demiſe would have ſuſpended the whole condition ; for 
the condition 1s intire. PS 


3 Leon, 221. 


SES 53 b. A leaſe for years by eſtoppel ; the jury 1s * bound to find it 
_ 159. under the penalty of an attaint ; for they are ſworn to fay the 


1 Inſt. 227.2. truth. If they find an eſtoppel ; the judges are to judge accord- 


Go. E130, 37-14% ing to the law upon the eſtoppel : ſo where an eſtoppel is plea- 
4 Co. 54. 2. ded. Cro. 1 part, 110. 4 Car. after a leaſe is determined, the 


i Tiſt. 47. bo counterpart of the leaſe belongs to the leſſor. 
of vr A. makes an indenture of leaſe for 21 years to B. rendring 
EM rent ; upon condition of re-entry for default of payment : B. re- 
demiſes the faid land to A. for years, to commence two years 
4 Co. 53. a. after the re-demile ; during the two years B. makes default of 
payment of the rent: the condition 1s not ſuſpended ; A. may 
may enter and avoid the demiſe and re-demilſc ; for the ſuſpenſion 
of the condition ariſes by a preſent intereſt paſſed by the leſſee 
_ to the leflor, ſo that the leſſee ought to have profit of it. v0 
adjudged and afhirmed in error. Wo us COLD 
A. by indenture makes a leaſe for years to B. of land in which 
A. has nothing, reſerving a rent; afterwards 4. by indenturc 
demiſes this land to C. for 4o years; B. atturns to him: C. 
Co. Lit. 219. b {hall have this rent by the eſtoppel ; for he has the reverſion by 
| eſtoppel. Tg NE RO (2, | 
A mortgagee demiſes the land to the mortgagor for years; 
this demiſe does not, ſuſpend the condition ; for the payment of 
the mortgage-money does not ariſe from the profits of the land; 
_ and the condition 1s collateral, A leaſe for years is made of 
| lands in poſſeſſion and reverſion, rendring rent ; the rent ifſues 
* Page 255- intire out * of both ; and a diſtreſs may be taken for the whole 
| . rent, 


Srxth Century, _ 


a 


Qm_— 


rent, upon the land in poſſeſſion, : before the reverſion falls into | 


poſſoſſtion. EA bk 


Tenant for life makes a-leaſe by indenture for 1000 years, and Co. Lit. 47. b! 
afterwards purchaſes the reverſion, and Gics; his heir ſhall avoid 
this-leaſe: for 1t was the leaſe which gave the intereſt, and a 
freehold 1s a. greater eſtate in law than any term : but if a leflee 
for twenty years makes a .leaſe by indenture for 1099 -years : 
this is an eſtoppel ; if - the leflor afterwards purchaſes the fee of 
the ſaid land, 4t binds him and his-heirs. 

A. by indenture demiſes all his lands in Dale te B. for years, 

whereas he has none 'there : this is not an eſtoppel, becauſe of 
the generality cf 7, although 4. afterwards purchaſes lands 
| there: ſo where it appears upon the indenture that the leaſe is t Cr. i109. 
fade by one who had not an intereſt (and who really had not) 
to make a leaſe: as where a church in the incumbent's life- Dy. 244.2. 249? 
time, is appropriated 27 futuro to.a body corporate ; and the faid pl. 60. 
body reciting this, makes a leaſe in the life of the incumbent ; '? cu ay ry 
this leaſe is void : for it appears by the deed that the corporation Co. Lit. 352. b. 
has nothing : but where 2. recites that he has nothing in the Lit. R. 282. 
manor of Dale, and in truth he has an eſtate there, and he makes _ 
a leaſe to B. by indenture for years : the recital is void, and the 
leaſe is good by eſtoppel : pugnantia loquitur. But where the 
recital is true, the indenture does not bind: it 1s otherwiſe if 
there be no recital, and particular land 1s leaſed by the inden- 
ture, 772 this caſe, the eſtoppel remains. The law rejects a falſe 
reciti1l which makes a contradiction. 2 

37 Aj} pl. 17. 19 E. 3. A woman reciting that ſhe is a feme 
covert (whereas, zn truth, ſhe is a feme ſole) binds herſelf in a 
bond : this bond ſhall bind her. 2. recites that he has made a i Veat. 84. 
leaſe for twenty years to B. of certain land, and makes a leaſe © ©. 35: 
for forty years of the ſame land, to commence after the determi- , "phage 
nation cf the recited leaſe ; 'n 7ruth there was no ſuch leaſe for Cart. 147. | 
twenty years : the ſecond leaſe ſhall begin immediately. Co. Lze. bes oa Rath 
46.b, Pho, 148. A 


CASE XEVH. 
5 pb King grants.to the car] of Arundel and kis heirs ex ;0 Eliz, Lord Lum- 


K* gratia ſpeciali, certa ſcientia & mero motu, omnia bona & ca- 1ey's cale, Holland" 
zaila folonum, & felon” de ſe, attinef de proditione, de felonia, ut= png, Expoſition 
lagator', in exigendo fofitor', bominum \ſuor', integre tenentium, & de Parcels. 
non antegre tenentium, reſidentium & non reſidentium de & in omnibus TIS EX Fs of 99: - 
maneris, & hereditamentis difti comitis. The ſaid carl was ſeiſed an houſe SP the 


in fee of the hundred of Paling in the county of Suſſex ; B. held land thereto bclong- 


a tenancy in fee within the ſaid hundred, of the ſaid carl, as of US —_ _ 


his perſon.; B. was attainted of treaſon committed by him in 6 Co. 52 the earl 
the county of Hereford, and had a leaſe for years and goods * "ng ww 

Within the ſaid hundred of Palins, and elſewhere where the earl King's dong ar 

bad not any hereditament : Reſolved by all the judges of Eng- the lands of a man 

land, that the lord Lumley, who has the eſtate of the earl of Ea of treaſon, 
Arundel, ſhall by force of the ſaid patent have the faid tenancy, ny 


-leaſe and goods, 
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J [XE) _Century 


The word dz Natl be conſtrued, and relate to any t-nure of 


Roms ap the earl of the perſon, or of any manor of the earl : Fe word 7: relates tg 
borne op aoblnk Frome goods, the word de to tenancies which ar 


41 AR pl. 19. | held of the ear], he 
in tr H.9. 13. the 7era's refident, or non-reſident. This 1s a good preſident 
1838 Wy E. 4: 44 to conſtrue benefictum principts, quod decet e'e man if wwum. The 
4 7Rb IOW, Atl, 

3,388 Mo. 716. WOras 1N a patent ex c2rta felons; ſpecieli gratia &© mero ms. tt, 
Wo make the cafe of the King like the caſe ot the grant of one ſub. 
WY. ject to another ; 1f the King be not evidently deceived: 

$5.0Y 

ihe CASE. XEVHI. 

be. 4c Filiz, \ EANS and chapters, parſons, prebends and vicars are 


Bll 5 Co. 14. Caſe de diſabled by the ſtatutes 1 2, 14 & 19 HL. to make any leaſes, 
"28 ecciefiaſti cal perſons, 


Leaies, Parſons, Vi. Þut ſuch as are preferibed by the ſaid ſtatutes : and becauſe * they 
= cars, Prebends, Non- are perions diſabled, the cy cannot * make leaſes otherwiſe to the 
o |  P # TG” King. The ſtatute of 1 E'z. as to biſhops, cxcepts leaſes which 
| | : Sar they make to the King, and ſuch leaſes are not bound by the 
11 Co 67, a. 70.2. {aid ſtatute : but now "by the ſtatute of 1 '/ac. archbiſhops and 
73.8. 75 b. 76. a. biſhops are diſabled to make leaſes to the King otherwiſe than. 
: Roll. Re: 152. to a tubject ; and the King is difabled to take any eſtates fron 
155,160, 164, 166, Q-4 109] S y CILALTS ITONM 


236... - em otherwiſe. . 
Carter 13; | ' 


Harcer, 302, 445- 1 Jones 21, 1 Inſt, 43. a. 44. b. 301. 4, 342. a, 


CASE :XLIX. 


$ 38 Eliz. ff - M:zkes a leaſe of certain land to B. for twenty-one year-, 
q! 5 Co. 20. b, Sir An- 
| thony. Main's eps. by indenture; and by the ſaid indenture covenants with B. 


Covenant,Surrender, that if Þ, at any time during the ſaid term, will ſurrender his 
Fon Tos 5. leaſe to kim, that he will make another leaſe to him of the ſaid 
Moor 452, 4:2. land for twenty-one years ; A. afterwards by fine grants this land 
Cro. Fl. 450, 479. to C. for eighty years : B. in this cate may matntein covenant 


2 Andr. 18, , : 
Tix: "pp OR zgainſt 2. our any ſurrender tendered : for juch tender would 


Hardr. $87. Fa in vain ; fer 4. has diſabled himſelf to make a new leaſe to Þ. 
:.99) RP 347. for twenty-one years according to the ſaid indenture. A. cove- 
vi * nants to infeoff B. of the manor oi ale upon requeſt ; A. 1n- 
Went. 2-1. ſcofts C. of the ſaid manor ; covenant lies againſt 4. in this cale, 
Tult, 43; without requeit mage; for it would be vain, 
| 3 Keb 493. | 
K ; Winch 29. So Qdjul 'red and cfirmed in error. 
0 Kay, 29. TE Facit fi «fire. 


A villain {hal; not have an appeal of ma her : oat hi 11s lora: 
for it world be in vain ; he ſhould recover dam: ages, and his lord . 
{ould retain them. A. eviſes all his goods to B. and makes C. 
* | | his executor ; 4. dies, C. dies inteſtate : the adminiſtration of 

K the coods of 4. ſhall not be committed to the wife or next 0 
blood of 4. but to B. for zt would be in vain. Fruſtra petts guid 
fiatim alteri reddere Cogeris. 

Leſice for years, rem drider for years ; this remainder hinders 
the POeenger of leſice for years to the Jeilor: for it 1s one eſtate. 
But if 4. m 2 leaſe to B. by indenture for twenty-one perk 
8 rendering <meey Th afterwards makes a leaſe of the ſame land t9 
1128 C. by anther todeginee: to commence after the leaſe of #3. :*- 


termines: B. ray ſurrender in this caſe. If the leaſe of © oy 
the 


Wu ixth Century. 


Womens” ap nn — CO En © x 4. ts 


drain — or roms OO OO re oy a 


the other indenture had began with the Ieafe of B, Tt had only 
been a leaſe by eſtoppel, and had not hindered tne ſurrender of 


'B. for it 1s not the fame! etate, and conjoined with B.'s leaſe. 


But in this caſe, if B. ſurrenders ; C. Pall enjoy his lcaſe : and 
if in the 1ſt caſe B, atturns to C. C. ſhall have 1t as a reverſion, 
and = the faid rent: and ſuch reverſhon hinders B,'s ſarrender 
to A. the friſt leflor ; for he is not immediate fenant to him. The 
orant of eighty 'years in the principal caſe, does not hinder B.'s 
ſurrender : : for 1t 18 another eſtate, and not the fime eilate with 
B.'s original leaſe. But though it does not hinder the farrende 


it ht naers the /rfjor to pertorm his agreement to make a new 


leaſe. 24. ſeiſed of land in fee, makes a leaie to 5. for twenty- 
one years ; and another leaſe to C of the ſame land for twenty - 
one years; both by indenture, to commence in projonts ; and 
delivered to both at the fame time: theſe leafes are void to beth 


A. and B. | 
CASE bs 


USBAND and wife levy a fine to B. of forarel manors 
j and B bythe ſame fine, renders one of theſe manors to the 
huſband ; and by anotfger render 1a the ſame fine renders it to the 
wife : this render does not make the fine erroneous ; but the ſe- 


cond render 1s void : for 1t 1s repugnant to the firſt ; and there 


1s the ſame law for fines as for other inftruments ; the former 


part ſhall ſtand where the latter 1s repugnant to the former. 

In a will, if in one part of a will a manor be given to one; 
and the ſame manor in the ſame will is given to another : they 
are jointenants, No man ſhall alledge that for error, which 1s 
for his advantage ; as the conuſee 1n the conuſance, or the re- 
coyeror 1n the recovery : but in the render of a fine, where he, !* 
to * whom the render is made, . has more diſadvantage than ad- 
vantage ; he ſhall reverſe it for error : as where a father has two 
daughters ; and he levies a fine for conujance de droit Come ceo to 
A. and A. renders the land to the father for life, remainder to 
the elder daughter in tail, remainder to the younger in tail : the 
younger gaughter, after her father's aeatn, may bring error to 
to reverſe this fine, in the name of both ; and the elder ſhall be 
lummoned and ſevered; and in this caſe the younger ſiſter ſhall 
219n error : for the fine 1s more to her diſa 1ayantage than adyan- 
tage ; for if there had been no render in tne fine, the YOUnger 
caug hier and the elder had been COPATCCners. 


C ASE: 14: 
A Procife gued recdat by a writ of entry in the po/t for common 


FCCOVErICS, lies for an advowſon, common, liberties, fran- 
chifes, and annual- penſion ; although by the ordinary rules of? 
law, ſach writ does not lie for them : for a common recovery 
S 2 common aflurance by agreement of the parties, of which ;* 
the judges ex effects ought to take conuſance. 

Adjuaged and affirmed in error. 


Communis error facit jus. The fiction of common recoveries os, 


4+ C0. 53.2. b, 


- 34 EliZ. 

5 Co. 38.T Ll ey's calf. 
& CO: 44, "as 

6 Co. 65 b. 

27 1. $8. 24-8. 

Ir, Omes;.-0; 


8 Co. cy. a, 
Yel 210. 
C0: 4.0. 
1 Roll. 757, 759; 
700 "84-:: 
39+ 
_ 50, 
Fo 30. 'Þ, 
: Sand; 6 
Cr; Eliz. $4,107; 
Dyer 315, pl. 99. 


* Page 257. 


8 C0::27:b. 
Dy. 320. 


28 Ekz, Dormer's 
cafe. | 
5 Co. 49. 
25:H.-6.3t. 
22 H.8:. 31. 
4 Eliz. 8. 
34 H.-8, 29 
Poph 22, 23- 
2 Init. 519. 
2 Vent. 32. 
0. Car. 270. 


has been uſed in the «flurances of the ſubjects for 100 years ; 1 Roll. Rep. 503. 


thoſe which are paſt ought to be allowed : but de futrro it would 


be to the honour of * the law, that the parliament ſhould efta- * Science de ley. 


bliſh them for the time paſſed ; ; and leave them for the time to 
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2 Cr. *54. 
5 Co. 43. Nicholl's 


. Caſe 


at... haart ew. 


. 


. Sixth Century. 


— 


-come'to the antient Jaw, The Common Law in its proceed. 


See 1 Co. 131. b. jngs requires, 1. Truth, 2. Order, 3. Certainty, 4. Congruity, 


12 E. 4. 39. b. that 


.Commen reovertes.. 3 hele:.recoverics .give ſuch power to tenant in tail at this dz | 


were uſed earlier [that he may deſtroy the ſtatute of JI. 2. Before the faid 01- 


than our author tyte, tenant in tail could not alien until he had iflue ; but now 


- Mentions, | | 

Co Li. 561.b. he may by a common recovery: that proves that the Common Law 
'6 Co.'40. b. did not allow it. The ſtatute of 4 H. 7. that a fine might de. 
BN 37s d. roy the intail, was not neceſlary ; it ſuch recovery had been 


: Bull. 159, 160. efteEtual both for the intail and the remainder. The common 
_ vouchee purchaſes lands, yet he thall not render in value. Te. 
nant for life, remainder in tail ſuffers a common recovery ; he in 

remainder upon the warranty of this eſtate, and the voucher . of 

the warrantor ſhould recover a fictitious value, which ſhall go to 


3 As 6o, 61. both eſtates, for buth are but one eſtate : yet this is not a byr 
Co, Lit. 3O2z. A, 


to the ſaid remainder, In truth a recovery to bar a remainder 
or reverfion upon an eſtate tail, required the vouching of the 
donor or him in remainder, by the antient Common Law, If 
they wete not vouched upon ſuch recovery ; then the' recovery 
was worth nothing againſt them : if they were vouched, all was 
well : for they themſelves aſlented to it. gi2 E. 4.2. 274.8, 
Br. Caſes gi. Dettor and Stud, 2 Dial. cap. 28. Cre. 1, part, 
307. 14 H. 4. 1 H. 5, Donee 1n tail readering rent makes a 
teofiment ; yet the donor ſhall avow upon the donee, and ſhall 
have his rent and wardſhip if the tenure be ſo. See this in Bu- 
ler and Baker's caſe. 4 Co. 256, - 


CASE LI. 


10 Co. 43. b. 


$7 Et TNEBT is brought upon an obligation ; the defendant pleads 


$04" | payment; iſſue 1s joined upon this, and a verdict found 
$400: It: mY for the plaintiff: the plaintiff ſhall have judgment by force of 
Moo I op "2 the ſtatute of jeofails : if it be found with the defendant, he that! 


.Cro. Eliz. 157,455, not have judgment ; for this payment is no diſcharge of the ob- 


697,716, $$4. 1; : . FS, | 
bc © ligation. Cyo, 2. part, 377. In the firſt caſe it appears upon the 


1 Brownl. 225, 229, Tecord+that the debt is not-paid ; and therefore, though the plca 
"#32 be faulty, the plaintiff ſhall have judgment. In debc upon an 


. Moor 12, 692. 


obligation, the defendant pleads that he ſealed and delivercd the 


1, Jones 140, 141, 


Hob. 68, 69, 113. deed to the plaintiff, upon a condition, which the plaintiff has 


B44 76. broken ; and ſo zf 7s not his deed: a verdi& finds the condition 

+ 10D. b4 . . "Rs . W--5 

ET HE | broken by the plaintiff; yet the plaintiff ſhall have judgment: 
2 Cr, 8. for the deed was conſeſled ; and a verdict againſt the confection 
Hutt. 54. | Wy 


2 Bulſt. 301, 302, of the party, 15 void, .9 7. 6. 37- 


\JHHard. 2, 3z 4Q. 


Lane 81. 30.458 5K: 
*% Pa s 2 -8, | | 4 , : 
4 Cr. 3 2 F F the zeſt of the original writ of covenant, is after the conu- 
41 Eliz. | fance 1n the. caſe .of a fine ; and fo for the common recovel) 


5 Co. 43. b. Gzge's.5 to the 7e//e of the writ of entry in the polt ; they are amend- 


1 Salk. 52, 53. able; for theſe are manifeſt miſtakes of the clerk, although it wa. 
TO Serve ils taken otherwiſe in-the 39 Eliz. yet it was reſolved as above ths 
{Þ-rror, Awer it. ET V | ; £16 x , 

| Danv. 336.n, 41 E/'3. Note the book of Entries 252. Fines are commouly 


See 6 Mod, 196. acknowledged, -and after the caption, the writ of covenant £1 


Ny Lap terea with the antedate. 

Poph. 2.3. A fine levied as above, was atlirmed by both Benches. 

Cro. Car. 270. Fines and recoveries being conveyances by conſent, are ® 
Y 4 Co. 40. b. 40, a, fi oo | d FRO : ni EQ h to he 
46-4” co.mments or deeds; and an error .to reyerſe them ought 

2'\ cnt. .32, | 2 | palpab!, 


Sixth Century. 


p— — 


palpable, groſs and abſurd; and ought to be in the eſſence of 
the fine or recovery. The conuſee of a fine has his choice to 
have it with proclamations or not; if he does not chuſe, it 
ſhall be with proclamations. The officer to whom the entry of 
them belongs ought duly to make ſuch entry at his peril : 

otherwiſe he is ſubject to an action to repair the damage ſuſtained 
by his default. Although the tranſcript of a fine be removed 
by a writ of error, yet the proclamations may go on in the Com- pany. 51. pl. 18 

mon Pleas. cont. begin 


CASE LIV. 


A 2md ei deforceat is brought in Wales, in- the nature of a writ 46 Els 
A of entry in the guibus; pending this ſuit, a general pardon 5 Co. 49. Vaughan's 
in parliament pardons all offences ; this was after the difſeifin ; _ | 
e ſuit continues, and the tenant makes defence, and judgment nem Prod guog> 
is given againſt him; ſed non in miſericordia, quia perdonatur : Infant. 
this judgment was affirmed in error: for though it is a con- p17 39% 
tempt and diſobedience to the law, to hold the land after the 2: Cr. 207: 
pardon; yet the tortious entry being the original offence, and EIS 211. 
being pardoned ; all the ſubſequent wrong is pardoned. Upon DE. 
the return of a writ of entry zn le guibus againſt a diſleiſor, he Pala. 412. 
renders up the land in court : he ſhall not be amerced; for he Hog ea 
obeyed when he was commanded. Mu pope PRs 
An infant ſues by prochein amy, and at full age proſecutes the Cro. Car. 564. 
ſuit by attorney ; and is nonſuited : he ſhall be amerced. Other- f\9*% #2: ” 
wiſe, if he had been an Infant when he was nonſuited. In the 1 Roll. 215. | 
principal caſe, where a wrongful entry is found, (foraſmuch as ey b.127.8. 
in a general pardon there are many exceptions) if the tenant when *" 224 
judgment is given againſt him does not ſuggeſt to the court, that 
neither he nor his offence are excepted ; if the judgment be en- 
tered quod capiatur, it is not error : for there are many exceptions 
in a pardon : and 1n a civil matter the court is not bound ex 
eficio to regard it ; but the court may if it will. Cro. 2. Car. 1. Carth. 132. 
1 Part, 32. Bettey and Leigh's caſe judged accordingly in the PY- 28: a- 
Exchequer. If judgment in this caſe be as in the principal cale, 
ſed non,in miſericordia quia perdonatur, it is good : for the judges 
_ if they will, take knowledge of a pardon, though it be not 
pleaded. = 


"CASE LV. 


A Petite for life of an advowſon brings a Qyare impedit, and 32 Bliz, 


alledges the preſentation in himſelf, and none in the teita- 5 Co. 57. Specot's 


tor ; the biſhop is a defendant in this Quare impedit, and pleads Doave iinpedit Com, 
| that the clerk, which the plaintiff has preſented to him, is Schiſ- Amercement, Error, 
maticus inveteratus, and that therefore he refuſed him ; a demur- CR af 
rer 1s joined upon this, and judgment 1s given againſt the biſhop, ; Leon. gs, &c. 


and he is amerced to 100 s. and a writ is awarded to inquire of 2". C2. 38. 
| the four uſual points; 1. S! eccle/ia * fit plena. 2. Ex cyjus pre- x RL Ra 
- » &o E . . | 1 Ander 189, 199. 
| ſentatione. 4. $i tempus ſemeſtre preteriit. 4. Valor eccle/@ per * Page 259. 
' enum. Upon the return of this writ the plaintiff had judgment 
to recover his preſentation and his damages ; and the biſhop was 
amerced,: This amercement is not double ; but a repetition ot 
the former. This caſe was adjudged and affirmed in 'error. In 
this caſe the plaintiff may waive judgment upon the tatute of 
Wet. 2. and take it according to the Common Law. 
3U Heretr, 


) 


—_— CAlT_@wwwws. al 
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LA 


5 Co. 58, a, 


” The Caſe is of 
4.438 Manſlaughter and 
1.8 Clergy bad 
_* Hob. 121, 288, 


33 Eliz, 
5 Co. 85. b. 
Penryn's Cafe, 
Droit, Error, Bar, 
Guales, Grand Cape 
and Petr. 
Moor 403. 
2 Rol. Rep. 29. 
F N.B.6. 
Carch 47. 
Cro, Eliz, 503, 
1 Inſt, 295. b. 
> | Above, 142, 
5 Co. 56,4, 
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5 Co. 90. b. 


$ Co. 142. hb, 
2 Cr- 045 6.. 


— 


Hereſy, ſchiſm, irreligion, perjury, excommunication in the 


clerk ; and outlawry in the patron or clerk, are ſufficient cauſz, 


to refuſe a clerk ; and the firſt five are good cauſes to depriye , 
clerk : ſo of * homicide if he be attainted of it, and not pardon. 
ed; but if he be pardoned, it is not a cauſe to refuſe a clerk, or 
to deprive him : for the pardon reſtores him to the benefit of the 
law. HAobart 289. Searle's cale. 


CAS: & EV 
A 9d et deforceat is brought in Wales, and proſecuted In the 


nature of a writ of right, according to the courſe there, 
by force of the ſtatute of 12 &. 1. the tenant joins the miſe upon 
the mere right, and afterwards makes default ; and without a petit 
cape awarded, judgment final is given againſt him ; the tenant 


| brings a writ of right againſt the demandant, who had judgment 


ut ſupra and execution ; he pleads the firit judgment in bar: and 
judgment is given that it is a good bar; the plaintiff, who was 
the tenant againſt whom the firſt judgment was given, brings a 
writ of error upon this laſt judgment; and aftigns for error, that a 
Petit Cape was not awarded before the firſt judgment: non allocatur; 
the firſt judgment was affirmed : for although it be erroneous, yet 
it is in force until it be reverſed; and this writ of error 1s not to 
reverſe the firſt judgment, but the ſecond judgment ; the ſecond 
judgment was afhrmed in error. | i To 

A writ of error ſhould have been brought to reverſe the firſt 
judgment, and if it had been reverſed ; yet it had not reverſed 
the ſecond judgment : for the ſecond judgment was collateral 


and independant, and it is executed. A plaintiff in debt re- 


covers, and has judgment and execution ; the ſheriff ſuffers the 


defendant to eſcape ; the plaintiff recovers in debt againſt the 


ſheriff; and afterwards the judgment for the original debt is re- 


- verſed: yet the judgment againſt the ſheriff is not reverſed. $0 


Yel.15e, 
8 Co. 143. 8, 


8 Co. 143. b. 


PF 
7 an fy 4 
47h 


where a defendant 1s taken in execution upon a judgment upon a 
recognizance ; and the ſheriff ſuffers him to eſcape. *'Tis other- 
wiſe where the latter judgment depends upon the former ; as re- 
difjeifin upon an affiſe ; or a Scrre facias to execute a judgment 1n 


WE 


The trial in JYales in a writ of right upon the mile joined, is 
by_ twelve jurors only, according to the ſaid ſtatute of Rutland: 


in an appeal there for murder or robbery battail does not lie, for 


this reaſon. A. recovers in debt againſt B. B. is outlawed after 
judgment ; this outlawry 1s void in law ; the ſheriff ſuffers B, 
to eſcape ; A. brings debt againtt the ſheriff, and counts that 5. 


was in execution by force of the faid outlawry ; the ſheriff de- 


mands oyer of the exigent, and it has an uncertain return ; the 
court declares it void ; after this the defendant pleads mul tie 
record : the plaintiff is barred : for his writ of debt had no foun- 
dation. In a writ of right, if the tenant before the miſe joined, 
loſes by default, he . may have a writ of right againſt the de- 
mandant, who has execution againſt him upon the faid judgment 
by default. F Fn 


CASE 


Sixth Century. 


*CASE LVI. | 


4A Builds an houſe, fo that it hangs over the houſe of B. and 41 Fliz. 

* is a nuſance to him ; 4. makes a feoffment of his houſe toC. 5 As Goat 
and B. a feoftment of his houſe to D. and the nuſance continues : Nuſance, Extinguiſh- 
now D. cannot abate the ſaid nuſance, or have a Qzod permittat for ment od proviit- 
it, before he makes requeſt to C. to abate it ; for C. is a ſtranger "OY v pal 469 
to the wrong: 77 wor!d be otherwiſe if A. had continued his eſtate; 2 Bulft, 16. © 
for he did the wrong : but after requeſt, and before prejudice * In 405. 


; 3 Init. 204. 
ſuſtained, D. may abate the nuſance, C. having the houſe. &$9 Toro. Jac. 231, 374. 


*. Page 260, 


adjudged and affirmed to error. Coe Eliz 191. 
If after ſuch nuſance made, both houſes are purchaſed by one j1,1, were: 


man, and he makes ſeveral feoffments cf them to ſeveral perſons ; F. N. B. 124. k. 
in this caſe the-nuſance 1s without remedy : for it was extin- hogs Eliz 26g, 
guiſhed by the unity of eſtate, and the feoffee cannot be in better be fo 
plight than his tcoffer was : but after ſuch unity and feoffments ; 

air, light, gutters and reparations remain not extinguiſhed : for 

they are neceflary for the life of man, and the ſupport of houſes. 1 $i8, 165. 

If nuſances be increaſed after ſeveral feoffments, theſe increaſes ! Lev. 122: 

are new nuſances ; and may be abated by the reſpeCtive feoffees Los 


; 1 Vent 239, 97. 
without requelt, + Ked. £53, 625- 


CASE LVIIL 


4 Seiſed of three acres of equal value held by Knight's ſervice 41 Fiz. 

_ © zn Capite, conveys two of them to the uſe of his wile for ® a S aa 
life; and makes a feoffment of the third to the uſe of ſuch perſon, Nevie, Coafiruciion 
and of ſuch eſtate as he ſhall limit by his will ; afterwards he defars. 
deviſes the third acre to B..in fee without any reference to his will _ I} 
and power. This deviſe is good for the third acre, not as a de- Co. Entr. 128. 
viſe : for he has executed his power before by the conveyance of 9 Jac 24 
two parts to the uſe of his wife; but as a limitation of the uſe ary 2 ; 
upon the feoffment ; wt res magis valeat. And this is out of the Herd. 396. 
ſtatute of wills of 32 HF. 8. which holds only in three caſes, TOE _ TOs us 
where a conveyance 18 made. 1. For advancement of the wife. 

2. Preferment of children. 3. Payment of debts and legacies. 
Theſe two acres conveyed to the wife are within the ſaid ſtatute 

tor a third part of the ſaid-two acres, if a wardſhip ſhould happen : 
tor this conveyance to the wife is within this ſtatute, Adjudged 

and affirmed in error. SEE 

| Juſtice Shelley gave good advice to the learned in the law, to Tenure in Chiralry 
make a conſtruction of every deed or will according to the inten- ding volitiee by 
tion of the parties, if i bly ſtand with the law. Formerly peitecare ol 

k parties, IT 1t may POHNIDILY Ian witn the law. rormer Y Deviſes are now g,006 
Voluntas Donatorts, as well as Voluntas Teſtatoris, habuit Interpreta- tor the whoie. 
tonem latam & benignam. | | 


CASE LIN. 


Grants an annuity to B, for life, for maintaining a caſtle ; EE. 
in annuity brought upon this grant, zhe plaintiff need not {2 
ſhew in his declaration that he has maintained the caltle: for it is Annuity, Covnt, 


ACondition ſu 1Ue | | nnity 1 /11;p Debt, Condition, 
nt ton ſubſequent, (as where an annuity is granted pro con/h17e me On 


#i- | Vent. 177» 
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Sixth Century. ; 


CH_ 


— 


5 H.7.10. rImpendende) and the eſtate is veſted. 'Tis otherwiſe where a man 
F,-attoag retains a ſervant by the year, for a ſalary ; in debt for this ſalary 
2 Brownl. g8. the plaintiff ſhould declare that he has done his ſervice, or ten. 
apr” a Fg dered it: for this is an ation which ought to aver a conſideration: 
Palm. 397. not where the covenants are reciprocal, the one to ſerve, the 
Hob. "4 other to pay ; for they have mutual remedies. If the condition 


be precedent, the performance of it ought to be ſhewed in the 
declaration. In the caſe where an abbot grants an annuity py 
* Page 261. confilio impendendo, in annuity brought * againſt the ſucceſfor ; 

| the plaintiff in his declaration muſt aver, that the counſel was 
* The Caſe cited. given to the * ſucceſſor : for otherwiſe he is not liable to the 


| cs ION: ' By the judges of both Benches. 
CASE LX. 

Tr. 31 Eliz. Hare's 'T H E King for a great ſum of money bargains and ſells to 
296; 8 4 the manor of Szcpney, and the marth of Steprev in fee; 
Vatents; and the King moreover grants that the ſaid patentee ſh 11 have the 
pet gy ſaid manor and marſh as amply as it came into the King's hands 

' Patents, Relation. by the grant and (ſurrender of the late biſhop of London ; and in 
786. truth the King had not the marſh by ſuch grant and ſurrender, 
Dyer 83. | but only the manor, and had the marſh from others : Reſolved 

- _ | by all the judges of England, that the manor and marſh paſs well 


Bargain and Sale, Þy this patent. Words of bargain and fale in the caſe of the 
 _ King amount to a grant, although the King cannot ſtand ſeiſed 

to an uſe ; for theſe words at Common Law make a grant : the 

| faid reference, in the ſaid patent, to the biſhop of London's ſur- 

render, is in the King's covenant ; not in the body of the grant: 


Val..ob.- g and therefore it does not vitiate the patent, the firſt certainty in 

O 0. I - Gs . » - ”- . . . a. 

lg 17 a, , the King's patent 1s ſufficient, where the King 1s not deceived in 
| his grant. | 


The King grants the manor of Dale of the value of 5 /. fer 

annum to A. If it be of the value of 10 /. per annum, the patent 

Yel. 47, 48,42. js void ; for the value 1s in the tame ſentence with the grant : but 

if the value be mentioned in another ſentence, and not in the 

grant, the grant is good. Utile per inutile non vitiatur , Cro. 2. 
Jac. 1. 34. | | 

# The King grants the manor of Dale, which he has by the at- 

 tainder of F. S. or the grant of 7. S. and in fa& the King hasit 

not ſo : this patent is void ; for the King is deceived in his grant. 


bo: Co. 109, 119.2 0, F], 6. 28 Legat's caſe. 


CASE LXI. 


% 


| 4 Spe b. Goog. 4 Makes a feoffment in fee to B, upon condition, that if 


al's Caſe, ' A. within a year after the death of B. ſhall pay 100/. to 
Condition, Verdit, the heirs or executors of B. that 4. may re-enter ; B. makes 2 


Judges. |  feoffment of this land to C. and B. makes his teſtament, and 


makes his wife and his heir his executors, and dies ; .4. within 
a year after the death of B. by agreement with the heir of Þ. 
at a time and place limited for the payment, pays the 1co /. t0 
him ; and by the faid agreement, 4. is immediately to wn 
: - 


 ſeoffee may pay it; although the perſon who (y the agreement) 


Sixth Century. 


back 307. of this 100 /. and all is done accordingly : the entry 


| of A. upon C. is not congeable. &$9 2djudged and affirmed in 


error. | 
1. Reſolved, that this colourable payment is not a payment of ' 7; 309. b. 
the 100 /. but of 70/7. only : and the law will not allow ſuch ran *p.30% 
tions and colours to the prejudice of a third perſon. Godb 299. 

2. Payment to ©. had not been good ; for the perſons are ex-. M99 799. 

| | Wt! | fe Lane 48. 

preſſed to whom the payment ſhall be made. *Tis otherwile of G. fiz, 48 3, 334. 
a feoftment. upon condition, that if the feoffee do nct pay to the Cr. Jac 451. 


feoffor ſuch ſum, that the feoffor may enter : the feoffee of the ag 130. 
1 Rol 421. 
ſhould pay it, is the firſt feoffee: for this is for the preſervation of Cro Eliz. 384. 
the tenancy of the ſecond feoffee ; but in the principal caſe, the Is Li tro. 
payment 1s to defeat the eſtate. 8 Co. 99. b. 

- 4. A real payment to the heir, or one of the executors, would Hard. rr. 


have been ſutacient. Foph. 100. 


* 4. A. is not bound in this caſe to give notice to C. of this pay- * Page 262, 
ment, or of the death of B, for C. is a ſtranger to the payment ; - 


and may know of the death of B. as well as 7. 


5, Reſolved, that where there is a ſpecial verdic in this caſe, it Hob. cc, 262. 
being 72 ge&1one firme, and the jury omits finding the leaſe, but Yel: 6:. 
finds with C. if the ſaid payment be not a performance of the : ny AY 
condition : that this anding is a finding of the leaſe, and of all 1 Sid. 27. 
matters nece{lary to maintain this action. | Carth. 358, 


_6.If 7. in the principal cate had not made this feoFment, the Gn Is 64, 437, 
{1d colourable payment has been ſufficient to defeat the eſtate : 442. 

tor the heir of Þ. might prejudice himſelf ; and one executor —_ Car. 22, 392, 
may prejudice the other ; for they repreſent one perſon : but an 2 Rol. 698, 702. 
exect'or cannot prejudice a third perſon. | Cro. Eliz. 238, 239. 

Where a ſpecial verdict finds the ſpecial matter, and concludes 2 $and gz. 
againit the law ; the law and the judges reject the conclufion, and Hob. 53- 

As. © 2 FRO. | | z-Cr, :81, 182, 
will judge according to the ſpecial matter : as where they find a, *,,,* 
remitter, and they conclude againit it. Lut upon the * general * original, fr. Arc. 
ilive of Not cuilty, it the jury gives a general verdict, and '9- 
miſtakes the law in it ; as where they find for the heir of the 
teoftee where land is conveyed to his father 77 perpetuum ; this Hob. 227. 
verdict ought to be received : but the jurors are liable to an at- 
taint for their preſumption. A jury upon the general iſſue, a- 
gainit an indenture ſhewn to them in evidence by way of eſtoppel, 
may find the truth of the matter; and the court ſhall judge ac- | 
cordtngly, In pleadings, eftoppels bind parties and- privies. | 
Cro..4 Part 110; 4Car.. 1. Dyer 244.0. 27 Al}. pt. I7. 19 E. 3+ Dy. 249 pl. 60, 
i. Co. 155. Rector of Chedaington's caſe. Rawin's caſe, 4 Co. 


53; &< 0; 


| | 
CAS E.:-L&AH:; Mich. 27 Fliz. 


| Byrchley's Caſe. 
HESE flanderous words were ſpoken of an attorney, Thou 4 Co. 16. a. Shire 


dealejt on both ſides, thou decciveſt many 3 an action lies for 4/ King. 
them - £ | | ; TY © Fr PR op © 1 Lev. 115, 
m : for they are a flander to him 1in his profetſion ; 1f the gh. ive 


words be true, the ſaid attorney ought to be indicted, convicted, Book of Entries 22. 


: . . 1 : Slander, Action ur 
hned and impriſoned, and put out of the roll of attornies, and } Ole: Atdorey, 


calt over the bar, Adiudged and affirmed in error. 1 Leon. 336. 


Such Hob. Q., 
9 A | Winch 40, 
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x Bulſt '134, ' Such words ſpoken of a counſellor will maintain an ation. 
rg He: Note in the book of entries, title Ac7ion ſur le Cafe. 

Cro. Car. 15, 460. pr, TIES 

1 Vent <o. | _ 

Councellor, : : B: A S E LAXITII. 

21 Eliz. Conveys a manor to three in fee; and covenants with them 
$ Xe $4 Sling- * ** Ef quolibet eorun, that he has conveyed a good eſtate to them: 
VS Cate 


Covenant, Joinder in rhe "- A 
Acton, Authority ought to join ip covenant before partition : for it 1s a covenant 
and ' oyar. Ng? real, and goes with the eſtate. If three manors had been 
tion, Expoſition de . | . 
parols, conveyed to three per/ſ5ns ſeverally with ſuch a covenant ; this 


.3 Leon 160, 161. had been ſeveral covenants, and not a joint covenant, In the 


P 0" Ag principal caſe, after partition, the ſaid feoftees may have ſe- 
1 Sand. 155. veral a&ions of covenant : for it 1s a real covenant, and goes 


with the eſtate : and the word gu9/ bet in this caſe helps them 

alſo after partition. Adjudged . upon error in the Exchequer- 
Chamber. | | 

There is a great difference between a power given to two, and 


an intereſt given to two. A leaſe ior years 1s made to two, & 


PENNY cuilibet eorum ; this is a joint leaſe, and the words cuiiibet eorum 
* Page 263, are void : to maintain quiet, and avoid contention. * So of an 
= 8 obligation made to two & curlibet eorum, or a grant of the ne:t 
Raym. 6. 1, avoidance to two & curlibet eorum + but a power to tell, let, or 
Ander. 53-54 make livery to two & cuilibet eorum, is good ; for there is no 

profit. Cupido divitiarum eft cauſa belli, A grant of the next 
avoidance to two & cuilibet corum,'to preſent 4. to the ſaid 
church, is good : for the contention 1s avoiced by reſtraining 
both to preſent 2. - | 4s 


CASE LXIV. 


ich. 44 E1.C,B, Af Delivers 40/. to B. to be delivered to C. and D. to be divided 
has ww 'o = between them ; they bring two ſeveral actions of debt for 
Ow. 125: __ their rcſpe@tive 20/7. adjudged zbat this is well, and aftirmed in 
1 Prownl 82, error, | | 

edt A. delivers 1co /. to-B. to deliver to C. if it be not delivered 


Wherinwood verſus 


Shawe. accordingly, debt or account lies for C. againit 2. _7. recovers: 


Jointevants, Tenants Qamages in treſpaſs againſt B. A. may bring debt for it : for in 
in Common, folnder O - 


in Action, Debts, tÞis caſe the law makes B. debtor to.d. Where land 1s Geviied 
Davile Accowpt. £9 #300 equally to be divided, there they are tenants 1n common : 
A. fe 5 otherwiſe of 0/7, given to them, as above : tor an obligation 1s 


Ant. 195. : = ER 
Vieil liverde entries, entire ; but the two 20 /. are ſeveral. And as in the principal 
6 ile _ caſe, where forty pounds are given to an av>ot and a layman, 
'Þyer 20, £ : _ 

4 RO they are tenants in common for the reaſon aforeſaid. A H{eoit- 


DAlly. 77. pl.7. ment to two in fee, the one moiety to one, the other to the 
f Sage Beg other, they arc tenants in common. Ly. 298. But if it be 
226.3, given to two and their heirs, equally to be divided between 
Ftz. breve, 2835, them; there they are joint-tenants before partition : for per- 


8 E. 3.98 IT, 
{© 5% ...q:r, Naps they never will divide ; and they cannot be tenants 1n 


Caſe :} Common, unleſs upon the ſaid feoffinent and the words oft ; 
©. 4.299 2 and perhaps they never will make partition by conſent between 
F::N, Be 420; 


Co. Lit 183, b themſelves. Burt if a deviſe were in theſe words, they would be 


Lit ff. 248, conſtrued otherwiſe, If land be given to two and their heirs, 
"Salk 391, 2 ha- 


this is a joint eſtate; and therefore a joint covenant ; and they 


EN on mIvnlk eal amo a. a 


 Hrxth Century, 


habendum as tenants in common ; the habendum is void ; and they 
are joint-tenants. ; | | 


CASE LXY 


F A Brings an action on the cafe againit 3 and C, quare exal*av/- 11.4, gm. 8.8. 
runt ftagnum, &c, by which A4.'s meadow 1s ſurrounded and Error 
over flowed with water ; upon Not guilty pleaded, a verdict is Bey INES; 9. 
: F 3 ON TRE. CE: $4 
given for the plaintiff, guod erexit flagnum ; ut prafertur ; the g An pt * 
plaintiff has judgment, afhirmed in error : for exa/tavit is all one 15 E. 5, 


in ſubſtance with erex/7, This ation was brought againſt two, Hoy NE 


LET bs 3 1.6.26; 
and damages given ; they brought a writ of error ; and one of 2H. 4. 11. 


them releaſed the errors : this ſhall not hurt the other ; for they Fitz. 3 421. 
|. are joint-ſufferers, So in Fyjeftione firme, where a verdict and ns Ge on "PE 
| judgment are given againſt two ; the rejeaſe of one ſhall not grieve 3 Cr. 649. 
the other, in caſe of error brought by both. :o in an Audita Hong 34. Luttrel's 
9ucre/a brought by two, where a ſtatute is extended upon them m_ 
both. Ruddock's caſe. 6 Co. 25. Nete entry 89. 10o H. 6. 
Tocker's caſe. 2 Co. 62. 68. a. b. | | 
So where two joint-tenants are plaintiffs in an Fje&:one Nuſance, Reteaſs. 
firme, or demandants in a real action ; the releaſe of one ſhall Error, Auiza Be. 
not bar the other; but the other ſhall proceed as to his rele. 
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motety. 1H. 
In wverbis non verba, fed res © ratio quaerenda eft. Res inter alics ii if] 
kl ada nemim nocere debet. Bl. 


"CASE LAV4: * Page 264, 
' Poſſeſied of a term, deviſes it to his wife for life, remainder 27 F1. 
* to his children unpreferred, and makes her executrix ; A. 4 C2: 66 b. 
dies, ſhe afſents to tae legacies ; afterwards ſhe takes huſbaad ; COD. 
he fells the term ; the wife dies, the children unpreferred enter : Amner's Caſe. 
their entry 18 congeable. Where the ſheriff upon a Frer: Facias - uy. C38 k. 
{ells ſuch term upon a judgment given againſt the huſband, and Derife. Execution, 
execution againſt hun by Fter: Facrias 1 the lite of the wife ; if Reſtitution, Eltate 
this judgment be reverſed by writ of error, the fale ſhall ſtand Tall, Chactels, 
during the coverture : reititution ſhall be of the value only. _ 
Judged and aftirmed in error. Where the theriif by Fieri Facias bro 90-V: 
ſells the term or goods of a perſon who has a right to diſpoſe of * * ** 
them, and againſt whom judgment 1s given : ſuch ſale thall ſtand 
after the judgment is reverſed, 
If a term be delivered to him who has execution upon a ye. 185, 
juigment, and the judgment is reverſed by error ; the plaintiff, 3 Cr. 594- 
FF i he will, may ſue a writ of reftitution of his term again out AE ie 
WF 0of the hands of the firſt plaintiff ; and the plaintiff ſhall not bear 
WW the damage of the decreaſe of the term. A deviſe of land to . 7 Co, 17. a. b. 
| WW and his children, if he has no children, is an eftate-tail ; if he 


has children, they are joint-tenants for life. The devite of a Plo. 544. 


| W term for life, is all one with 4 dewvſe of the ® uſe of a term =* Qecupation, fr. 
; MW for life : 'tis otherwiſe of a chattel perſonal ; ſor where it 1s de- 

! W viled for the life of one, the word 4 uſe ought to be uſed ; and + Occupation, fr. 
* WW the remainder of the # uſe of ſuch chattel is good. Br. caſes + Occupation, fr. 


D | 338, 
= IV heatley's 


R it. — : 


"... .. JoXTO CEPFRry. 


ot 
, CO ——_— 


Vern. 35. contra. JVheatley's caſe, Hobart 180. Where an original writ or bill 


and many other late; 17; & Armis, although it be an a&tion on the caſe, judgment 


general upon the caſe without Y7 & Arms in the writ or bill, 
1 Cr. 325, 377, the judgment may be capratur or amerciatur : and both well ; 


378. although the count be /7 & Armis, Judged, and affirmed in 
9 Co. 50. b. error. 

CASE LAVIE. 
_ / And B. make mutual afſumpſits the 3o Novemb. 29 FI. to 
_ and _ * ſtand to the award of C. of all controverſies between them); 
vl erage judgment among other things was put into the award ; an 
10 Co. 130, award is made of two things, that A. ſhall pay 15/. to B. ata 


no Damages, Er- certain day in fatisfaCtion of the ſaid judgment ; and that 2. ſhall 
iy I 42; ke. make a releaſe of all demands to B. until the 1 Februarit entuin 


Gold. 91. the faid 20 Novembrzrs ; B. brings an action upon this Aſſumpſit 
5 nk = againſt 4. and the plaintiff declares of the ſaid two points broken, 


1 Rol. Rep. 250. and 'tis found with him, and entire damages are given : Reſolved 


"T6 that the count was good, although the breach be af/igned in two 
Ws 'r, Points; for 'tis not as a penal obligation to perform ſeveral 
MN. 19. | things: for in ſuch caſe the plaintift in his replication ſhall affien 
Are one breach only ; for that 1s ſufficient to forfeit the obligation : 
Palm. r07,- - * © Dut-mn' this cale, only damages are recoverable ; and they are re- 
Dyer 370. lative to every breach : as in cale of many covenants contained in 
Ay 7: one deed. It was reſolved that the entire damages were ll given, 
Fiz Abbe, 13, and made the judgment erroneous : becauſe the releaſe 13 of more 
5 Co. 355-2. than was ſubmitted to the award. Thele damages ſhall be un- 
Hob. 191. derftood to be given for theſ: two breaches. Underitand this 
8 Co. 98. 2. caſe, that there was no averment taken by tne defendant, that 
1 01d. 154, 252, : re | | Coq: Fn 

| Salk 24.5. the other controverſies were between the taid 20 Novenbr:s & 3 

Feoruarn. , 
* P.ge 2065, #* A ſubmiſſion toan award of all controverties to that day, is 


x Sid. 154, 252. made Jo Novembrts, fo that the award be made before io Decer- 
bris; the award is made 5 Decembris : this award is good ; for the 
law ſuppoſes that there were not any differences between them, 
exccpt thoſe until the 3o of November, if the contrary be not 


Hob 199. : T1 
1 Salk. 74, 75 fhewed and averred in picading, 


'C ASE LXVHI 


22 Fl. A Makes a leaſe for life to B. and afterwards makes a deed ot 
Nh 6 a ' feoffment to C. with a letter of attorney to E. to deliver 
52. b_ - ſeifin to C, £. delivers ſeitin, B. being upon the land and ſaying 
$1 pl. 2. nothing ; afterwards B. atturns to C. the reverſion in this calc 15 
Fealimea, Attom- Well pailed. 

ment, Inrol.ment. By all the judges of England. 


Co; Lit: 49. b, 


It was the intention of the partics to covenant to paſs this land 
Þy livery ; but becauſe the land was to be paſſed, and becauſe the 
reverhon of the land is the land ; the reverfion ſhall well pais. 

3 Co. 94. a. But ſuci: deed of feoffrnent will not raiſe an uſe, although It be 
inrolled afterwards : for an uſe is not the land; it is ſomethi"g 

| eile; 


_ againſt the defendant ſhall be guod capiatur. ' If a writ or bill be 


| made within age, nor his leaſes, by nonage ; whether he. be 


Sixth Century. 


— —_— 


| | | A 

elſe ; and it 1s ?ndeed no more than a real confidence. A bargain 1 Co. 48. a. 

and fale of a manor to which an advowſon is appendant, by in- HOWS 197+ 

denture not inrolled, does not paſs the advowſon : for it was not 2 Brown 201, 
aſſed as ſevered, but as appendant ; and it cannot paſs as appen- !2 Co. 68. 


| D ; 
dant ; for the manor does not paſs. A covenant by indenture be- , Aut _ I 


tween father and ſon, in conſideration of a ſum of money to tt Co. 24.b. 25. a. 


raiſe an uſe to the ſon, ought to be inrolled : but not if zt be 3 <2: 94 2 

| OG ''2:-V ent; 206; 
for money and natural affetion, Marte/s caſe. 38 H. 8. Br. Can. 144. 
caſes 24.0. | | 


CASE LXIX. 


Lthough the King, as to his natural perſon may be within 4 El. 
age ; yet his natural perſon being joined with his politick, Ploud 2213. 

they are one indivifible body : and he ſhall not avoid his grants Foul Frerogative, 

. ge, Nonability, 
ſeiſed in tail, or in right of the dutchy of Lancaſter, or in right Durets. 
of his crown. The lands of the dutchy of Lancaſter are ſe- Dye 209 
vered from the poſſeſſions of the crown, as to the manner of 
granting them : but for age, aid, and ſuch perſonal relations, 
the duke 1s as King. But the King may avoid his grants by 
dureſs ; as in caſe of rebellion, if the rebels, having the King 
in cuſtody, extort grants from him ; as it happened in the caſe 
of H. 3. in the barons wars, Key/eway has this caſe among the 


cafes of the 1er. 


CA'SELXX. 
| N treſpaſs, the defendant pleads in bar ; the plaintiff makes a 36 El. 


new aflignment in his replication ; the defendant rejoins that 3 Cr. 492, 493- 


the places mentioned in the bar and in the new afſignment are all Y*l 167. 


one ; upon this the plaintiff demurs ; the plaintiff has judgment; voy 4 


afirmed in error. For the plaintiff ſhall never be received to Hov. 16, 175. 


give evidence, that the treſpaſs was done in the place named in Treſpaſs, Novel, Af. 


: a : fiznment, Evidence, 
the bar ; for he has denied that, by his new aflignment ; and ” ALERCS 


therefore the defendant's rejoinder 1s vain : the defendant ought Dyer 254. 


to have pleaded to the new afignment. Doo Fa 3. 


Hob. 176. 
, CAS E EXXI: * Page 266. 


Has judgment againſt B. in waſte, to recover the place wich 1 x1. 

' waſted, and a writ was awarded ad :ngurrendum de damnis ; Bank le Roy. 
the ſheriff and the jury have no occaſion to go to the place Y/* NOT 
waſted ; for the waſte is confeſſed ; they may enquire of damages Joinder in Action. 
at another place. "Tis otherwiſe where the recovery is by de- F- N. B. vo. 
fault at the grand diſtreſs ; for in that caſe, the ſtatute of Weſt. 2. 35 293 15 
requires that the ſheriff ſhould go to the place waſted, Ad- 
Judged, and aftirmed in error. Where there are ſeveral leſſors, 
and two feveral leflees, and afterwards 4. has both the faid Ye! 63: 
leaſes, and B, both the reverſions ; B. may have one writ of L Iz 
waſte againſt 4. and count ſpecially. Two coparceners - make 8 Co. 37 Þ. 38. a 
feveral leaſes to ſeveral perſons : they cannot join in waſte ; ' &- 2'9- 
they ought to have ſeveral writs. Waſte aſſigned in profternendo 


a uNun 


Dutchy de Lancaſter, 
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unum meſſuagium, is well afſigned ; although only part of. the 


houſe be pulled down. 


CASE IXXIL 


30 LI. Nuſan's Caſe. }'N| affiſe, the defendant pleads, nul tort, nul Diſſeiſin ; the jury 


wn 7%: acorn, @ finds that the defendant diſieiſed the plaintiff of the land put 
ets 8” in view and mentioned in the will of F. S, and the vergia 
| does not find the will of 7. S, The plaintiff had judgment, 
affirmed in error ; for the finding of the difſeiſin of the lang 


put in view is ſufficient, and the mentioning the will of F. 8.48 


ſurpluſage. 
= Super flua non nocent. 
CASE LXXII. 
37 El. | ' A Gift in tail is made of a walk in a foreſt; Proviſe, and the 


" ag 59 " donee covenanted that he ſhould not fell any trees there, 


of Pembroke's Caſe. being timber-trees : this Proviſo is a-condition, although a cove- 
| Cromwell's Caſe. nant is alſo added.to this purpole. _ 


$4 1D | | IE oy 2 
Cation: Provide.” By all the judges of England, 
Covenant, Foreſt, SN | Os PEE | 
dat w_ ag. Oe. 'This is a walk in aforeſt ; but in agift in tail of land 
a6s: wh »7” out of a foreſt, provided that he ſhall not fell timber-trees 
2 Ander. 20. growing upon the ſaid land ; the proviſo is void : for the 
OS: ' ap Jaw gives him power to commit waſte if he will, as well as 
Co. Lis 224. a, .the tenant in fee. The a& of parliament, ca!led Charta de 
"15: Þ forreſta, prohibits the deſtruction of trees, vert and 'yeniſon in 
Hardr. 49. forefts. : | | | 
Moor 700. Me , 


CASE LXXIV. 


+. A Difſſeiſor, or a feoffee of a diſſeifor levies a fine with procla- 
Pies Cas Can. 4 mations ; four years paſs in the life of the difleiſee ; the diſ- 
dition, Infant, feiſee dies, his heir be:ng within age ; he has only one year to 


claim in ; for ſuch fine with proclamations without any claim in 
fve years, 1s as a condition annexed to the eſtate ; and although 
ſuch condition deſcends upon an infant, yet he is liable to the 
breach of it, as well as an heir of full age, 
Expeait Reipublice ut jit fims littum.. 
By all the judges of England. 


* Page 207. *CASE-LXXV. 


23 El, Englefield's A Covenants, in conſideration of natural affe&tion, to ſand 
Caſe. 


24 dianAtive, Ex- the ſaid land ſhall deſcend or remain to his couſin B. in fee : Re- 


poſition de parols, ſolved by all the judges of England, that no uſe is raiſed to B. by 
0 Mar reaſon of the faid dijunCtive, remain or deſcend ; and that it is 
POeeY only a covenant, h 


CASE 


'* ſeiſed to the uſe of himſelf for life, and after his death that. 


Sixth Century. 


CASE LXXVI. 


F Eflee for years, the reverſion to the King ; leflee for years 433 Fi. 

J , makes a feoftment to B. the term-is extin&, although no- ood Roa 
thing of the King's eſtate be diveſted. Judged by the judges of Draon B 
both Benches. So where tenant for life, the reverſion to the Hob. 277, 273. 
King, makes a feoftment ; the reverſion is not -diveſted, and an A gy Teton 


. —_ . ; y, Prerogative, 
eſtate for life only paſſes.; yet it-is a forfeiture. In the caſe of Feoffment, Tenant a 


the leflee ' for ,years, his feoffment paſſes all out of him ; and mY "ay _ 
_ does not paſs the.term to the feoffee ; for it is a feoTment with EY " Eh. 
livery : and the leſſor .cannot have .it; and therefore it is ex- 

| tinguiſhed. EN 


C A'S E 'LXXVII. 


Seiſed of -land in fee, levies a fine of it. to B. to the uſe of 43 El. 
'** C. in tail, remainder to the right heirs of 4. A. in the life n Co. gr. b, Bing- 
, : ; am's Caſe, 
of C. makes a leaſe of this land for 100 years; C. dies without 1; Co c6. 
iſſue : this-is a good leaſe againſt 4. for this remainder is a re- Uſes, Leates, Done, 
verſion in A. for the uſe ofthe fee was not out of him, when the **>*2der- 
aſe to C. in:tail was limited; but remained in him, v:z. in 4. and 
is a reverſion in A, and his heir.in this .caſe is not a purchaſer, 
but ſhall have it by diſcent, _ | 
A tenant by Knight's. ſervice 27 Caprte levies a fine to B. to the Co. Lit, 22. b. 
| uſe of A. 1n-tail, -remainder .to B.ithe .conuſee in fee; this is a 
| remainder, and not a reverſion, although B. had the fee before : 
for the indenture guides the uſe : the fine and the ſaid indenture 
make but one aſſurance. he heir of 4. the conuſor in this caſe. 
being within age ſhall be in a ward. If the King had his eleCtion, 
| in the caſe of ſuch infail, the remainder in. fee.; there had been 
| -n0 occaſion. to make ſuch a conſtruction. 


CASE. LXXVIT. 


| J habe oxy, oh ſervice makes a pift-in tail to hold of + Sag Ree 

him by Knight's ſervice ; -the donee dies, his heir within Biogham's Caſe. 

| apes the donor dies, and his reverlion gelcends upon that heir : 3 Co. 37. Ratclift's 

| 'the heir, as.to the land, ſhall not be in ward to the Lord by SN... Pans, 
Rnight's ſervice ; for the-reverfion only was held of him. The Thele Wardthips are 

| father has the wardſhip of his fon zure nature ; it is not a chattel *b2lifed by 12 © 
which ſhall go to. his executor : but if the father dies having the © ** 

wardſhip of the body of his fon and heir, and the ſon continues 

vithin age:; the Lord by Knight's ſervice ſhall have the wa;dſhip 

[of the body and land. Lt. cap. Chivalry. 


CA'SE LXXIX. 
"Enant 'by :Knight ſervice grants his tenancy to . for life, 43 *. 


R the remainder to B. in fee ; B. dies, his heir within age ; 2C0.91,92. b. 93.2. 


| : d oO HE : » Biogham's Caic 
ine Lord of .this tenancy grants his ſeigniory to C.in fee ; A. at- Byche Judges ot both 


urns; afterwards A. dies : the heir of B. ſhall not be in ward to —_— os 
the grantee. of the ſeigniory ; (for B, did not die his tenant, A. e,gon, Extioguith- 
4A. mw Was ment. 
| | i2 C.2. cap. 24. 
tzkes away this Te- 
pure. 


Draiton Baſſet's Caſe. 
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Sixth Century. 


* Page 269. 
Co. Lit. 53. 4. 


2 Co, 92. b. 
& Co. 50. be 
Co. Lit. 54. 4- 


"Tr. 28 El, Mercer's 
Caſe. 

Slanders, Implicati- 
on, Intendment, 


26 El, 

Fitz. Ley gager. 
48 E. 3.6. 

36 El. 

Action ſur le Caſe, 
Aſumpſit collateral), 
| Note collateral pro- 
milſes, 

Co. Lit. 205 a. 
Promiſes mult be in 


| Writing by 29 C. 2. 


Co.3. 

37 El. Amendment, 
Tippet's Caſe. 

-F Co. 42. 

2 Cr. 457. 


__ Countel> of Rutland's 


Caſe. 


33 El. Heys verius 
Allen, | 
.3 Cr. 234- 

F. N. B. 192. 
Dyer 47. 
Demand, Noſme, 
Praecipe quad reddit. 
Meaſon. 


— 


was his tenant ;) nor to the Lord grantor ; for he paſſed his ſeig-.. 
niory away in the life of M. uw ſo this heir of B. ſhall be in 


ward to no body. i tek 
* Leflee for life commits waſte ; the leffor grants the reverſion 
in fee; the tenant atturns: this waſte is become diſpuniſhable ; 
for this waſte was not to the diſinheriting of the grantee of the 
reverſion; and the grantor now has no reverſion. Where the 
grant of the reverfion is for life ; and waſte is committed after 
the grant ; and the grantee of the reverſion for life dies in the 
life of the leffor : this waſte 1s puniſhable by the leffor : for fuch 
grant only ſuſpends the action. *'Tis otherwite of a reverſion 


granted in tail in ſuch caſe (as ſome think) and the tenant in tail 


dies without iflue in the life of the donor : for there the inherj- 
tance paſſed, and the diſheriſon was done to him 2zn Tazl. Cro. 1. 
Fart, 200. tenant for life, the remainder in tail to A. the remainder 
in fee to B. the leſſee commits waſte ; and afterwards A. dies 
without iſſue : B. ſhall puniſh this waſte, 


CASE LXXX. 


N action on the caſe was brought for ſcandalous words, and 


the word malitzoſe was wanting in the declaration: yet 
adjudged good and affirmed in error. For fince they are ſcandalous 
they are eo zp/o malicious. Bedel's caſe. 7 Co. 40. Expreſjio eorum 
gue tacite inſunt mhil oper atur. = 


CASE LXXXL: 


Collateral Aſump/it of the teſtator binds the executor ; as to 
pay a debt due by 7. S. to the plaintiff, if the plaintiff will 


forbear ſuing 7. S. for an year. Cro. 2. part, 662. It the promiſe 
be broken, by the antient law, in an action on the caſe, where 
there was no force, wager of law lay. 


CASE EXKXH. 


Venire Facias was returned ; the name of one of the jurors 


was Tippet, the Habeas Corpora and diftringas Tipper ; upon 
examination it was found 7o be the ſame perſon, and that his true 
name is Tippet : it ſhall be amended. _ 


CASE LXXXII.. 
N huſband ſeiſed in the right of his wife ; and having in 


his own right, lands contiguous to his wife's land ; builds 
an houſe which extends 20 feet northward, and 12 feet ealt- 
ward upon his wife's land, the reſt of the houſe ſtanding upon 
the huſband's ground ; the wife dies, without any ifſue had by 
her huſband ; the heir of the wife brings a cur zn vita againſt 
the huſband ; and demands the faid land by the name of ati 
houſe : and had judgment pro tanto, as aforeſaid ; affirmed in 
error, 


It 


«az 


Sixth _ Century, 


—_— 


It is not an houſe if it bs not covered, An kouls 5 1s called in Expoſition de FR 
Latin, Tectu. 1 or Domus. 


| 


C.-A SE: EXXXIV. 


T Uſband and wile are divorced cauſa frigiditatis in the huſ- 40 Fl. 
# band ; the huſband marries another wife, and has ifſue by 5; <? 9. Bury's 


Caſe. 
her ; the huſband -dies : this iſſue 1s legitimate. The ſaid divorce 43k 5.23. 


difſolves vinculum atrimontt + the ſecond marriage might be Paitardy, Divorce. 
difſolved in the lite of the parties, 6 not after the death of any of Ne odor ak 
them : and if 1t had been * to diflolved in the life of the parties; Moor 225, &c. 


the ſaid 1fſue of the ſecond marriage had been a baſtard. So ad- 12. 120, 12t. 


Carth, 2 
judged, and athrmed in error. > Os. 64 g 
Nem INQUAIFUS nec JO condemnart dcvet. Noy 72 


2 Leon. 169, &fc, 


Dyer 179. pl 40. 
CANS LXXXV. 1 Ander, 185, 180. 
* Page 209. 
General pardon pardoned all felonies except GOAT KERN A. be- - rags. FR 
fore this pardon was attainted of burglary : this burglary is ; wA s.romg "EY 
excepted and not pardoned ; for although he cannot now be in- leafe, Surrender. 
dicted or attainted of it becauſe in this eaſe the law has had its l rt $7 


| end, yet it is now more evident that he is a burglarer. Me. 
3 By all the judges of England. 


-_—_ 
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Where judgment is given for debt upon a bond, or in treſpaſs 3 Yel. 68, 
while theſe judgments are in force, there cannot be a ſuit main- | 
tained upon the bond, or for the treſpals : for tranſiverunt in rem 
judicatam. In the principal caſe, burglary is a great crime. &! 
quid mate facerts cum vuptate, voluptas abit, malum man't ; fo quid 
bene feceris cum dolore, dolor abit, & bonum manet. A datute i 1S AC- 
knowledged and extended ; a releaſe of the ſtatute will ferve ; for 6 Co, 13. b. 
no other fatisfaction can be acknowledged. A judgment 1s exe- 
cuted by Elegit ; before execution a fatisfaction of the judgment 
acknowledged upon record would have been ſufficient againit the 
execution; row after the execution, although it is become a chattel 
real, and not a chole 1n action, «a releaſe of the judgment 1s a bar 
of the execution. A releaſe of all demands bars execution. An 
extent by [/eg7t 18 aftignable : it may be ſurrendered, but not re- 
leaſed: a releaſe ſappoies him who releaſes to be out of poſſeſſion; 
a ſurrender, 41 7050 furrenaers 1 in poſſefſion. Flower and Edgar's Ant. 196,Dally. 32. 
cate, tenant by E/ez:7, after 2flignment of his intereſt, may deſtroy P&- "17 
this aliignment, by acknowledging ſatisfaction. Juſtice Croke re 
ports this; I do not beheve 1t. 7 Gar. 1, Cro. 214. 32 L. 3. Ser. 
fac, 101. 21 E. 3. Tr. ſe. 24. 15 BE. 4. Reſponder. 23. 20 Aſſ. 


7 Car bo 
P!.7. A leifor T0 1 covenant from his leflee for years, the leſſor Cro. 214 
grants his reverſion of the land to A. the leſſor cannot releaſe-this 2 or De 
covenant afterwards. 2 Jo. 102. 
3 Lev, 55. 


CASE LXXXVI. 11 Co. 5 Sir John 


Heyden's Caſe. 
A Ivinge treſpaſs againſt three; one appears, and pleads Not Treipaſs, Error, Da- 


guilty ; afterwards another appears, and pleads Not guilty ; T . mages, Continaance, 


Verdict, Amercia- 
afterwards the third appears, and confefles the action ; two YVentre ment. 


3 7, Farias 10 00 117, a 
Hob. 66. 


1 Built, 157. 


S1xrh Century. 


OO ——— 


Facias were awarded to try theſe two iſſues; on the firſt 1fue 2 +0), 
damages are found for the plaintiff; the other jury finds 1 50 /, 
damages : the plaintiff ſhall have his election which damaves he 
will have: for it is not certain which of the iſſues was firſt tried; 
for they were tried at the ſame aftiſes, and the damages taxed by 
the firſt jury ought to ſtand for all. Where a trial is bad againſt 
_ two upon. ſeveral pleas at ſeveral times, it treipats be brought As 
* 1 Brownl. 233. oainſt two, the damages ought not to be ſevered, if * they be not 
ono Wo found guilty at ſeveral] times : bt if fo, ſeveral damages and entire 
1 Rol Rep. 30. Coſts ſhall be given. Where treſpaſs 1s brought againſt two, and 
to .00:'119.4.' the jury-binds: Teveral treſpaſſes, and not a joint=treſpaſs ; the writ 


Bray LEE ſhall not abate : it 1s otherwiſe. + if the plaintiff, after ſuch 
1 Leon, 41, Jjoin-action brought, confeſſes it to be ſeveral. Treſpaſs again{t 
Fro two, and the treſpaſs i is found at ſeveral days, and ſeveral damages 
0 H.6. 2. are given; the plaintiff ſhall have two judgments for the damages, 


and one for the coſts : and the plaintiff ſhall not be amerced ; 

for the day is not material in treſpaſs, ſo that the ation is 
brought after the treſpaſs was committed. After a writ to enquire 
of namages 1 is awarded, upon confeſlion or demurrer, there 1s no 

+1 Co. 6, b. continuance uſed in the Common Pleas: although it 3s otherwitc 

Yel. 97. in the King's Bench, there they uſe continuances : and yet the 
King's Bench will not reverſe ſuch judgment. of the Common Plas: 
for the courle of every court at We/t7217; wr 18 law. Adjudged, 
and affirmed 1 iN error. 


* Page 270. | | CC A516 LAXXVII. 


10.Co. 130. Oſ. A Brings an ation on the caſe azaini{t B. and counts that B. 
burne's Cafe. * took from him ſeveral goods, and mentions them, & znter 
Damages, Faux La- 


tin, Anglice, Count, 01a, fulcrus left, Anglice a teſter of a bed with curtains of ſay; 


Hardr, 41, upon Not guilty pleaded, a verdict is found for the plaintitt, and 


wh, hat. Oy entire damages given : and well. Judged, and affirmed 1n error. 
For Anglice will ferve ; eſpecially where there is no Latin word 
obvious to ſignify it : as 11 this caſe, there 1 18 no Latin word for a 
teſter of a bed. 

2 Cr. 207, But where an obvious word occurs, becauſe that by law, v2, 

Yel. 68. by the ſtatute of 36 2. 4. all pleas ought to be inrolied in Lat, 


y 4 (3.2; cav. 26; : | : : CS : 
he ht he "n Fogliſh an Anglice will not lerve ; left the divine ſcience of the Jaw 


ſhould be prophaned by barbariſms, Thus, in treſpais pro captione 
& abatttione uns Cornettt ; Anglice, an ox, this is faulty ; ſor #55 
15 an obvious word for it, 


CASE LXXXVIIL 


10Co, 1, Caſe of NLY the King can make a corporation. A corporation 
Sutton's Hoſpital, ſhould have a name and place certain, A fictitious name 
Corporations, Viſ- 


tors; Foanders Mort 206 place will ſerve. It'may be with an head or without an 
ous: Condition, head. it may be named by a 1ubject ; and the head and menibers 
pg Fadags o_ may be appointed after the foundation ; and the foundation may 
es be before any material fabrics is erected. The King may make 

one corporatien out of another, and both ſhall land. A corpo- 

ration may be by preicripticn, by At of parliament, by the K1: 39's 


charter... When a corporation is made, eo.zpjo without.any words, 
2 they 


Sixth Century, 


- ——anmn” uw _» we 
TR 


they are enabled to have a common ſeal ; to rmplead and be im-- 
pleaded ; to make leaſes and grants ; ok ann for years; ves: 
or fee: but for purchaſes in fee, they ought to have a difpeniation 

of the tlatute of mortmain from the King and the Lords mediate, 
;t the land be holden from them. * hey have power to make 
ordinances agreeable with the law. If a corporate body procure ; 
2 tenant to convey land holden from a ſubject, without the Lord's 
licence, to the King, with an intent to convey it to ſuch corporate 
body ; and it 1s {o done: this patent is revocable jure re: tor the 
King is made an inftrument to do wrong by the extinguithment 
of the ieligniory of the ſubjea. A corporation which has. a fee- Conliceration, Kite 
fmple in lands, cannot be reſtrained from making lcafes for 21 ger . 

years Or more, or three lives, or in fee ; unleſs by at of parlia- -axbvgd, DT 
ment, For it is agaialt the nature of an eſtate of fee- -umple ww. 
| be ſo reſtrained. 

Tf there be no viſitors appointed in the fradation of an hoſ- 

pital, the founder and his heirs ſhall be viſitors. he King may 

give power to a ſubje& to name a corporation z - and when it 1s. 

named, it is the King's corporation. The words funds, erigo, 

encorporo, and other ſuch like words are ſufficient to make a cor- 

por ation, the perſon who gives the firſt poſſeſſion to any corpora- 

tion is the founder. A bargain and fale by the King for any con- 
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| 
4 
fideration, to a corporation, 1s good ; although the King cannot 4190 
ſtand ſeifed to the ute of another : and the confideration of money. al 
paid or mentioned to be paid, although by any ſtranger, makes "4k 
the conveyance and bargain and fale valid. | , th 
To avoid grants or leafes made by Corporations, becauſe of : ji} 
miſnaming them, 1s a great inconvenience : even though the | mY. 
miſnomer be real. How can farmers know their foundation $1180 
names? they pay great rents or fines, and their leffors or grantors $f | 
well know their own true names, and falſely uſe other names to | 110 
the prejudice of a * ſiranger: this fraud and covin may be averred * Tertii, | Wn þ 
againſt them to make their grants and leaſes good.: and of later Tf * 
times, the judges * have well + conſidered this falſchood, and * Page 271, j ' 
redrefſed it in Dr. Ayrzes caſe, the caſe of Linne, and Sir Moyle t Animadvert. | we 8 
| Fincls caſe. Coke. See 1t H. 6. 2. the caſe of the prior of the ,, co. 18. by x 
| hoſpital of Sf. 30h 2 of Jeruſalem 1n the time of H. 2. before the 10 Co. 130. WW ti 
ime of memory, in the miſnoſmer there, tbe word hoſpital was  ©*: 93: | Fr | 


omitted; and yet the grant was held good. 


CA SE LXXKXIX, 
| Y the ſtatutes of 3 I7. 8. cap. 5. &@ 7 HH. 7. cap. 1. ſoldiers, 6Co. 27. a. 


who being inrolled depart without Jeave of their captain ; or . Caſe de Souldiers, 


n | after money rece ived, \ will not ſerve, although before inrollment, ering: 
c under any captain ; are felons, without clergy, unleſs they be in 9ane 
| holy orders. The. ſaid two ſtatutes are perpetual. The 2 FE. 6.. wy AAR 
Uh ws PETE = Cro, Car. 71, 72. 
rs cap. 2. extends only to the departure of ſoldiers after ney have re- Hutt. 134. | 
by ceived wages. | 
GC A gift to the King, SER OO the words (to the King and his Eſtates,Corporations, 
__ ſuccetiors). 1s a fee-ſimple ; and the word King in the faid ſtatutes - 2 ngding D.4578. 
, includes ſucceſlors, Ld 4 - : 
By all the gudges of England, 4 Init. 352. 


The PI 92+ pl. 18, 


JH1xtH Comtury.. 


{* Font.] 


6 Co, 25. a, Rud- 
dock's Cale, 

Error, Releaſe, Join- 
tenant, Judgment, 
Cro. Eliz, 648, 
Cro, Jac. 117. 
Yelv. 209. 

Hard. 50, 

3 Bulſt, 11r. 
Palmer 152, 


1 Rol. Rep. 246. 


$1 +, J; £19; 
LC9"T13» 

2 Co. 63 a. b. 
$3 Cr.'05. 


* Page 272. 
Pail. ca. 57. 
Carth 244, 254» 
2 Sand 230. 

y £; i A ny 

2 Cr. 206. 
Carth. 179, 

$ Co. 41. 

2 Cr. 28. 


OR —— — 


—_ ——— DT 


The word ET extends to the condatiend of ſoldiers to their. 
captains. It ſeems that theie {tatutes are only a declaration of 
the Common Law : the King's ſabjets are bound upon their 
allegiance to ſerve the King againſt rebels and traitors within the 
kingdom, without wages ; and out of the Kingdom againit ene 
mies, for wages. A ſubject who refuſes prels-money to ſerve the 
King againſt rebels thin the kingdom, where his tervice 1s ne- 
ceflary, is a traitor : for words tending to the King's deſtruction 
* are treaton ; a fortior7 fats are fo. To retule to ſerve the King 
againſt rebels; and to refule to ſerve him out of the kingdom for 


wages; are offences contra drbitum lignoncie fur, Suck tervice is 


neceſſary, and molt convenient to provent invaſion. 
INulluin Peccatun majus oft mnovedrentta. 
Dr non propuljat tnjuriem quando potelt, infert. 


AS KC; 


A Brings a replevin againſt fix ; they avow for an amercement 

In A hoes 3 1{}ue 18 Joined and found with the plaintiff; he 
has judgment ; the defendants bring a writ of error ; one of them 
releaſe all errors to the defendant in the writ of error, 9 waz 
plaintiff in replevin : this releaſe does not bar the proſecution of 
the other five : for the writ of error is to excuſe him from da- 


mages and coſts given againſt them where they are GETEIRAES: 


Judged and afiirmed 1n error. 


Two Jjointenants are plaintiffs i in trefpaſs; an erronious judg- 
ment 1s given again{t them ; they bring a writ of error for this 
erronious judgment : the releaſe of one of them deſtroys the whole: 
rd fo it is in the c:ſe of two joint debtees : for upon this writ of 
error they ſhould recover damages for the treſpatis ; and fo of debt 
with daraages ſor the debt ; and alſo they ſhould be diſcharged of 
the coſts given againſt them. In the principal caſe they are de- 
tendants, and the writ of error 1s in the firſt place, and principally 
to diſcharge them trom damages and coſts, and not to give 4 
return of the cattle. An avowry found for the avowant for da- 
mage feaſant gives : return of the cattle, viith damages and colts: 
but where two avow, and judgment 1s given againf them, and 
they bring a writ cf error, and one releaſes : the other ſhall have 
a return. They in the principal caſe being defendants in the re- 
plevin, loſe damages and colts : if they had been plaintiffs in 
treſpals or replevin, and barred by an erronious judgment; upona | 
writ of error or attaint fuch * judgment ſhould be given, as ought _ 
to be given in the original aftion ; but they brought the writ t of 
error is defendants; and alſo they took the diſtreſs for an amcrce- 


ment in a leet; and no damages are to be recovered in it, if it 


be found for the avowant. T be caſe is the fame of ſeveral dc- 
tendants, if the avowry had been for datnage feaſant ; where 
error is breught by ſeveral defendants ; the releaſe of one ſhall 


not bar the others : for they are lorced to Join 1n error, v0 1N 
attaint. Crc. 120. 


CASE 


” 


Pr pes \ i 


twenty-one years ; and afterwards makes a leaſe of both the ſaid 
lands to D, for thirty years, to begin after the end of the ſaid two "og + AD 
leaſe; : the third leaſe ſhall begin reſpectively after the end of ; | Eliz 199. 


__ 


Sixth Century.” 


-CASE-XC. 
| þ-24 
Makes a leaſe to B. of certain lands for twenty-one years ; 5 Co. 7. Juſtice 


and afterwards makes another leaſe to C. of other land for econ dag 


cept'on. 


| 


2 Leona. 106. 


each of the ſaid two leaſes ; and the //ee ſhall not wait for the Lit. Rep 264. 


end of both, that his leaſe may begin: for the grant ſhall be taken 9 Jac. 35, 259, 


moſt ſtrongly againſt the grantor. So where 4. covenants to Re Co. 85. b. 
ſtand ſeiſed to the uſe of B. his couſin, of certain land for life ; Yelv. 183. 
and of other land, to the uſe of another couſin in tail; and af- 1 Sand. 184, 


| FRYE ; © Moor 191. 
terwards covenants to ſtand ſeiſed to the uſe of a third couſin in ? 


fee, after the two former eſtates are ended ; the ſtate of the | 
third couſin ſhall begin reſpectively after the ſaid two eſtates are s ag. pt. 10. Tullis 
ended. 


in Toficis, 


Jueged and affirmed in error, 


A. grants a rent of x /. to B. out of certain land for his life ; Hob. 17, 


and after the death of C. 10/. to B. for his life : C. dies; B. ſhall 


have 15/. during his life : for .4. ought to haye added an excep= 

tion after the death of C. viz. Nie 1o/. fi ita ſenſerit ; quis eum Dyer 19. 
impedivit 2 conceſſionem lam cum fine exceptione feripſerit, cur ſine ex- * &: 451. 
cettione non ta ſenſerit £ | | 


CASE fc. 


J" HE ſtatute of 21 H. 8. cap. 13. ought to be conſtrued 4 Co. 89. b. Drury's 


| ftrictly, becauſe it introduces non-retidency and plurality &#. _ 
| . | | 3 Cor. 723, $39. 
of bencfices againſt the Common Law,.. A baron miy retain yo. 61. © 
three chaplains to be qualified, by the ſaid ſtatute ; an earl five ; 21 H. 8. cap. 13. 


a baroneſs two; a counteſs two; a warden of the Cinque ports one; Suare Impedit, Pla. 


| : : ralities, Diſpenſation, 
the maſter of the rolls * one. A baron retains four at one time: F 


+ neither of them 1s qualified. So of an earl, Zc. if the retainer tet'0n. 

be, as preſcribed by the ſtatute ; ' and they are advanced accor- rep Wnt. mys 

dingly ; although the lord be attaiated or dies; they ſhall retain + See 4 Co. go. 

their benchces according to their qualifications. A lord, after the 5 4b. Jeie E ogg 

death of any of his qualified chaplains, may retain another in his ju. Wn 

room to compleat his number. ET SOIE4ED | 
If more are retained than the ſtatute allows; although the Moor 561, 562, 


Others be dead who were well qualified, and thoſe fo retained are 5 ans. taſ 


FO | : Eli. 72%;:72 
2ow within that number allowed: yet ſuch retainer does not enable 839. * © * w” 


them to hold a plurality 5 Dy the rule, quod ab initio non valet, Hod. 151. 
tratiu tempsris non convaleſcet, It a baron be made an earl, he $59. LY 
ſnall have only five qualified chaplains. If a qualified chaplain Cowly 214. 
who is 2dvanced, be diſchorged of his attendance ; during his <% $5: Þ-. 
life, his lord cannot retain another to be qualified, if his number 4; EE 
of qualified chaplains be full. The ſon and heir apparent of a 19 Co. 62. a. 
baron retains a chaplain ; the baron dies : this retainer is void. On 2: IF 
An earl is in ward to another ear] : each of them may have five _ be 
chaplains qualified : ſo of a bzron, &c. An earl or baron is 

attainted ; having before retained chaplains who are not advanced); 


4 A | their 


Parliament, Interpre= 


\ A 


Sixth Century. 


| their faculty for a plurality ceaſes : ſo of a biſhop who dies, J; 

* Page 273. tbe caſe of widows of earls and barons ; * notwithſtanding their 

| - marriage after retainer, their chaplains remain qualified : but not 
ſo if they are retained after marriage with a baron or earl : but 
they may, if the marriage be with a gentleman. 
A retainer within the ſtatute ought to be figned and ſealed with 
| the hand and ſeal of the qualiher. 

Hob. 157, A chaplain advanced to two benefices with . cure, ought to» 
| have the King's diſpenſation for non-refidency, and ought to be 
reſident upon one of them. 'The archbithop's diſpenſation ang 
' King's confirmation regularly are necefſary to hold pluralities, 

A parſon, or vicar, Or clerk 1s- made a biſhp, and before conſe- 

. cration has a diſpenſation to retain two or three benefices which 

he has : this .is good : for a biſhop is not a chaplain; and this 

tTob. 140, &c. 146, caſe remains at Common Law ; and the King now has the, power 

PITS of ſupreme _head of the church, by the ſtatute of 26 Z. 8. cap. 1. 
Go of a Commendam to take ſeveral benefices of the patronage of 

any of the King's ſubjects, upon their reſpe&tive preſentations 


it 18 good. 
Judged and affirmed in error. 
*© ASE. ACIE 
4 Co. 78. b, Dig- _ Has a benefice with cure, above 8./. per annum; he takes 


by's cale. 


Suave Zndedir; Pla * another benefice with cure, and 1s admitted and inſtituted 
oy ES bl C; 


| narty, Lapſe, Diſ- to it ; but before induQtion, he has a diſpenſation to hold both : | 


 penſation, Notice. the firſt is void ; and the diſpenſation. comes too late : admiſſion 


- 


21 H. 8. cap. 23. 


Valve del Eliſe, and inſtitution make the church full againſt a ſubje& ; but not 
Co. Lit. 119..b. 344- againſt the. King before induction. In caſe of deprivation or re- 


| FA 4 wh ſignation ; the patron, if he will, may preſent to the firſt bene- 
Godb: 166, fice, before the clerk 1s inducted into the ſecond. In this * caſe, 
Moor 12. there is no need of + notice. For by the ſtatute of 21 YH. 8. 

_ cap. 13. the church is void' by acceptance of the ſound, as if the 
Hob. 178. | incumbent had been dead; and in the caſe of death, there is no 


eek rn by necd of notice before.a.lapſe : for the patron may know when 
; To tho patron, the incumbent dies, as well as the biſhop. _ 

See 4 Co. 79. b. it By all the judges of England, and barons of the Exchequer. 

ſcems the patron. is | | 

ngt bound to take _ ER, : TO : 

notice unleſs there If the values of the ſaid two churches are reſpeRively under 


be induCiion, 81. per annum, according to the tax of the 26 H. 8. in the Firſt- 


fruit-office ; if they be in different dioceſes, the archbiſhops re- 
 ſpe&tively may diſpenſe with retaining them both : if they be 
within the ſame dioceſe ; the biſhop of .that dioceſe, alone may 
grant ſuch diſpenſation, | ' 


CAS E XCIIL 
4 Co. 77. Caſe de 


| | HE election of magiſtrates by the common council of a 
Corporations, . . : 

Fer ag corporation ; (without the voices of all the commonalty, 
Eleftion de Magi- as {ome Charters direct) 1s good, where it has been ſo practiſed a 


Dor 3s. ws very long time : for the.law preſumes that in ſome - former age 
Lane 21. the whole commonalty aſſented to.it, although that affent. can- 
Hob. 15, | -rot 


3 Bulſtr, 71, 


ey 


—_— wm 


J1xth Century, 
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not be ſhewn at preſent. Such ele&icn by common council is eXPe- 
dient to avoid confuſion. Cerporations have a power to make. 
ordinances for their own government. : Ws 


By all the judges of England. 


Ex diuturnitate temporis omnia fraſumuntur effee ſolemniter 
afta : conſuetudo & communis ofſuetudo vincit legem non ſcriptam, 


þ fit ſpecialis; & interpretatur legem ſcriptam, fs lex fit generalis to 


to ſtand with the cuſtom, 


| BE * Pap 274. 
*CASE XCIV. mY 


A Acknowledges a recogniſance or ſtatute to B. afterwards C, Ln = b. Harri- 
* has judgment againſt 4. A. dies: his executior or admi- Executor, Prerogs- 
niſtrator is bound to ſatisfy the judgment before the recognifance tive 


or ſtatute. Judged and atirmed in error. A ſtatute or recogni- 23; hotter 


| ; 1 Rol, 925. 
{ance defeaſanced to perform covenants which are not broken, 2 Leon. 212. 


cannot be pleaded by the execator in bar to any ſpecialty ; where ! N#l. Rep. 40g. 


1 1 1 C : war 53 o 
the executor has no more than will ſatisfy it : for perhaps, ;; Jac.g, 35, 102 
thoſe coverants will never be broken. 


182, 
| Owen 72. 
If in this caſe B. executes his recogniſance or ſtatute by extent {5% 101- 


, ad x FEES 4 Cr.:Car. 363. 
upon the lands of 4. in his life-time; C.'s judgment thall not cr. giz pf 

_ouſt it: for A.'s land was firſt bound with the ſaid ſtatute or re- eaten 370. 
cognifance. Goods and chattels are not bound before the refte 77, nee 7 © 57 


; ; 4 1 Leon. 304. 
of the execution. The order which an executor is bound to Yelv. 29, 133. 


obſerve, is, to diſcharge, 1. The funeral, 2. Debts to the : RE: 199. 
King, 3. Rent upon leaſes for years, 4. Judgments, 5. Statutes , roy, gz7, * 
and recognifances, 6. Obligations, 7. Contracts, 8. Legacies. Plo. 543. 

if an executor does z0t obſerve this rule, he expoſes himſelf to 


a devoſtavit ; which is to anſwer pro tanto, out of his own goods. 


CAS E-XCV. 


Ef Nderwood or 'herbage, or any profit apprender, may bes Ca 30. b. Hoa 
granted by copy ; if cuſtom warrants it-; ſo of a fair or 4, 7G: 


Cuſtom, 
market : fo of a manor. Cro. Eliz. 413. 


Be ns Moor 355. 
Judged and affirmed Foy OTE IO 1 Inſt. £8.b.; 


Wo Ty : 1 Roll. 498. 
The cuſtom of Chvencr landmark 1s, that if any copyholder 1s 4 Co. 24. 


about to fell his copyhold, proclamation ſhall be made 1n court ; rd oo 
that if the next of blood of the vendor, or in default of him, © ** 
the next neighbour of the vendor, ſhall come to court at ſun- 
riſe, and will pay as much as the bargainee has agreed to pay ; 
that he ſhall have the land notwithſtanding the bargain, 

Conſuetudo volentes ducit ; lex nolentes trahit ; if it be made to 
abrogate an antient cuſtom. 


CA SE XCVI. 


| ENANT for life, remainder in tail ; he in remainder le- ; Co. 84. 2. | 
vies a fine ſur conuſance de droit come ceo; tenant for life Caſe of Fines, Fines, 


Jo f : $' R E : G | Eſoppel, Averment. 
aes; he .in remainder dics ; his heir claims or brings a forme- yjgÞ*6:8. 
| don, 2 Ander, 177. 
Poph. 66. 
Dall. 51, pl. 18. 
Dyer 254. pl. 104. 
Cro. Eliz, 362. 


Sixth Century. 


pf CO. £5, be 


4 


had been a diſcontinuance. 


—_ —_ T —— 
| 


don, after the proclamations and five years are paſſed : : this fine 
bars the eftate tail, IF. the proclamations had not been Ss 
there would have been no diſcontinuance in this cafe ; for hi 

remainder was not ſeiſed by force of the intail. If he had teen 
ſeiſed by force of the intail ; ſuch fine, without proclamations, 


By all the judges of England. 


Tenant in tail makes a leaſe for years, and afterwards releaſc« 


to the lefite and his heirs : the wife of the leſſee is dowable of 


this eſtate ; and ſuch dower ſhall continue until the entry of the 
iſſue in tail, Tenant in twl is diffeiſed ; and during the diſjci- 


fin levies a fine to a ſtranger, ſir conuſans de droit come ceo; the 


" aver guod partes ad finem mil habuerunt, by force of the ſtatute 


Hob. 258. 
Hob. 103. 


.*. Page 27 8. 


Co. Lit. 333; 


Plowd. 437. b. 435 
b. 


's Co. 89. b. go. a. 
Cr. Jac. 699, 700. 


4 Ander. 43, F7 2: 
3 Co.9g1,a. 

2 Ander. 177. 

. N. Bend. 122, 4 
156. 

Cr. El. 589, 610, 
$899. 

'""qg Co. $5.0; 

"2 CF. 4.306 
Owen 75. 

Moor 115. 

1 Brownl. 129. 
Lord Zoouch againſt 
Bamphield. 

Moor 250. 

x Ander. 165, 

I Leon. 75. 

1 Jones 33, 35. 
Godlſh. 107, 
Wirch 43. 

Hob. 333. 

2 Cr. 689. 

Sav. 84. 

2 Leon. 36. 
 Noy 59. 

3 Leon. 211, 
Hob. 258. 
10.178 

Lane 103. | 
Cr. El. 610, 


heir in tail is barred by this fine : for he cannot be received to 


of 27 E. 1. de finibus. But before the ſtatute of 4 Z. 7. the heir 
in tail, in this caſe, might have had a formedon. At this day, 


a diſſeifor ſhall have advantage of this fine ; and ſhall plead the 


faid fine to the ſaid * firanger, whoſe eſtate he has ; and the heir 
in tail .ought to an{wer to the fine : : and ſhall not be received to 


traverſe the que eftate. 


Tenant in tail is difſeiſed, and accepts a fine of a ſtranger, 


ſur .conuſance de droit come ceo z and tenant in tail grants and ren- 


ders the ſaid land to the ſaid ſtranger : this being with proclama- 
tions, bars the intail, by the ſtatutes of 4 H. 7. and ;2 H. 8. 
In this caſe, the fine being a fine by leo. ſhall bar the 
heir in tail : for he is privy to the eſtoppel. If tenant in tail 
accepts a fine from a ſtranger, with-a render of rent in fee to the 
conuſor, out of the ſaid ad: it does not bind the intail. BEut 
if tenant in tail of a rent, levies a fine of the Jand with procla- 


mations; the rent paſles inclufively and is barred. Hihard's 


caſe judged 20 ac. F. 
Tenant in tail diſcontinues the tail, and difleif es the diſcon- 


tinuee and levies a fine ; afterwards, and before the preclamations = 


are paſſed, the diicontinuee enters, and avoids the eſtate : this 
fine bars the iflue. If the diſcontinuee levies a fine with prone: 
mations, and fve years paſs in the life of the tenant in tal ; 


does not bar the heir in tail: but if tenant in tail levies a Bi 


with proclamations, after the entry of the diſcontinuee ; this 1s 


a bar to the intail, as aforeſaid. 


Grandfather, father and ſon; the father, in the life of the 


grand-father, levies a fine to a ſtranger ; the father dies ; the 


grandfather dies; the heir in tail is barred by this fine. But the 
grandfather may convey this Jand to any other; and this fine 
will corroborate his eſtate. Tenant in tail has two ſons; the 
eldeſt ſon levies a fine with proclamations, in his father's lifc- 
time, and dies without ifſue; the father dies; the ſecond ton 
ſhall have the land * but if the eldeſt ſon, or his ifſue, ſurvives 
the father, it is otherwiſe. In this caſe, after ſuch fine levied 
by the heir intail, in the life of his f:ther ; the father may pals 
this land to whom he will; and the vendee may plead agaialt 
the convice guod partes ad finem mbhil habuerunt ; and againit the 


heir in tail, the fine levied by his father, 
di CASE 


| 
| 
C 
, 


. TIRE SEES Dc 
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S1xth Century. 


ted lt 


EE 
CASE -XCVIE. 


ENANT in tail who is a jointreſs, within the ſtatute of ; Co. 5. b. 
11 H. 7. which reſtrains alienations by jointrefſes, accepts Sir George Brown's 
from a ſtranger, a fine ſur conuſance de droit come ceo; and by the + 
ſaid fine grants, and renders the ſaid land to the conuſor for 100 11H. 7. cap. 20. 
years : this a forfeiture within the equity of the faid ſtatute. poet Leaſes, E- 
As in caſe of mortmain upon the ſtatute of 7 E. 1. that no per- & 4 


; : ro. El. 513. 
ſon ſhall alien in mortmain. 9 Co. 140. b. 


If after the 4 H. 7. and before the 11 H. 7. ſuch fine had rats th 
been levied to a woman, jointreſs, tenant in tail ; and ſuch ren- Moor 455. 
der had been made by her : it would have bound the heir in tail. 2 And. We 
But after the 11 H. 7. and 32 H. 8. If ſuch leaſe be for 21 years orgs Oe EP 
by deed indented, without rendering the antient rent according Winch 43, 44. 
to the direction of the 32 H. 8. it ſhall not bind the heir. At COTS 03: 
this day ſuch fine for 21 years is not a forfeiture during the life ; Leon. 3>. 
_ of the jointreſs : nor after her death by the equity of 11 H. 7. 2 Cr. 689. 

This leaſe ſhall not be avoided by the heir in tail, where the an- 4 To. f. Pl. 65. 
tient rent 1s not reſerved, as ſome think : for the word of alie- 1 Co. 49. b. 
nation in conditional eſtates among ſubjects does not extend to a 
leaſe for 21 years, or a life : for the term granted is ordinary and 
reaſonable, as ſome think. 21 Fac. 1. Cro. 1. part, 689. A 
leaſe for 21 years, upon ſuch fine, by ſuch jointreſs, without any 
rent reſerved, binds the heir in tail : for ſuch leaſe is not an 
alienation. The principal cafe in Crofe, is, that the heir in tail 
in the life of his mother, a jointreſs, levied a fine to a ſtranger, 
which operates only by way of eſtoppel ; and afterwards the mo- yet, ro. 
ther makes the ſaid leaſe for 21 years by fine : this 1s a clear caſe, = cr. 175. 
the conuſce of the heir in ſuch caſe ſhall not avoid the faid leaſe. 7®: #5* 
It ſeems to me, that ſuch leaſe for 21 years ſhall laſt no longer 
than the life of the jointreſs, where no ſuch fine is levied by the _ 
heir in tail, although the leaſe made by the jointreſs for 21 years 2 Cr. 689. _ 
be by * fine, by the meaning of the ſaid ſtatute : if that ſhould * Page 270, 
| be allowed ; neither the heir in tail, nor he in reverſion ſhall 
have any thing during.21 years ; and ſuch jointreſſes might make 
many {ſuch leaſes for years, one after another ; and fo in effect 
difinherit the heir in tail, or his conuſee, where a fine is levied 
after the death of the mother. = . 
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CASE XCVIIL. 
A Being ſeiſed in fee of divers manors, has four ſons, B.. his 1 Co. 120. a. 


eldeſt fon, C. D. and E. he makes a feoffment of the ma- Chudleigh's caſe. 


nors to the uſe of himſelf and the heirs males of his body b Cs Ooeeter, 
the wife of 7. Ss. to be begotten ; and afterwards to the uſe of Extinguiſhment, 


his will for 20 years ; and afterwards to the uſe of the feoffee Dove and Remain- 
; : : : | | der, Dſicontinuance, 

and his heirs, during the life of B. and afterwards to the uſe gary congeable, In- 

of the eldeſt ſon of B. and heirs males of his body ; and ſo to fant. 

the uſe of the ſecond ſon of B. &c. until the tenth ; and after- 

wards to C. and the heirs males of his body, remainder to D. 

remainder to E. in hke manner ; A. dies without iſſue male b 


the ſaid wife ; C. and D. die without iflue, the feoffee (living E.) 
4. B during 
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| Sixth Century. 


2 Sid, 65, 129, 

2 Leon. 18. 

2 Roll. 797. 

1 Co. 126. b, 128. 
Cro. El. 630. 
Moor 339, 596. 
2 Roll. Rep. 216, 


See 10and 11 W, 3. 


cap. 16. 
2 Cr. 200, 201, 


Co. Lit. 335. 
4 Co: 140.4, 
4 Rol. 857. 


Lite. . 625. 


Co. Lit. 380. a. b. 
See 4 Anne, Cap, 10. 


4 C024, 8; 
Cr. EI. 699, 
Foph. 71. 

Co. Lit. 59 þ. 
x Init, 58. b. 
1 Rolis 499. 


1 Roll. 503, 

3 Built, 215, 

1 Rol, 837. 

1 Inſt. 26. b. 
Poph. 77. 

1 Ander. 310. 
* Pape 277. 


Co, Lit. 270. a, 


a Vent. 1%9, 


en... 


during the 20 years, :nfeoffs B. "Mi eldeſt "Bi in fee, without a 


confideration, 'and he having notice of the uſe; and after this 


feoffment, B. has ifſne John ; and afterwards B. infeoffs a {tran 
ger with warranty. 

. Reſolved by all the judges of England, that this feoffment 
of ike feoffee deſtroys the contingent remainder to the eldeſt 
ſon of B. for when the eldeſt ſon was born, there was no parti. 
cular eſtate 77 eſſe to ſupport the ſaid contingent remainder : and 
the mention of a conf{ideration, and notice of the firſt uſes Ope- 
rate nothing in this cafe : for this feoftee, being tenant for life, 
was not in privity of the eſtate in fee, out of which the uſes were 
raiſed; this fee was left in A. becauſe no uſe of the fee was 
limited, after all the eſtates aforeſaid ſhould determine : and the 
ſaid feoffee being tenant for life created a new fee. 

2. At Common Law, if the feoffee to an uſe be difſeiſed : 
this difſeifin does not ſuſpend any contingent uſe ; but the entry 
of the feoffee may revive it, and the poſleſſion ſhall be executed 
to the contingent uſe by the ſtatute of 27 H. 8. of uſes ; if it be 
not interrupted or deſtroyed, by the feoffment or death of the 
particular tenant, before the contingency happens. 


3. Tenant for life, remainder 1n tail ; tenant for life :nſoolfs 


him in the reverſion : the tenant in tail in remainder may eater 
for the forfeiture. Tenant in tail, remainder in tail; tenant in 
tail enfeoffs him in reverſion : this 1s a diſcontinuance of the {aid 


remainder in tail, and of the firſt eftate tail: it is otherwiſe where | 


tenant in tail enfeoffs him in reverſion, being immediate to the 
tail; this is not a diſcontinuance. 


4. A collateral warranty deſcends upon an infant ; it ſhall not 


hurt him where his eatry is congeable : 1t 1s otherwiſe, waere his 
ceatry 1s tolled. 

A grant of a copyhold by a difkifor, or 7 WY IR pro temps- 
re TG has a defealible title, does not bind the right owner : but 
admittances by ſuch are valid. An eſtate to 4. and the heirs of 
his body by a wite, who is the wite of another perſon living, is 


been limited to both. 
6. Tenant in tail, remainder for life, enieofts him 1n rever- 


fon; this is a diſcontinuznce: it 1s otherwiſe of tenant in tal, 
remainder for years and he * infeoffs him in the reverſion ; it is. 


not a diſcontinuance : but it 1s, if he infeofts a ſtranger. Leilee 
for life is difſeiſed; and afterwards releaies to the difleiſor : ne 
in reverſion cannot enter ducing the life «f /e/ee for life : bur he 
may in the caſe where leſſee for years is ouſted ; and he releaſes. 
Leijee for life, remainder for life, and a contingent remainder ; 
lefſee for life makes a feoffment : this does not deſtroy the con- 


tingent remainder ; for the right of the remainder for lite fup- 


orts 1t, 
4 T he manner of conveyance in the principal caſe was invented 
to prevent the deſtruQion gf the eſtate by the eldeſt ſon, whom 
the parent believed to be prodigal ; and pf leave full power to 
the father by a recovery to diſpoſe of all his eſtate at his plea- 
ſure. At this day, to prevent the deftruction of contingent 1ec- 


mainders, it is utual to limit upon the marriage ; an eſtate for 
2 life 


Moor 112 236, 237, 22 eſtate tail. An eitate to one and his heirs of the body of 
_ Alice Stiles, is an eſtate tail ; as well as if heirs of the body had 


Sixth Century. 
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life to huſband and wite, remainder to the wife for life, re- 

mainder to certain friends of the parents of the woman who is _ 

to be married, and to their heirs during the life of the huſband, 
remainder after the dath of the huſband to his firſt iflue male in 2 Co. :1. «; 
tail, &©c. If the huſband in this caſe makes a feoffment, theſe 


friends ſhall enter for the forfeiture, and preſerve the contingent 
remainder, 


CASE Xctx. 


7 HE King grants to A. his fubje& a great manor called an Plowd. z 11. 
honour, and paſſes it by the name of an honour: and well. we OR. 

—_ y- - . | | "or . 2 1. OO, 

The King by his patents grants to A. ex mero motu, ſpeciali gratta, Patents, Mines, Viſue, 

& certa ſcientia, this honour is fee, and all mines there: this Roy, Grants. 

grant does not paſs mines of gold or ſilver ; or if they are mixt ?** ' V- and M. 


_ EN OY rg cap. 30. 
with iron, or lead or tin : fo that the. filver to be extracted ex- nu? 244. 


ceeds the charge of getting it. If rhere be ſuch mixt mines in 5 W. and M. cap. 6? 
the land of a fubje&t ; and without ſuch proportion of filver in 
them as aforcſaid : They belong to the ſubject. The King brings 
an information againſt 4. for diſturbing B. and C. his ſervants, 
employed by his verbal command, to dig for mines of filver with- 
in this honour: and this hindrance and diſturbance was in a great 
waſte parcel of the ſaid honour called New/ands in Cumberland; and 
no town or pariſh was mentioned in the information, but the ſaid 
place ; upon this information the defendant demurred : judged by 
all the judges of England for the King. Mines of gold or filver 
do not paſs without ſpecial words : for they concern the King's 
prerogative. Nummus eſt nervus beli, The information need not. 
name a vill or pariſh : a place known is ſufficient in treſpaſs. 

The King's verbal command to his ſervants is ſufficient in this 
caſe : fo it is for leave to his ſervant to abſent himſelf from his 
ſervice for a certain time, So of a gift of chattels perſonal. The 
King grants all the mines which belong to the King in the lands 
of a fubje&: in this caſe mines of gold and filver paſs : for the 
mentioning the lands of a ſubject waives the King's prerogative 
in this caſe : for the King can have no other mines .in the lands 
of a ſubject. 


CASE C. 


A Being Teiſed-of an houſe in Date, and of three houſes and cer- 38 EL. Heydon and 
' tain lands 1n Sale, deviles his houſe in Dale, and all his lands Ewre's Cale, . 
in Sale to B. The houſes in Sale do not paſs; becauſe of the expreſs OK, > ome? Ii 


: : Deviſe, Implication, 
mention of the houte in Dale. Adjudged and affirmed in error. g El. 

Expreſſum facit ceſſare tacitum, Although in grants of lands, houſes ons 957+ 

paſs; yet in this caſe, it being a devite, the intention of the teſ- _. 

ttor is to be purſued : if he had intended to deviſe the houſes in Mens refatoris in tex 


Sale, he would have mentioned them, as he has not mentioned the > ſpeRance 


houſe in Dale. 2 Roll. 57. 
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CASE L 


| Makes a leaſe to B. and his wife for years, if B. and his 0... - 
tees | : oy - Coxe's Cafe, in the 
/ Le wife, or their ſon fo long hve; B, and the ſon die : the Time of Queen E1. 


wife ſhall have this leaſe. For this word or amounts to a Judged by the Com- 


disjunEtive whether it be placed firſt, laſt, or in the middle; ot pat eames Þ 
and it disjoins all the perſons in the hmitation of the eſtate Co. Lie. 225. a. 
paſſed : ſo of collateral a&ts. A. aſſumes to B. upon good con- —_y Faits, Eſtates, 
fideration to pay him 100/. if B. and his wife, or their ſon Chapman's Cafe 286. 
come to London before Michaelmas ; neither B. nor his ſon A Grant ſhall be 
comes ; but the wife comes : and this will ſerve. In the prin- {nirued » ors 
cipal caſe the leaſe is made to them jointly, and is an eftate Concegio werſus conce- 
veſted in both, and ſurvives ; and the word or makes it to be in enter latam jnter- 
this manner : if B. or his wife, or their ſon live ſo long : and in jun /oriiniate 
this caſe the ſtrongeſt conſtruftion ſhall be made againſt the 

leflor : and the creation and preſervation of eſtates arc favoured 

in law. ' 


CASE It 


AY hathacd poſſeſſed of « luats for years in right of his wife, Mich. 40 Eliz. 12, 


brought an aCtion of debt, upon the ſtatute of the * 2 E. 6. 4! 3nd Smiths 
for not ſetting out of tithes in certain land : judged, that it lies, Rot. 699. 


' vithout mentioning the quality of the grain ; and that debt lies Cantab. 


for the treble value ; and that it lies in the name of the huſband 13 ©* 48:5 ©. 
| Baron and Feme, 
| alone, | Jainder in Action, 
Diſmes, Debt, Count, 


Yudged and affirmed in error. 
CASE. Ns. 


\ Dedimus potrflatem for the caption of a fine is directed to 1 Jac. 1. Arundel 

A. B. efquire ; he takes the conuſance, and afterwards is Gol” rene, Bf 

made a knight, and certifies the conuzance by the name of A. B. c.. Jac 11. 

knight : this fine was affirmed upon a writ of error brought. Fines, Prerogative, 

The uſe is that the juſtices of both benches, and the barons of NWS. : 

the Exchequer, take the conuſance of fines in their circuits ; yelv. Ak, . 

and afterwards, before the return of them, it happens that they Dyer 89. b. 

are made knights; and as ſuch, they certify the captions : and Gor 

well. Only the judges of both benches, and barons of the Ex-* 

chequer, in their circuits, can take the acknowledgment of fines 

Without a Dedimus Pote/tatem ; and afterwards a writ of covenant 


£0 _ _ and 


* 2 E. 6. cap. 13, 
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and a Dedimus Poteſlatem are ſued with an antedate. The law 
truſts them, and allows ſuch captions in reſpect of their gravity, 
learning and interity : no other perſons can zake ſuch acimme. 
ledgments without a Dedimus Poteſiatem fued before the cap. 
tion. The chief juſtice of * the Common Pleas only can take 
a fine without a Dedimus Potitat'm fued before or afterwards, 
as the prerogative of his place. The King ex' plomitudine py. 
teſtatis ſug, may give ſuch power to another. _ 5 Bl, Dyer 
224. | 

A Dedimus Potiflatem to take a conuſance of a fine is directed 
to F. S. knight, and he takes the conuſance, and certifies it by 
the name of 7. $. knight ; whereas in truth he 1s not a knight: 
this is not erroneous 3 nor aſſignable for error that he is not a 


VYel. 33. knight : for it is againſt the record, ' 
CASE TI. 
Yel. 78. S. C. E BT upon an obligation to perform an arbitrement ; the 


1 Brownl. 8g, S. C. defendant pleads the plaintiff's releaſe ; iflue is joined upon 


Cath 216 it, and found with the plaintiff: he has judgment, affirmed in 


1 Saſk. 138. error. Although the plaintiff did not alledge any part of the 
wo get] arbitrement, and a breach gf 7 in the defendant. The law re- 


Mich. 3. Jac. Jeffrey quires that, when it 1s pleaded that no arbitrement was made : 


and Grey, Error, not where the arbitrement and breach of it are confeſſed ; as in 


HE PE this caſe 1s impliedly done. So of a bond for performance of 


Hob. 198. Arbitre- covenants; and the defendant pleads a releaſe; and ifſue is joined 
ment, Iſſue, Repli- pon it : for the plaintiff is forced, by the defendant's plea, to 


cation, Confeſſion, | | | | 
Evidence, Repug. Anſwer to the releaſe ; and has po occafion to thew any breach of 


rancy. _ covenant; for the reafon aforeſaid, In an afliſe, where the tenant 
nd 44 e498 pts pleads a releaſe, the difleiſm is impliedly confeſſed. * This is the 
Rav'a6- reaſon that where Not guilty is pleaded in treſpaſs ; a releaſe can- 
1 Keb 165. not be given in evidence : for ſuch evidence and the defendant's 
Ta. © Sits plea are contrary. A releaſe implies a confeſſion of the treſpaſs, 


1 Lev. 227, 55, 84. and a diſcharge of it, by the releaſe. 
Yel. 40,132. Mgel 


CASE V. 


-2 fb 4 mx: "HE dutchy of Cormvall by an a& of parliament made the 
&c the Frinceof BK 11 F. 3. 1s eſtabliſhed to the King's eldeſt fon babendum /jibi 


W ales has Caſe. | Ah 4 h,. c F. | © : Js ; 4-0 » . . . . 
? thins, & beredum ſuorum r Anolhig 7 $ phe * lan 
Datchy de Cornwal, © 72/195» edum ſuorum regium Anglie filiis primogenitis, 


Patents, Neceſſity, 7210 Anglte bareditario ſucceſſirts + Reſoived by all the judges of 
Eftates. England, that this 4s an eſtate of fee-fimple in the prince, and his 
Ed, bg 2. 16.2. ite is dowable of it, by force of this act. But ſuch a charter 
granted by the King to a tubject is a void grant. 18 H. 8. Br. caſes. 

Levels caſe. by | | 
a Buſt, 154. The prince of Holes, at his birth, is duke of Cornwall ; and 
the King ex dedito 5u{litie ought to give him his livery of it ; and 
if the King has formerly by any patent made a grint of it ; be 
ought to repeal it by a Scrre facias: for it was gained 7n deceprionem 
Regis. Any fon of the King who is heir apparent, although Þc 
4F.N.B, 92 was not the eldeſt fon, is duke of Cornwall : as * by Welt. 1- 
' Aidis given to make the eldeſt jon of a knight, and marry the eldeli 
daughter, it extends to every fon who is heir apparent, &c. yo 
INES | 4 


— Seventh Century. 


the ſtatute of 21 Fac. I. ef:leaſes to be made of.the ſaid dutchy-: 

by this a& the prince is reitrained from aliening any part of it. 

The judges ex rficio ought to take-knowJedge- of all acts of par- 8 Co. 28. a. b, 
liament which concern .the King or Prince: and although the 44 & Tom 
acts of parliament, and the inrollment of them be deſtroyed by Godd. 378. 
the injury of time, or by fire or rebellion ; yet if. they can be 40% 76.25.77. a. 
cleared up by other circumſtances and proofs.: they ſhall have the NR rp 
force of as of parliament. The ſame-law of deeds and grants Plowd, 231. 
reſpectively. 


Neceſfitas farit heitum, quod.alies nen & licitum. 


* : T7 
CA SHE - VI. | * Poge 281. 
TD) Eſolved 'by all the judges -of England in the Exchequer- ; Jac. Caſe de A- 
* Chamber, that-tithes are payable for agiſttment, viz. for the giltment. 
feeding of dry cattle which do not ſerve for the plow, or pail, Fe bag f & - XRAA 
nor are ſpent 4n the family, In the King's foreſts.cattle are taken Forretts Expoſition ; 
by the King's officers to agiſt them.; and:they are accountable for © Far9: 
this agiſtment, that is a ſum for feeding cattle there. And it is oe © 
called agiſtment, becauſe the cattle are ſuffered ag:/er, that is, to OT 
be levant and couchant there. And many great farms are im- 


ployed to this purpole : and the ſubſtraction of tithes for.them ef 
occifio Preſbyterii. ; = 


CASE VI. 


R 'HE King cannot recover damages in a rare Tmprditc: for ; Jac. 6 Co 48 b. 


damages are given only where there may be an uſurpation, Boſwell's Cafe B R. 
by Ye. 2. cap. 5. and there can be no uſurpation upon the King. andy ge. rb 
| Pending a Qzare Impedit by A. againſt B. the clerk of C. who has Laple, Colts, Roy. 

the right, is admitted ; A. recovers : his clerk ſhall be admitted Hod. 140. 
alſo ; and they two ſhall try their right in treſpaſs, eje&tm.nt or cg 
afſiſe. If the deferdant's clerk be admitted, pending the writ ; Nu 14- 
although he be not made a party, yet if the plaintiff recovers, he 4, SO. 
thall remove him ; for he could not be made a party to the writ : Hob. . 
if he was admitted before the writ. purchaſed - he ſh:ll not be 
removed without being made a party, although the plaintiff re- 
covers. The law does not ſuffer any one to loſe what he hag * Rl: 399 


without being heard or ſummoned. Theſe caſes were agreed by bx: 996; 


1 Inlt. 344. b.452.v, 
both Benches. Hard. 38s. . 


Res inter alios afta nemim nacere debet. 


A church is void for a year, where a 'Quare Impedit was brought 1 Toft. 344. b. 
within fix months againſt the biſhop and a diſturber ; neither the Hob. 200. 
metropolitan nor the King ſhall have any lapſe : for the biſhop $355.95 
being made a party, has no lapſe; and where the biſhop ſhall not 3 Bulk. ive. | 
have a lapſe, neither the metropolitan nor the King ſhall have it. 

* A collation by the ſpace of ſix months does not take away a * 6 Co. 50. 
Quare Impedit where the plenarty is by ſuch collation; for Wet. 2 1,Ne> 312: 
requires a preſentation 1n this caſe. m_—O 

The archbiſhop has a title to collate by lapſe ; the biſhop 

collates before him ; this ſhall bind the archbiſhop : for at 


Common Law, when a clerk was once admitted, he was not .re- Yel. 91; 
ES THEY moyeable ; 
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| moveable . and collation remains at Common Law : Wt, 2. 
helps only in caſe of preſentation. A Quare Impedit 1s brought | 
Hob. 200, 198. againſt a biſhop, where no preſentation was made to him, nor 
diſturber named with him, nor any diſturbance was given ; in 
this cafe, although the biſhop is made party to the Pare Impedsr, 
; yet he ſhall not loſe his lapſe : for a fiction ſhall not take away 
his right. Some think that the King ſhall recover damages in a 
| 6 Co. 51.2, DOrare Impedit 3 and it ſeems to them to be weak reaſoning, that 
| | Sr X he ſhall not recover fingle damages, becauſe he cannot recover 
Co. Lit. 260.a, double. Argumentum a majori ad minus negative non valet, valet e 
converſo., The King ſhall have benefit of any ſtatute although he be 
not named z7 7. Colts are given at Common Law in a Quare In- 
pedit in the time'of E. 1. Fitz. Quare Impedit 161. Damages were 
given'to the King in a Quare Impedit: and thoſe judges were living 
when the ſaid ſtatute of Ye. 2. was made. Broke caſes, 22 H. 
8. 17. Coſts might be awarded at Common Law for the plaintiff 
F* 10 Co. 116, who recovered in Quare Impedit ; but not * now, becauſe of the 
- great damages given by Weft. 2. cap. 5. | 
* Page 282. *C ASE. VAIL. 
4 Jac. 6 Co. 61. b. F"*OR thelapſe of churches void by death, refignation or depri- 
| _ Jac, 141, 166, L vation, for fix months ; the months ſhall be accounted ac- 
| Yelv. 100. _ cording to the kalendar, and not twenty-eight days to a month : 
| Dr. ® 0”. 0. *: for the ſtatute of /e//. 2. cap. 5. ſpeaks of half a year ; and the 
| i faſt 135.b. Tight of the patron is to be favoured. _ oo 
| 2 Roll. Abr. $21. Juaged and affirmed tn error. 
' For inrollment of bargains and fales according to the ſtatute 
| of 27 H. 8. within fix months ; in this caſe tne month ſhall be 
4 EE reckoned at twenty-eight days to a month ; and the day of the 
5 Co.4, b. &. date of the indenture {hall be reckoned for one day of them : 
for the ſtatute ſpeaks only of the month ; and the word Menjis | 
| in Latin reſpicit curſum Lune ; and it is derived of the Greck | 
i -: word Mene, which ſignifies the moon ; quia Luna conficit curſum 
Vp 3 Cr. 855. ' ſuum ſpatio 28 drerum. Thus ftainte alſo is made againſt ſecret 


j conveyances, to haſten the inrollment of them. The words fix 
months in the ſtatute of uſury and Jabourers are to be expounded 

Half a year : (for the year is mentioned in thoſe ſtatutes) and 

they ſhall be reckoned according to the calendar, as in caſe of a 

lapſe. Formerly ufſury was puniſhed only by the cenſures of 

the church, as it may »e at this day ; but poſlguam charitas capit 

Frigefeere, by publiſhing guod {cla fides puftificat ; ſtatutes were 

Scer2Anrz, cap. 16. Made to repreſs uſury, beyond a certain proportion ; as 10 fer 
Cent. or 8 per Cent, ind now © per Cent. 32 H. 8. 13 £1. 21 Jac. 1. 

ES | 
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CASE. IKx- 


7n theTime of James Fr Jectrone firme de decem acris piſarum, adjudged in error, as good 

SeTE Ik — as de decem acris ſeminatis cum fifis, Where 10 acre are a qus 
67 hy Pte, : 

Fieiows firme, Ex- Coopert@, they ought to be demanded : for the water is the whole 


Ppolition 6. parols, benefit of them. 
Loquendum ut vilgus : nima ſubtilitas in jure reprobatur. Z 
2. &A&A9 
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Seventh Century. 


q "CA4 EX. 
A Is ſued by B. in the King's Bench for 30ol. debt ; he 15 7 Jac. Rent. and 


8 : , , , Kevieso 'n $8 be 
taken upon a Latitat ; C. reſcues him; in an aftion on,;? 700 (rhe 

the caſe for this reſcue, B. recovers the whole debt againſt C. Cife. 

Judged and athrmed in error, C. ſhall not take advantage of 19. 4 Car. 10g. 


11 | | | : 4 - Damage. 
A.'s ability to pay the debt; for that dees not qualify his "ge 
WIONg. [* mobo 


. Cr. Jac. 486. 


Cr. Car. 79, 240. - 
T ASE 


A Upon a good conſideration afſumes 'to B. 'to pay him ſuchÞ. 6. Jac. Haverley 
* ſum as B. ſhall lend to C. afterwards B. lends C. 100/. C. does vp ee VR; 
not pay this 1007. B. ſues A. upon the ſaid Afſumpit, before any yoce Ana 


: : : { ; : eg: otice, Action ſur le 
notice given to him of .this lending of the ſaid 100/. to C. it lies. Caſe, Penalty. 
Judged and affirmed in error. Upon an Af/umpſit to pay a fum pet Hamolhag 
upon the plaintiff's return from Rome to England, there needs no gy 29-C. >. cap. 3: 
notice. The-:plaintiff 1s not bound to ſeek the defendant. See Is OP 

LS | . . | it does not bind un=- 
my repertory, title Nozzce. | leſs put in Writing. 
Heb. 51. where the duty accrews upon the private a&t of the Cr. Jac. 405. 
plaintiff ; there ought to be notice in Afumpfit : but not where it Y*1v- 168. 


1s poſſible for the defendant to know it. 


*CASE-XI * Page 203. 


"THE plaintiff has a verdi& in debt againſt the defendant ; Tagen SRI 
after this verdict, the plaintiff's attorney no vwlt uiterius Caſe. In the Ex- 


Sn WE ., Error, Retraxit, Ats 
defendant ; it 1s error ; for this is not. a Refraxit, A Retraxit grey, Amercement, 


ought always to be by the plaintiff in his proper perſon; ſuch Confeliion, Villenage, 
confeſfion 1s ſtronger againſt him than a verdict. The plaintiff aye ggr%s Verdict. 
was not amerced 1n this caſe; this * alſo is error, and the plaintiff ;1ng "0. 139. a. 
{hall affign it for error ; although it be to his advantage; for it + * Cr. Jac, 211. 
concerns the King's profit ; and the publick is coacerned where . 150+ 


; F T-2 Sand. 47. 
the King is concerned. 


ph | Dyer 89. pl. 111. 
Quo ditior Rex eft, populns oft tutror, Moor 768, 


An attorney for a plaintiff or defendant cannot confeſs ville- 
nage in his chent ; for his warrant ad perdendum wel lucrandum 
goes to the matter in ſuit, not to the perſon; for this 1s a final 
bar, as a Retraxzt which requires a perſonal acknowledgment. 
In preparatoriis ad judicium favetur attori ; becauſe the law pre- 
{umes that no man will ſue without cauſe, and therefore a Re- 
traxit 1s only allowable when the plaintiff comes in perſon. A. 


writ of error lies after a -confeſſion or Retraxit; not after a 3 © 5%. 
Gdiſclai | | | IS 2 Cr. 548, 
iclaimer. 


CASE XI. 


'N information upon the ſtatute of uſary ; the defendant 6 jac, 

pleads nil debet ; the jury finds an ufurious receipt, but does 5 <9 65: b. Love- 
vi hs, © day's Cale. | 
not find any loan ; a new Lenire facias ſhould be awarded, and y,,;,. 74c;as, Ni 


4 D not js, Repleader, U- 
fury. 
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Cro. Jac. 210, 211. not a -new Vi; privs; for upon writs, where the jurors are not 


ary 993 | returnable at the firſt day (as they are in aſhſe, mortdanceſtor, 

 Furis utrum, attaint, certificate of aſliſe) they are returnable by 

7 wo hath Venire facias after iſſue joined ; which was the return in this 

'©o, Lit. 157.b, caſe, and the jury was diſcharged; and where a jury 1s di{- 

* Pr. Sans. charged it cannot be recharged ; * but there muſ? be a new Venire 
facras. 


Where an iſſue is joined and the verdict is imperfe&t ; a new 
Penire facias ſhall be awarded. Where an iflue 1s misjoined, a 
Tepleader ſhall be awarded ; and it ſhall begin where. the firſt 
_E.N.B. i8t. fault was. In mortdanceſtor, attaint, Juris utrum, alſiſe, certi- 
ficate of afſiſe, the jurors may be reafſembled after verdi&, be- 
fore judgment ; or after judgment by certificate : this certificate 
is not a new proceſs, but is as the original. Where there is not 
a loan, but only a promiſe of loan, and uſe 1s received; it is 
not uſury according to the ſtatutes in force, but only a breach of 
promiſe. 37 H. 8. cap. 8. gives an information upon the receipt 

See 12 Ann..cap. 16. Where there is a loan ; but.not without a receipt. 13 E/. c. g. 

makes the contract void upon an uſnrious loan ; although there 
be no receipt. ol 


- CASE XIV. ; 
 G Jac, HE King grants Offcium cuſtedis Parci de Dale, &9 pannagium 


AD $6.6 GE 4 © herbogium ejuſdem to B. for life ; and the King, reciting 
B. R. this patent to B. by another patent grants didum cfficium panag. 
7 Bulſt: 4'5 & herbag. to C. for life ; and it is not mentioned in the ſecond 
of 20s > 1. a; Patent> when this ſecond patent ſhall take effe&t : Reſulved, by 
52 b all the judges of Eng/ana, that this. is a good. grant ; for al- 
0th os though a grant of the reverſion of the office was void, becauſe 
' Dyer 259. a. there is no reverſion of it ; yet the grant of an office to have 
1 Cr, 270, it after the death of another, is good, in the caſe of the King. 
4g **9 and of a ſubjec, as it is in the principal caſe in effe&t by the 
2 Roll. 188. aid recital. The King's patent of land to 4. and his heirs, 


habendum to him and his aſſigns ; is a good patent, and paſles a 
fee-ſimple. | 
Pannage is paſtus Porcorum ; and te ſeifin of it may be had by 
ſuffering an horſe in the park ; ſo where rent is recovered ; the 
w ſherift may put the recoverer in poſlefſion by any other thing 
bn Me ATh.. beſides the rent; but not in caſe of a purchaſe of rent ; there 
0. Lit. 156.4, wage | 
| the ſeiſfin of it 1s 70 be had only zn proprio genere. The defendant 
has an action of battery againſt the ſheriff, at the time of making 
the array ; this is a principal challenge. 2o AY. pl. 11. 348 H. 6. 
7. a ſeifin by the patturing of an horſe maintains the aflile in the 
principal caſe. Ft 
In praparatoriis ad Tudicium favetur aftori, 
Lex nemini operatur iniquum, 
Principis beneficium decet efſe manſurum. 


53 Seventh Century. 


CASE XV. 


A Publick brewer ought to ſerve apprentice ſeven-years; other- 13 Co, 11, 12. 

| wiſe he 1s within the flatute of 5 E/. but not fo a private ® Jc. wy 
| . | . . . . 1 8Co 129 b. Sholle's 
brewer in private houſes. Upon an information againſt a publick c;7@ pur in the Cafe 
brewer upon .the ſtatute of 5 F/. it is ſufficient in the count, -to of the City of Lon. 
declare that he was not a brewer at the time of making the ſaid vi 

Tag R rentices, Brewers. 

ſtatute ; and there 1s no occaſion to ſay, that he did not then uſe ; pliz. cap 4. 
any other trade : for although the ſtatute :is obſcurely penned, Cr. Jec. 178, 179. 
this is the true ſenſe of it; if he had-uſed the trade of a barber  Hragets ng 

at the time of making the ſaid ſtatute, it would not ſerve to ex- 2 Bultt. 2g. 

cuſe him for being a brewer. Pan's & Potus ſunt duo vite ſuften- 
tacula; and therefore the law provides, that the brewer and 

baker ſhall be apprentices for ſeven years. Theſe trades alſo 
concern the health of the bodies of men; and the law does 

not ſuppoſe that unexperienced perſons can dire&t or work at 

them ; and the Jaw judges that ſeven years are a convenient 

and neceſlary time for inſtruction, before ſuch publick employ- 

ment. he pf Erna | 

Judged and affirmed in error. 
Lex profpicit non reſpicit. 


An information was brought, that whereas the cuſtom of the Mich. 17 Jac. B. R. 
kingdom 1s, That to avoid injuring .the highways, a publick Edgeſly's Caſe. 

'O : | af | SE Carrier de Oxfard, 
carrier ſhall not carry goods in any waggon, which has more Highways, 
than two wheels, and not above 2000 weight ; the defendant 5 E, 4. 3. 

= | | | | 27 H.8. 26, 
has uſed to carry fram Oxford to Londen goods, in a waggon, #7,” NT As 
above that weight:; drawn with twelve horſes, and having four |, eb. 
wheels ; by which the highway, &c. leading from Oxford to . 
>: 8 b 2. OY ; See 6 Ann. cap. 29, 
London 1s become impaſſable.: he was convicted.of it, fined and , G, ,, cap. 10. 
impriſoned. | 


CASE XVI. 


Ower is brought againſt an heir, being an infant within Mich. 9 Jac.'C. B. 
; age ; he makes default:;; a grand cape iſſues ; he makes Tr. 
default again ; the demandant has judgment ; .the infant ſhall c Lic 380, b, 
not reverſe this judgment, becauſe a defanlt is imputed to the 3 Cr. 30g. 
infant in .this caſe, and his infancy ſhall not ſave his default as © Pefault 89. 
in other caſes ; for if ſo, the woman - demandant ſhall have no Recovery in Vatoe, 
ſuſtenance during the infant's nonage ; for the.infant will make Fitz. 27. ; 
default; and afterwards when ſhe has judgment upon the default, on on SD 
the infant will reverſe it. Forty days next after .the death of the Br. Caſes 1. 
huſband, and no longer ; the law allows the widow her quaren- Over, Delack, ln- 
tine, vs. to live in her huſband's houſe, and to be ſuſtained with 452% er, Need: 


victuals there. Co. Lit. 32, b, 
By all the judges. 


Regularly, infancy excuſes the default of an infant; but it does 
Not hold in dower, for the reaſon aforeſaid. 


Cauſa dotis, libertatis, fiſct, ſunt inter favorabilia in lege. 
2 
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Seventh Century. 


* Page oy $66 * 6 ASE XVII. TOs 
Paſch. 10 Jac. BR. | AE BT is brought againſt two adminiſtrators ; they plead, 
T6 2m : that they had aſſets before notice of the faid ſuit, and that 


Morgan verſ. Socke, Pending the ſaid ſuit, their adminiſtration was revoked, and com- 


Aﬀminttioron mitted to another ; the plaintiff replies, that this was by covin; 
3 H. 7. 12. Covin. 


Todement,Confeſlion 224 iſſue 1s taken upon this, and found for the plaintiff ; the 
oi plaintiff has judgment for his debt, and damages de bonts tejlat: ris; 


and not, if not tor damages de bonzs proprits; for the defendants 


+ Cr.19t: have confeſſed aſſets de bonrs teflatoris. TJudged' and affirmed in 
rhe 4 1f error. Otherwiſe, upon fully adminiſtred pleaded, and a verdi&Q 
8 Co. 124. 


for the plaintiff, the judgment for debt and damages is de hbonis 
teftatorts, fi habet ; ft ron, for damages de bonts propriis. 4 H. FA 
12. In the principal caſe there 1s a confeſſion and a covin. 
Debt 1s brought by a woman adminiſtratrix ; ſhe has judgment ; 


8 Co. 143. b. before execution this adminiſtration is revoked by covin, and 
: Co 19-2 .committed to the ſaid woman and her ſon; the ſon relaſes the 
Dyer 4 - a f 
WD NYT debt ; the woman ſues execution ; the debtor brings an Audita 
Querela : 1t does not he becauſe of the covin. See Fermor's caſe, 
3 Go. 77. 
CASE XVI, 
12 Co. 51, 52,53, FO HE King by his commiſſion under ' his great ſea] gives 
he 33e fas. Arch; | power to the preſident and council eſtabhſhed in the North, 
biſhopof York"sCate. tO hold plea there, within certain counties limited, of any ſum, 
33H.8. by Engl bill, in all actions perſonal ; they have no power by 
RS this commiſſion to hold plea upon a writing obligatory ; for upon 


Ley, Prerogative, this bill, the.deſendant anfwers upon his cath ; which the Common 


Commithon, Juril- T,aw does not ſuffer. Nemo tenctur prodere feipſum. The King 
diction, I rohibition. : 


3 6-25; has the fum of 105. upon a ſuit upon any obligation which ex- 
1 Cr. 388, ceeds 40/. by this commiſſion he has nothing ; this commiſſion 
22 E:.4. 


Fiz, Jocifdiadn, 61. takes away the writ of error ; error does not lie againſt a de- 
'The King may make Cree. The King cannot alter the law ; he cannot make a court 
a Court which ſhall of equity by his charter or commiſſion ; he may make courts of 
+44 cacao. Common Law ; .and the trial ſhall be by a jury. In debt upon 


Hob: 643,: +. a bond ſued there, a prohibition was awarded. : By all the judges 
TNT. —_ of England. In @ fuit im the ſpiritual court for uſury or f1- 
Hob 84. "  mony, where covin 4s alledged ; the defendant ſhall not be ex- 
1+ C027. amined upon his oath ; if he be, a prohibition ſhall be awarded. 
yer Ars The conqueſt introduced courts of equity, after which the 
Kings were {worn upon their coronation to obſerve the Common 

Law. 


CASE XIX. 


'P. 21 Jac. Court of "HE King's debtor is ſeiſed of land in fee ; and being ſo 


oP PAIEY indebted and ſeiſed makes a feoffment to a ſtranger, with 
Caſe, Hob 339. Power of revocation ; and dies without revocation : this Jand 15 
8 Co. 171.4. liable to the King's debt ; for it was in the power of the debts 
Ce es 04.10 revoke this feoffment ; and then without daubt zhe /and had 
P.ow. 321.4, becn liable to his debt, and he did not revoke it with an intent 


to 


IG i — — 4 a et a. art. 


\ Sev enth Century. 
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_—_—— 


to defraud the King ; as the law will preſaine : : and therefore it 

was adjudged in the faid court, by the two. chief juſtices ang | 
chief baron ; that this Jand is liable to the King's debt, Py the 
Common Law. 


Rex nec poteſt fallers, nec falls. 


The lands, leaſes, goods and body of the King's debtor are, 
liable to ſatisfy the King, as long as thoſe lands, leates and goods 
are in the hands of the ſaid debtor, or in the hands of his exe- 

cutor. Where the lands of ſuch debtor deſcend to his heir, if 
the debt be immediately due to the King by recognizance, obli- 
cation, judgment, or other ſpecialty, they are hable alſo in the 7 Co. 21. b. 
hands of the heir, and * of every other perſon, it they be not * Page 286, 
conveyed before bona fide ; and of the heir in tail as long as Ant. 226. 
they are in his hands; and fo vre goods and chattels, if the 
be not b-na fide conveyed by the debtor to another, 33 H. p. 
cap. 3 

” 3 7a cap. 4.. makes the lands of the King's officers liable from 10 Co 55. b. 
the time when they become ofticers. 3g H. 8.-cap. 39. makes 
debts tothe King by recognizance, judgment, ſpecialty made to 
the King or to his uſe immediately as valid as a ſtatute-ſtaple. 
Lord Anderſon's cate,. 7 Go. 2T. 

7..5ac. 1.c1þ. 15. the King by the Common Law ſhall have a 
prerogative in debts affigned to him, to have execution of the 
body, goods and Jands of the debtor of the debt fo afligned : Hob. 2; 3. 
this ſtatute provides, that no aſſignment ſhall hold but of ſuch 
debts as were originally due to the King's debtors or accountants. 

A. acknowledges a ſtatute to B. B. dies inteſtate ; his wife 
takes adminittration ; ſhe marries C. the King's debtor, C. aſſigns 
this ſtatute to the King for his debt ; and he may well do it ; 

for he might releaſe 1t, "all one as if A. had originally acknows- 


ledged the ſtatute to him, and this caſe is not wathin the ſaid 
ſtatute. 2 Cro. 524+ as 


171. 2, b. 


7 Co. 19. b. 


CAS E 0.00 


AETY brought ; the plaintiff has a verdict for the an- 12 Jac. 
FA nuity, but-the verdict does not give any damages or coſts ; !!©9- 56. Bentham's | 
the plaintiff releaſes the damages and colts of record ; he ſhal 


| 5 Co 38. Tey's Caſe, 
have judgment for the annuity, for two reaſons ; this releaſe Jet 115. Pillold's 


ihall be underſtood 79 be before the verdict; and a writ of error Cale L178: 


| Over , 369. 
.does not lie for.the defendant i in this caſe.; for the releaſe is for his Fae 


3 Co. 58, Beecher's 
advantage. Cafe 59. a. 


11 H.o6. 29. Error, 
 Jadomear, Verdict, 
Releate, Office de 

Court. 

Hob. 1378. 

* 2 Bullt. 2792 


Judged and affirmed in error. 


IF this releaſe had not been ; upon a writ of error brought 
by the defendant, the court ex cficio ſhowld reverſe the judgment: 
for, damages and colts are due as well as the annuity. 
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Seventh Century. 


Pg atoll | CASE XXI; 


te £6: 6. WS ENANT in tail general makes a feoffment to the uſe of 
$4 for Sheffield and himſelf and his wife and the heirs of their two bodies ; 


Ratcliff, Hed. 334: he has iflue by the faid wite ; after the 27 H. 5.-of uſes, in the 


Forfeitures, Trea- 22 IT. Q. 


fon, Office, Preroga- 2 the huſband commits treaſon : 22 H. 8. he is attainted 


tive, Patents. © and executed; the wife ſurvives him ; ſhe 1s tenant in tail ; for 
Pos, 3, 351. ſhe was neither the offender nor heir to him : the wife dies; 
F. Car. 427. 


2Rol Rep. 312,233, the rights of the firſt tail, and the ſecond tail are: forfeited for 
416, 420, 496, 501 this treaſon by the ſtatute of 26 H. 8. cap. 4s 


By all the judges "of England. 


Co. Lit. 27. b. 28.2. 'This wife 1s not puniſhable for waſte; ſhe ſhall not be com- 

_ pelled to attorn ; ſhe may take leaſes for 21 years or three lives, 

reſerving rent according to 32 H. 8. the cannot bar this ſpecial 

tail by fine or recovery ; for the King has an inheritance in it, after 

the death of the wife, as long as the eſtate-tail continues. Tenant 

in tail diſcontinues, and commits treafon, and 1s attainted ; this 

12 Co. 6. right of action 1s not forfeited ; but it the diſcontinuee infeofts 

the tenant in tail; the right of the tail is forfeited ; for the in- 

heritance 1s involved in the poſſeſſion. Tt the diſcontinue had 

made a leaſe for life to the tenant in tail; the tail had not been 

: forfeited ; for in this cafe, at the time of the treaſon, h= had not 
any ; iheritatice to forfeit, as the ſaid ſtatute of 26 H. 8. requires. 

Tenant in fee, or in tail, having right of entry by the Common 

Law, or by any ſtatute ; the fee or the tai] are forfeited in the 

caſe of treaſon ; the 26 H. 8. cap. 13. abrogates Y-/i. 2. for 

* Page 287. eftates-tail, as to * treaſon. Tenant in tail is attainted of trea- 

yy fon ; his ſon is not heir to him to this intail : for the father had 

an. inheritance in the land, when he committed the treaſon. 

+8 Rep. 166, a, But in T caſe of grandfather, father and ſon; the grandfather 


3, oh 28. is tenant in tail, the father commits treaſon, and is attainted of 
-S 54c it, and exccuted ; and afterwards the grandfather dies; the fon 

1 Jo. 67, 81, R a 6 = : 
Roym. 346. ſhall have this intail : for the father never had the e:ate tail, nor 


the right of it to forfeit ; and in this cate, //ff. 2. preſerves the 
tail; and in this caſe there is no corruption of blood : for the 
26 H 8, does not extend to it ; and before the ſaid ſtatute there 
was not any corruption of blood in this caſe of an eſtate- tail, 
although the attainder was for treaſon. 
Hob. 339. - The King is not bound by abciznce; nor by a common re- 
Co. Lit. 370. db. covery where :e has a revertion expectant upon an eitate-tail 
nor by a collateral warranty of his anceſtor, without ſets: he 1s 
not bound by fictions of law. _ 
In the principal caſe, it the wife had died in the life of the 
huſband, before office found ; the fon had not been remitted : 
; ©o-:105 for he had no right. And + if he had been remitted, the 
7} Hob. 335. office found afterwards, would diveit it. 
A perſon attainted 1s reſtored to his blood ; this does not re- 
ſtore his land : for the attainder has two effects ; ; to corrupt the 


blood, and to give a forteiture of all his eſtate real and perſonal 
to the King. 


\ 


The 


Jeventh Century. 


an amd _- 


The ſtatute of Pramunire 16 R. 2. gives a forfeiture of all in- 19 Co. 138. b. 
 heritances : it does not extend to an eſtate-tail. "The 26 HF. "Fagan Pp" 
has the words, all manner of inheritance to be forfeited : the 6f- 31©s. = ws 
fence is greatcr within 26 77. 8. and the words more peremptory, Ry. 347- 
| than in the other. 
The ſtatute of 23 H. 8. coþ. 25. which veſts the lands of 
perſons attainted of treaſon, without office, is to be underitood, 
as well as if the King's title were found by office; if an office ; co. 11 
finds a ftranger -in polieſtion of the eſtate, the eſtate (all not 
veſt in the King betore a Scrre facrgs againſt him in pofleffon, 
or ſeiſure ot the lands: the King may grant them by ſpecial Hob. 24. 
words, of right of entry. Cremer's caſe, 8 FJ, put in the mar- 30%: + > 5: 4. 
quis of J/.nche/ter's cale, See Dowtic's caſe. Both in Coke. 
The ſtatute of 29 H: 8. gives a forfeiture of the inheritance of , co. r. 
the wite, where the huſband commits treaſon; and ſo of a hi- 3 Co. 9. b. 
ſhop, prebend, abbot, &c. in right of the church : whereas 3 pot 
the Common Law in theſe cafes gave a forfeiture only during ROY 
the coverture in one cate, and during life in the other. Theſe 
caſes are remedied by 5 E. 6. cap. 11. by a f.vourable interpre- 
tation of this laſt ſtatute, being an affirmative ſatute, that the c». Lit 351.4, 
huſband ſhall forfeit during his wife's life ; the other as afore- 


{aid, Stamford 187. 


«4. 


*'C'A'S'E XX. 


4 Aſſumes to Þ. to deliver to him, by ſuch a day, tantum 11 Jac. 
__ avenarum quantum, at 10s. 9 d.a quarter, ſhall amount to ret i 
52/. and B. aſiumes to A. to pay for them to him the faid 521, ya. 
Þ. brings his ation on this af/umpfit, and declares for breach of ' Roll. Abr. 767. 
this promiſe, that /. has not delivered to him 96 quarters and gen ORFs. 0s 
6 buſhels avenarum, by the ſaid day ; upon Non afſumpjit pleaded, Noy 444; 
the plaintiff has a verdict for him; and judgment, and affirmed 5 0 5 5 pl. 8, 
in error. Although this breach was laid in three farthings more © ©?” 
th 1 amounts to 52 /, yet it is good :. for that rs iter minima ; 
according to the computation of the year, which has 365 days 
.and 6 hours ; the hours are not computed : for ſuch account is + See Hobart 88. 
too ſubtile and Þ buſy. _ +, Ts URGUONR: 

* Miſcomputing may be amended in a verdict, Groſs miſ- * Page 288. 
computing in a declaration in af/umpjit 18 faulty. Afump/it to 
pay 20 /. of cummin, and he alledges the breach in not deliver- 

Ing 21 /. this 18 11]: for he brings his ation clearly, for more 
than he ought to have. 44 El. Cromptin and Smith's caſe. Yel. ;. 
Dyer 55. bo 
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CASE XXII 


IN treſpaſs the plaintiff declares to 107. damages ;' upon Not «© Jae. 
; guilty pleaded vy the defendant, a verdict gives 49 /. damages, 06 31 -007-by 

. > # . . . OILS . ale, 
witit coſts of ſuit to the plaintiff ; the plaintiff releaſes 9g /. off the 


þ | ; Damages, Count. 
damages, and has judgment for the 40/. damages, with the 11 Co. 56. a. 
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colts, Damages are for the wrong done before the writ purcha- * Rell Ree MW - | 
; , TO . . '» Rp " 
chaſed. Coſts are pro expen/is /tts. Hob. 378. FM 
DOT Adjuaged and affirmed in error. F. IN. B. 107. 9, i oF: 
In 3} 


$j eventh. Century. 


— 


_ 
SEL Eee eee 6... 


1 Rol, 784. In account againſt a receiver, or bailiff, damages are not reco- 
1 Leo). 39? rwerable: for it is founded upon a faith and truſt, and 7s not brought 
9/.Cr;- 54+ | 
10H.8 uh for a wrong. In detinue, the plaintiff ſhall have no more dama- 
$8.2 -1h"<..."_o than he has declared for : for. the judgment is to have the 

exinue, Accomp thing detained, and damages for-the detention. If the thing 
2 Cr. 681. detained cannot be had, the ſheriff ſhall enquire de dammnis, an; 


Yel. 71. the plaintiff ſhall have judgment for the value and detention upon, 


and acccrding.to the ſheriff's return, that he cannot deliver the 
thing by the detendant's fault. 22 H. 6. 55. If an increaſe be 
Yel. 202. received by a receiver ad merchandizandum, the receiver _ ought to 


23 Rulit. 193, : 
ade" -2wb- account for it. See my Repertory, title Accompr. 


CAS B. XXIV. 
10 Jac. T HE Mtatute of 35 Hd. 8. cap. 6. .ordains, that at Nj prius, 


05/08. os'S or before juſtices 'of afſiſe ; at the trial when a full jury 
[Favity, Tales, Jeo> GOES not appear to the Habeas corpora or Dijtringas, that zales d- 
fails, Statute. circumſtantibus may be added to thoſe in the plural number, 
Cr, Jac. 316. which appear at the trial, 11 jurors make default ; one alone ap- 
pears: yet by the equity of .the ſtatute, a zales de circumftantibus 
ſhall be granted for that one, Thus ſtatute .1s for the yance- 

ment of juſtice. 
The itatutes of jeofails ought indeed to be conſtrued by equity 
_ after verdi&.: for.the intent of thoſe ſtatutes was, as the words 


«See theſe ſtatutes fol- are alſo, ut plena & celeris juſlitia fiat; and that after verd &, 


_— -— Cn. judgment ſhould not be reverſed, or arreſted for any fault of.at- 
A l 4 6 
. cap. 8. hex 'tort.ey or counſellor. A verdict between the ' demandant and 


4.300 5 Gs cap. vouchee-is aided, the iſſue of 7:1 trel record 1s aided; where the 
" k- TEE .demandant in pleading falfifes his own writ, that is aided ; the 
4 G. 2. cap. 26. -:want of a bill againſt an attorney is aided; an information upon 
.9 Annz, cap 20. a penal ſtatute, as uiury, was aided before'the ſtatute of 18 E!. 


49: Dig the ſubſtance and truth of the matter are-only to be conſidered 


tit, Amendment. after verdict. It is for the honour of the law, and the quiet of ' 


. the ſubjects, . that after a verdict of 12 jurors and a.long ſuit, the 
aid ſtatutes ſhould be.conftrued liberally. Although the trials 
upon Habeas. corpora, Or Diſiringas are mentioned in the ſtatute ; 
that is ly for example : the jurors who appear at the firſt day 
are witnin the equity of the ſaid ftatutes of jeofails:; as they do 
In an .aflg, mortdanceſter, attaint, juris utrum, Certificate of 


;c Co. 195.4. afſiſle. An ahen may be aided de crrcumftantibus in trials where 
4 Cr. 305» KTP HG lingue. 18 required. One coroner will ſerve in redifſei{in, 
- where there are. no.more 1n the county :.the words of the otuts 
-which ordains redifle:fin, require more ; but equity helps : 2 /«r- 


{tori where the words and the true intent go together. Penal 
informations.were within the :2 H. >. cap. 30. and penal ita- 
tutes. by the 18 Fl. cop. 5. are excepted out of this ſtatute only, 
. for thele matters ſee 35 H. 8. cop. b. 18 Fl, cap. 5. 21 ec 
1. 1aþ. 13. theſe are the tatutes of jeofails. Hob. 173, 17%, 
.2v1. Ly.r 180, 347. Heydon's caſe, 11 Co. the new book of 
. cnirie;, title, Juris Utrum. 
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Seventh Century 


CATS: XXV> * Page 289. 
A, Father covenants by-indenture, in conſideration of conti-'7 Co. 40. a. b. 
nuing the land in his blood, and of natural affe&ion, to erent "OR 
ſtand ſeized to the uſe of himſelf for life, remainder to his wife —__ : 
for life, remainder to his ſecond ſon in tail : reſolved that the 
uſe to the wife 1s well raiſed ; for the naming of her, being his 
wife, is ſufficient : ſo of ny couſin ; for it is a conlideration in 
itſelf : but if it be in conſideration of money paid by the wife !1 Co 25: 2. 
or ſon, the indenture ought to be inrolled. 0 HOO We. | 
| | | | ; 9 Co. 54. Þ. {ob 
SS Adjudged and affirmed in errer. Dod. pl 86. by 
If the conſideration be of blood and money paid ; where there Br Mortdancefter 8. 
is kindred ; an uſe will riſe upon a covenant by indenture with- ahis hy 3 25.8. 
out inroilment : for the words of 27 HH. 8. cap. 16. for inrol]- 1 Vent. 138. 


ments, are, where a freehold or inheritance paſſes by bargain and ; __ 4s. 


RT Vent. 266. 
fale only : not where blood is joined, | bapriy 
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CASE XXVI. 


4A And B. his wife have iſſue; they are afterwards divorced 7 Jac- . 
/ ©» by ſentence given in the ſpiritual court, and the cauſe ex- LINES: | 
preſſed in the ſentence is, becauſe they were married n/a puber- Baltardy, Juriſdic- 


ratem, and afterwards diffaſſented : although the cauſe exprefled *92; . 

in the ſentence is not allowable ; (for it * appears by the ſaid dgce. Judgment : 
ſentence, that they have had iſſue) yet there may be another 1 Danv. 730. a. 

cauſe ; and the judges of the law ought to give credit to the 357.7599 


| N , | * This is a miſtake 
ſentence, and that the iſſue is a baſtard. os hs Ges oe 


+ No man can be made a baſtard by any ſentence after the 7 Co. 42. b. 


death of the pretended huſband and wife who had the iſſue. But * __ ” 
a ſentence given for a marriage may be repealed after the death 5 Co. 7. a. 


of the parties, and ſo ex ob/quo baitardiſe the iſſue. After office Ins we A 139 
found that the King's tenant by knight's ſervice is dead, and 7. , Geng 'F Fi 
his heir within age ; if another pretends to be heir, he ſhall not Cawly 31. | -. 
traverſe this office until an oftice be found for him that he is heir ; 9 apo 2 


and then they ſhall interplead, by the ſtatute of 2 E. 6. cap. 8. 1 Brown 42. | 
And although the ſame perſon can have only one diem clauſit ex- Moor 228. 2M 


tremum, after the death of his anceſtor ; yer another perſon may þ,%  _ We | 
have another. Judicts non eft exprimere cauſam ſententiz, and this 1 Inſt. 244. a. WM 
is wifely ordained : for, .of things which fall /ub intellefu & non 3 ov: 410 be 
RU of. 's . 6 | | izC. 2. cap. 24. - » i 1 
jub ſenſu, the judgments of men are ſo various, Quod nullum argu= "© VV St. 


mentum eſt fere quod adverſario non premitur ; as Seneca well ſaid. 
The ſpiritual courts have nothing to do with loyalty of matri- Heb. 179. 
mony, but where the temporal courts command them to certify | 
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it: and this is only in real actions. | LED 1 

A. having a baſtard egne & mulier puiſne, deviſes a leaſe "1H 
for years, which he has, to his heir: the, mulier purſne ſhall "TH 
have it: ſo where one jointenant of a leaſe for years makes a ''Y 
deviſe of it to a ſtranger, and the other jointenant ſurvives ; | '18 
the deviſe is void : for the Common Law is fo. 4. a woman vF 
of 12 years of age, marries B. of 13 years of age; A. has iflue ; '1Þ 
this is a baitard in our law. Yet ſome write that So/omon begat | 2 
Reboboam at ten years of age, by the computation of time 4 


4? 
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_ Seventh Century, 


out of the ſcriptures. A. deviſes 100 /. to his two danghters, 
© to be paid at their full age: they ſhall have it at the age of 21 
years ; and ſhall not wait till 25, which is the full age in the 

Cit Law, -- | : RT 


*% Page 290. * C A S FE XX VII. 

9 Jac. : A Teſtator being indebted to 4 makes his wife executrix, 
9 _ 0 4 leaves her a leaſe for years, and dies ; the wife afſumes to 
Yel. 55: A. to pay the ſaid debt within a certain time, or. to affign the 
z-Cr. 759: term to him upon his forbearance for it, for a certain time ; ſhe 


Executor, Count, takes huſband; an action upon the caſe is brought againſt hu(- 


Aſſumpſit, Judgment . s : 3 Is: ants | 
Pra flere Faole, band and wife upon this Aſ/ump/it : it lies, without averment of 


9 Co. go. b. aſſets in the-count : ailets ſhall be intended until the contrary be 
3 Cr,zg.  'ſhewn: upon Non afſumpſit, a verdict is found with the plaintiff: 
4g wy he has judgment generally againſt the huſband and wife, and not 
.of the goods of the teſtator : for forbearance for a certain time 
1s a gaod confideration, where there is a true debt. 
Judged and affirmed in error. 

Hob. 18, Where there is no debt due, a confeſſion and requeſt of for- 
bearance, and forbearance accordingly, will not create a debt 
nor an action; nor will the A/umpjit of an executor, without 

2\Cr. 294. aſſets: if the executor makes ſuch A/umpſit, he ought to plead, 


29 Car. 2. £. 3- that he had no aſſets at the time of the 4ſ/ump/t, nor afterwards. 


A .confideration is neceſſary to create a debt: otherwiſe it is 

nudum pafum. A. accounts with B, for ſeveral reckonings, and 

upon the account A. is found debtor to B. in 100/. A. aſſumes 

to pay it ; upon Non afſumpfit pleaded, a verdiG 1s found for the 

plaintiff: he had judgment, although the declaration does not 

thew zny confideration for the debt; this account, A/ſumpſit and 

verdict create agood debt, An Afſumpfit of the heir to pay his 

father's debt, does not bind him, although he has affets by diſ- 

1 Keb. $90. cent: for by Common Law, land is not liable to debt; but 
Yel. 56, by Weſftm. 2 by executicn by Elegie, 


CASE XXVIIL 


| 9 Jac. A Brings Aſſump/it againſt the executor of B. upon the teſta- 
- © Co 86.b. | 
Executor, AGion fur 


* tor's Aſſumpſit to pay him a certain ſum of money, which 
has neither he nor his executor has paid : Reſolved ty all the judges of 
2 Brownl. 137. England, that the action well lies. | 


As BTL The tefſtator's /ſſumpfit to do a collateral thing, as to build an 


Cr. Jac. 293, 294- | . f R | 
Peg 200 "4 houſe, to ſerve tor ſuch a time, or the like, which is not a debt, 


binds the executor : theſe are not as battery, treſpaſs, or walte 
See 29 C,2. Cap. 3. quz? moriuntur cum perſona : they are as acbitum, non moritur. 


thet collateral p!9- (,,}- ini, his reports has publiſhed, that an action lies againſt- the 
miſes muft be in | - 


_ writing. executor upon a collateral promiſe made by his teſtator. 


2 Cr. 663. 


CASE 


CO MR Mr ner on tecrpnina_—oatyic — _ Wh 
Seventh Centiry. {3 
| CASE NXXIA._. 1:68 
A Puts poiſon in wine or any other thing 'to poiſen B. C. w_—_ "Ip Why: 
' takes it, and is poiſoned: A. in this caſe is a murderer.; Agnes Go-e's cafe. ""M 
for the Jawjoins the intention with the event. er, nent. of 
By all the judges of England. as K's 
| | : _ 2 Hawk, P.C. 314. Ts: 
1t is otherwiſe where A. commands B. :to kill C. or to rob C. © #9: ® *. Rh 
and B. kills or robs C. this is not murder or robbery in A. for in .! 
this cafe the inſtrument which 4. uſed, might non agere; but "My 
| poifion could not.: ef agens naturale, & operatur neceſſario ; the 37 H 
: other is Voluntarium agens. Sanders's caſe, Plowden. The put- : £98: 474. b. L's 
ting of ratsbane to kill vermin, -is.not felony, although a man by 
ſhould take it, and die of it. | AY 
Maleficia propofitis diſtinguntur. li 
| *CALCE-IXXX * Page 291. x 
} \ N * arreſt in the night for felony, debt, or other cauſe 1s + => fre he ” i 
| "A lawful. An arreſt on the © Lord's day is lawful. If he cc. Jac. 279. 8 
, who is to be arreſted affaults the officer who is to arreſt him 3 >| 206. ': M 
| . | | . | Poph. 208. 'W 
with a weapon, the officer is not © bound to fly as far as he can, « Co, jac. 496. "i 
; before he ſtrikes the affailant; as peop/» ought to do in other Hale's P. C. 45. 4W 
caſes. © Killing of an officer or any of his afliſtants in the exe- pen amen b. 1M 
] cution of his office is murder: fo *© of killing a man without alters the law as to * ji: 
; provocation : ſo where a thief kills a man whom he ' attempts oy cauſes. See [| F 
to rob: and ſo of, killing an officer in preventing him from exe- ? > Oo 68. b. b. * 
a cuting his office; it is murder although the proceſs be *erro- H. P.C. 41. "0 
neous upon which the arreſt was made ; as if it be a Capras } _ o---- 4 84 
againſt a peer of the. realm. An inditment of murder in the ,s,. $38, | hs I il 
: * pariſh of Wood-ftreet, London, is good, without mentioning any Cro. Jac. 280. _ %»Y 
| ward. An arreſt may be made in London by the ' plaintiff's | Zan a wy 
j entry of hrs plaint in any of the counters there, before entry of '#1. p. C. 46. Cr. ' b 
; it in any of the courts there, by the cuſtom of London. Where hy Wh, | +8 
WM 2 ſpecial verdict is given in caſe of murder of an officer in Lon- {, 0, — 10 Co. bt 
den ; and the verdict finds the plaint entered there, according to 76. b. 
: the cuſtom, before the requeſt, and * in another part after it, vg Sh Ee ES 
{ _ that the arreſt is warranted by the cuſtom there ; this verdict is « a ; | : 
[ good. A ' ſerjeant of London need not ſhew his mace when he 9 Co. 65 b 
1 arreſts one: it 1s ſufficient to fay, I arreſt you in the King's oe 8. 36s $50. 
| name. ®” The verdi& does not find this killing of an officer g Co. 68. b. 
MM 1 the execution of juſtice, with the word felonice : yet it 18 + 6 © Þ4 DE 
j good. The entry of the plaint in one of the counters 1s ſutti- g,*, Mon go bs! 
F cient. The ® liberties of London extend to the ſuburbs, and to ® g Co. 69. a. ':0 
__— OR. London, Corove, To. d 
| | | NA citment, Verdi, L | 44 
CASE XXXL x. Arreſt, Murder. (| | 


4A Makes a leaſe of land to P. to commence five years after- g Job. Redge's caſe, | . 
* wards; before the five years paſs, 4. makes a leaſe for life 52: + Gorranty, "nl 


; : g Covenant, Warrar- .4Þ 
of this land to C. with warranty ; the five years expire ; B. en- tia Charte, Expo- Ft 
ters upon G, C. brings a Warrantia charte againſt 4. In this __ TD \3 

4 it. * J | ''F 
| 2 Writ Nov + "3 | 
Noy 131, 


Seventh Century. 


1 Roll 335. 
Yelv. 130”  -of the ſaid five years: a 


6) Lev. 3z 2. 


Hob. 196. 


— ———_ 


Hob. 28. writ no damages nor chattel can be recovered; and it does not 
lie in this-cafe. C. brings an action of covenant pending the 
| faid Warrantia charte, upon this warranty, for the ſaid eviction | 

liudeed that it well lies, and affirmed in 
1 Inft. 389. 8, error. This warranty ſerves for the freehold, where the free- 
TOTS. $7: % hold is demanded and evicted ; and it ſerves as a covenant where 
1 Chattel is evicted. And the pendency of the Jarrantia char- 
tz operates nothing in this caſe : for it does not lie for the rea- 
ſon aforeſaid. Note the expoſition : ut res valeat. The word 


2 Sand. 180, 


Hob. 12. demiſe makes a covenant in a leaſe for years, for the leſſee againſt 
3Cr.214 the leſſor upon eviction : but not in a leaſe for life. F. N, B. 
Hob. 35. 145. 26 H. 6. Br. Caſes 350g. The word convert that 4. 
2 Cr. 172, ſhall have the land for years, is not a leaſe for years. 


.CASE XXXI.. 


9 Jie. Hob. 4. Mul- A Has judgment in the King's Bench againſt B. upon an ob- 


| Jrbbg her ag 0s FIR ligation made at Dale in Cumberland, and fo laid to be made ; 


cias, the place and and brings a Scire factias upon it direfted to the ſheriff of We//- 
county where an 2c- ,7/and.z and has judgment upon it : this judgment was reverſed 
tion ſhall be brought. . | | Er RO 94 X 
Ya. ard. in the Excheguer-chamber : for breve judiciale debet ſequi ſuum ori- 
Cr. Jac. 331, 353- ginale, & acceſſcrium ſuum principals, But debt may be brought 
in Middleſex upon this judgment. 18 FE. 4. 18. 22. Dyer 295. 
This reverſal in the Excheguer-chamber 1s res jud:cata : no writ 
of error lies upon ſuch judgment except in parliament. It 1s by 
fix judges at leaſt, by the ſtatute of 27 Ez. cap. 8. & q1 Els, 
cap. 1. they have power to examine judgments given in the 
King's Bench in certain caſes, viz. Seven in number expreſſed 
there. 


2 Keb. 46. 


* Page 292. *®#CAS E XXAXAlLII. 


Hob 214. The lord Þ H E Lord Chancellor preſents to the King's churches under 
aged _ ” 20/1. value: it belongs to his office, If the chancellor 
»"d chief baton, Preſents where the King has a lapſe ; and the clerk is inſtituted 
W inch 19. and inducted ; he ſhall not be removed : for the chancellor's 
Fs reſentation 1s in the King's name. But if the preſentation by 


. the chancellor recites it to be under 20/. where it 1s above 20 /. 


2 Rol. 354. the preſentation is void: for ſuch /vings do not belong to the. 
185 3» 4 chancellor ; and the King may revoke ſuch a preſentation. 


CASE XXXIV. 


Hob. £14. Hare's "FH E ſtatute of 32 H. 8. c. 46 ordains two clerks for the 


ole, that court is court of wards ; yet there may be only one, with a Neon: 
aboliſh'd by 12 Car. | ; Eg le he NE | 
2. Cap. 24. cb/ante of the ſtatute ; for this office is minitterial : it is other- 
Cr Car. 593. _ wile of the auditors there ; for theirs is an othce of judicature, 
11 C0. 3.0.4 By ſeveral juages. 


CASE 'XAXXY., 


11 Jac, Lane verſus Is indebted to A. by obligation ; and C. is indebted to B. 


—_— . + by ſtatute in the like ſum ; B. delivers the faid ſtatute to 4. 
Actiooffur le cafe, 422 ſatisfaction of his debt : this is lawful, and no maintenance. 


Choſe 1n action, 2 ET dies 3 
Maintenance doae, 


this 


 Seveth Century. 


Aka _ — ++ 4.42 
bk 


hand 
ow _ FY 


C. dies the executor of C. or one who pretends to be fo, prays 
A. to deliver him the ſtatute, and afſumes to pay the faid debt Mo 
of B. A. delivers the ſtatute to him ; this executor does not 1 Rel. Rep. 26, 2-, 
pay the.faid debt of ÞB, 4. has judgment againſt him upon this Cr. Jac. 342. 
Aſſumphit, affirmed in error. This delivery was a good confide-: 
ration on the part of 4. for the ſaid executor might cancel it. 
20.2. 0.4384. 
A gift of an obligation to a ſtranger is good: the fale of it 
is maintenance ; if it be not to the debtee of the donor of 
yendor. 


CASE XXXVE 


VT" HE plaintiff 72 Eje&4:oe firme counts of a leaſe made the More verſus Moſ- 

| 5s Mai 19 Jac. from the annunciation of the Virgin Mary + ve Hob. 18. 
laſt paſt, for twenty years ex tc next enſuing ; a jury finds the Fes pag O06 m. 
_ faid date and demiſe from the fajd feaſt for twenty years next Alleya. 77. 
enſuing the date, This caſe was in eje&ment, and the eject- —__ be 
ment was laid on the fame day « Mar? 10 Tac. fo it appears, that POD 
it refers to the making of the leaſe. And the making and date 
of it are at one day, The plaintiff had judgment, affirmed in 
error, | 


.C A HS E XXXVII. 9 Jac. Wollaſlon Ver- 


_ | LN by : RY tus Webb, 
4 Counts 7 4ſumpſit againſt B. that B. was indebted to him 10/. Hob 18” Abies ts 
© and B. aſſumed that if 4. would forbear ſuit for it for a le Caſe, Conſidera- 
month, that he would pay the faid 10 /. upon Non afſump/it plead- @ as Debt. 
e&d, it is found for the plaintiff; he had judgment, affirmed in 7 = | 
error ; although no conſideration for the debt be alledged in the 9 _ 5 14. 
count : for the verdict implies a debt, and the forbearance makes Cy SIS 
| | : : aha Keyleway 82, 
the conſideration. Where debt is brought without ſuch circum- 44 E. 3: 21. 
{tance of forbearance, a particular confideration.ought to be ſhew- 43 " % 
ed in the declaration. | Vw ne 
EE, 2 Sand. 136, 


EE SP Rn Hos | Foph. $1. 
LN A SE NXXVIH, * Page 293. 
A N Aſfampſit may be maintained upon a general conſideration, 8 Jae. Hob. 5. Gar- 
A as pro Mercimonits venditis for a certain ſum, without er vertus Belling- 
mentioning any particulars : for the general conſideration, and --Y "<rog ho : 
the verdict being found for ihe plaintiF upon Non Aj/umpfit ; this Confideration. ; 
verdict and general conlideration are ſufficient. An Afump/it CAN. $70. 
does not lie for rent reſerved upon a leaſe for years ; for thit is a x Kao 6, 
real debt-: nor where the plaintiff has an obligation to pay the Hey. 18, 
| $4 » » of : (@) R 6 , 
oo 4 for he has a ſtronger lien than an Aſumpyit : NOF UPON A (6,9, Car. 647. 
The principal and bail cannot join in error ; although upon a 9: 
Scire factias againſt the bail, after judgment againſt the principal, be 74+ C08: 
another judgment was given againſt the bail. Where a writ of Hob. 72. Foreſt's 
error brought upon 27 Ez. (the ſtatute made for that purpoſe to <q , 
reform errors in the King's Bench, in the Excheguer-Chamber) a- [i iy 


* 


. Cro. Jac. 245, 397» 


; 1 Lev. 137. 
bates; a new writ of error does not lie in the Excbequer-Chamber, 1 Cr. 300, 408, 481, 
of the record, quod coram vabis refidets « $61, 574 5+ 


_. 1 Keb, 705, 790. 
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CASE XXXIX: 
ER Ul 


2. Cr 342. Efſee for years brings an Fje#tone firme ; the lefler being but 
Tae. Hob. 5. Wille tenant for life dies pending the writ : the writ does not a- 
Terk Jordan. Ejcc- bate ; the plaintiff may have judgment and a writ of execution, 
rin fre, Briet & The ſtatute of 27 Eliz. cap. 2. which gives power to the judges 
Ping Þ "I of the Common Pleas, and barons of the Exchequer to reverſe 
S:accarium, Rea's Erroneous judgments given in certain caſes, 1n the King's Bench, 


Caſe, Cr. t. Jac. 5- extends to errors in fact, as death, or the like; as well as to errors 


""$ Cr. $41, 


i Cr 514. in law, appearing upon the record. | 
Cr. Jie. 657. Jones An huſband ſeiſed in right of his wife makes a leaſe for years 


\ ; - . . ®. . 
- ArkqgeS-yoi . reſerving rent : the wife dies ; the leſſee continues in poſieſſion ; 
, 3 


| Deb.  therent js unpaid : debt lies for the huſband againſt the leſſee for 


2 Lev. 100, 101. this rent. 9 H. 6. 43. It ſeems not ; for he has no reverſion, and 


_—_ *59, #2 thedeath of the wife determines this real contract. 


3 Keb. 299, 472. a 
QA SE: XXXIX: 


Hob. 214. Earlof A »Has a leaſe for years in truſt for B. B. is attainted of felony : 


>omerſet's Caſe. Syd, . : | ; 
260. Cr. far; $53. the King ſhall ſhall have it. 


CASE AL. 
Hob. 268, 245 Brings an ation on the caſe againſt B. for two cauſes ; one 
9 Jac. Hob. 6. 1 Cr. < 4+ ©. words ſpoken of A. by B Thou haſt paſoned S. Smith, 


471, Miles verſus _ : | 
Jacob. AQon ſur le 7727727endo Samuel Smith lately deceaſed ; the other, becauſe that the 


Cafe, Count, Judg- ſajq B. falſely and malitiouſly preferred a bill of indictment againſt 


{ , b ts, . 3 os oe | P . 6 
pe 6, Col. im that he malitiouſly and knowingly gave poiſon te Sam. Snuth, 


10Cs. 117. 4Co. 16. who died thereof, upon which 4. was arraigned and acquitted : 
; ws "the defendant pleads Not guilty ; the jury finds for the plaintiff, 
331, 7 oe Crong and aſleſſes damages for both ſeverally, and entire coſts ; the 


_ Er. Jac. 306, 424- plaintiff has judgment for the whole : reverſed in the Exchequer 


Is for the words : for the death of Smith was not certainly alledged 


by the indictment and acquittal thereupon. Theſe ſevera/ damages 


| Far. 135. Cont. and intire coſts were adjudged well given ; and judgment was 


1 Salk. 24 affirmed for theſe damages and coſts. Note a judgment reverſed 
in part, and atirmed in part. , 


* Page 294. | * CASE XLI. 
2 Cr. 8. 302-3, FF Reſpaſs in Dal, the defendant pleads that the place alledged 
rod edge verſes; in the new aſſignment is parcel of a manor 7n parochia de 


Yelv. 26, 27. Dale predif?. Upon Not guilty pleaded, the viſne ſhall be of Date; 
21 Ja, 1.c. 13, for the word predid. makes the vill and pariſh all one. 


Yair Zn Judged in the Exchequer-Chamber. 

Hob. 117. | | BE 

$53 wg CASE XLIL 

booting 4 Seiſcd of land in fee having a ſon and daughter, and brother, 


Co. Lit. 24. b. 26. * deviſes his land to his ſon ; and if he dies without iſſue, 
10 on deviſes the land to the right heirs males of his name and blood, 
Neviſe, Eſtates Tail, to be divided part-like for ever; A. dies, the ſon dies without 
Nolſme. L iflue; 
1 Intt. 10.a 14. 4, 
146.4 175.D.170.20 


s 
£ 


iſſue ; the daughter ſhall have this land, and not the uncle : 
for the right heir male, who 7s the deviſee in this caſe, ought 
to be a purchaſer, and ought to be heir male, and the brother 
1s male, but he 1s not heir ; and this is a new form of inheri- 
tance, if the brother ſhould have this land, and ſhould have a 
daughter, who has a ſon in the life of his grandfather or after- 
wards : the fee upon the death of the grandfather ſhould be in 


abeiance, during the life of the daughter, if this eſtate ſhould be 
allowed. 


daughter : this deviſe is void, cauſa qua ſupra : for ſuch deviſee 
is a purchaſer. Otherwiſe if a deviſe by 4. to B. and his 


heirs males; and A. dies, and afterwards B. there 1s an intail Co, Lit. 27. «. 
veited in B. | 


ver 


Jeveth Century. 


| 


Tudged and affirmed in error. 


A. deviſes his land to his right heirs males, havin only a 


Hob, 32. 
CASE. XLI. 


fame znquirendum iſſues upon an office found virtute brevis de yz ,, Curtice's 
mandamus : the ſaid Melius inquirendum ought not to reſtrain Caſe. 

the inquiry to any tenure, although 7 be of the King ; but ſhould fob 35, 50- 
leave the inquiry without any reſtriction. The want of the words 

coram [ſcheatore, in the writ of Mandamus does not vitiate it: for 

the writ of Mandamus ought to be before the eſcheator ; and 

cannot be otherwiſe. 


CASE XL. 


Sells a ton of woad to B. for as much as A. ſhall ſell any 12 Jac. Hob. 51. 
other ton of woad for to any other perſon before ſuch a day ; Holmes verſusTwiſt, 


3 


oy 
before that day A. ſells another ton of woad to C. for 2 31. and ovxY wo woo 
brings an action againſt B. for 23 /. without giving him notice of 2 Keb. 60g. 


the fale to C. By the judges of both Benches, the a&ion does not Y*": 7- 


» . . . o C . . o 
lie : for this ſale was private, in the private knowledge of the þ1o, 6 Þ © 


plaintiff; and if he had given notice gf z?, coſts of ſuit would « Inkl. 45. b. 
have been ſpared. On an obligation or Aſump/it to ſtand to the {PP 194: 


WE i wi | ; - S Owen 1c8. 
arbitrement of any one, there 1s no occaſion for notice : for the 2 Lev. 22 


arbitrator is a judge. See my repertory, title notrce. There is Hott 80, 31. 


Yel. 121. 


occaſion for it where the debt ariſes upon private notice: an A/- g (, 92. b. 


ſumpjit to pay 100/. upon proot: in this caſe proof will ſerve. The 2 Cr. 146. 
23 El:z. impoſes 20/7. a month upon every perſon refuſing to repair ' Cr. 132-3. 


SSIS : b | ; I Sid. £7, 313. 
to the ſervice eſtabliſhed in the church : an information may be | Keb. oe a 


maintained upon this ſtatute before conviction ; for there may be 6 Co, 20. a. 


a conviction upon the information. Loans 
* Where the duty accrews upon the private knowledge of the 1o E. 41. 


obligor, and upon his own act, as marriage, or return from Rome, * Page 295. 
or any open publick a&t ; there need not be notice before ſuit: for ©: 472,432,493» 
: : , A k : 040, 287-8, 229, 
the obligee is not bound to ſeek the obligor to give him notice. ;z 4" 44> 476, 233, 
Where the duty riſes upon the ſecret knowledge of the obligee 492, 573. 


and his a&, as in the principal caſe ; whether it be upon an {4/- i Vent. 35, 78, 204- 


| þ ; . 1 Cr. 34, 
ſump/jit or bond, a ſuit does not lie without notice. I ks3 48. 
Shu Yel. 168. 


Co AS F Hob, 68. 


WT” ee 
= ww Rn 
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2 Keb. 369, 503, 


: £0n verſus Howgill, 


; judgment. 
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- Seveth Century. 


CASE: XLIV: 


| 


r2 Jac, 'N the King's Bench, bail is entered the laſt day of term, and 


"a. tn +3 the bill filed the firſt, or any other day of the term ; it is (ufi;.. 
1 Vent. 145. cient by the courſe of the court : although in ſtridtneis of law, 
: ps. ts. the law takes conuſance of the defendant's being in cuſtody, only 
3 Keb:; 693. upon the bail being entered ; and that he was delivered by the 
Hob. 70. Platt'sCaſe. marſhal upon ball. After the bail entered, he 1s not in cuſtody of 
Sol gt ors the marſhal ; and yet after the bail and before the bail, where bail 
Bell g55. **'* is found, the court ſuppoſes him in cuſtody, by the courſe of the 
Yel. 35. court. Afﬀirmed in error, 2 Croke 384. for bail relates to the 


>96, 2 firſt day of term. 
2 Lev. 176, 141, 'The courſe of the court.in the courts of Weſtminſter makes the 


13s | law. The entry of the admiſſion of a guardian for an infant ; 


making continuances after a.writ of enquiry of damages awarded ; 
although the courts at We/lminfter differ in theſe pornts : yet every 
court at Wifminſter is bound by the law to allow the courſe of 


4 Co. 52, 53.b. Every other court there. Ranw/ns's cafe, Co. and Sir Fobn Heydon's 


caſe, Co. .In the King's Bench, after a year after judgment, there 


54-2. 
T ro FT 0, b. _ muſt be two Scire facias where a N:hb1l 1s returned, before execu- 
Eo: tion ſhall be awarded : but in the Common Pleas, one will ſerve 
-in this caſe, GE 
tC ASE XLIV. 
| 96 70. Lanb's FF HE: Penire facias is returned by two coroners, and the 
 Cro, Jac. 383, JK Diſtringas by three; where there are four coroners : after 
.2 Rol. 673, <evyerdict this 15 aided by. the ſtatute of jeofails, ED ——; 
 Tudged and affirmed i error. 
«QA SE-XLY. 
- 212 Jac, | A Has juid againſt B;,upon a Scire focrras upon this judement 
Hob. 72. "Humber-_ .. Has judgment 5 p fe F "wh - | 


* againlt the tertenants de Judicit reddttt wel prſtoa, directed to 
Pleading, Non f . the ſheriff ; che returns C. tenant die Judi reddit; of the land 
feaum, Covin, Tue, which B. had die judicii redditi ; C. appears, and pleads B.'s feoft- 
ment to him of the ſaid land before the ſaid judgment ; and that 
. by force of it, C. was ſezſed of the ſaid. land, and not B. ifſue 1s 
Joined upon this, v2. whether the ſeifin of Þ. or C. and the jury 
| finds a ſpecial verdi&, : that B. made a feoftment of. this land to C. 
| before the judgment, but that it was covinous to defraud the exe- 

cution of the ſaid judgment: the plaintiff has judgment, aftirmed 


5 Co. 80. a. b, bo. in error. For as to a creditor, the ſeifin remained in B. die Fudici 


. 2. b. ag | 
5 233,234, 7edditi, but not as between B. and C. It. would have been other- 
: Hob. 54. - wiſe, if the iſſue had been.upon the feoffment : for there was a 

. feoffment, ſuch as it was. | 
Afr med in error. 
; hom 119: b, . Non ef! fafium cannot be pleaded-upon the ſtatute of uſury, nor 
| $19-tpodtocf - upon the itatute of the 24 X. 6. where the ſheriff upon an obliga- 
z Co. 59. b. _ tion taken by him, does not * purſue the form preſcribed by the 
- Hob. 166, | I | ſaid 


Seventh Century. 


bs — 


oi hs antaad 


ſaid ſtatute : for they were deeds, ſuch as they were: fo of the 
tcofkment in the principal calc. | 


* C A5:8::XLVST; * Page 290. 
N replevin, the defendant avows the taking of the diſtreſs for 12 Jac. 
 Þ damage feaſant in his common ; for this, that 4. was ſeiſed of _ DG ageg b 
the manor of Dale in fee, to which the common belongs as appen- Hob 53. | 
dant to the ſaid manor, and A. leaſed this manor to the defendant Hob. 72 Pope verſus 
20 Marti 2 Jac. for twenty-one years, and the defendant within To, Ave, Ejec- 
the ſaid term took the plaintiff's cattle there damage feaſant ; time firme, Pleading, 
iffue 1s joined upon the leaſe ; the leaſe is found to be made 2 oy gk 03 
Marti 2 *; ac. for twenty-one years: the defendant had judgment Winch Batr. +008 
affirmed in error. Although the date of the leaſe be miſtaken, , co. 112. a. 
yet it appears that this diſtreſs was taken during the faid leaſe, Cro Jac, 136. 
7 BE, 4. Caſus ut, acc. The judges ought to judge upon the whole 3 ©: [4% 29% 
record notwithſtanding the iſſue found as aforeſaid ; for it appears 2 Ce. 328. 
that the diſtreſs was well taken: and the leaſe is not to be re- Yelv. 148. 
covered in this caſe. | CEE EE coords 
In Ejeftione firme, if the day of the making of the leaſe be Carth. 204. 
miſtaken, v/z. when the leaſe ſhall begin ; the plaintiff ſhall not paces 
recover : for (if he recovers at all) he ought to recover the term 
mentioned in the count ; and it 1s not that fame term to be re- 
covered, if it be longer or ſhorter. 


CASE XLVIL 


A. Sells a cow to B. for 5/. and aſſumes to deliver her to him at 12 Jac. 
a certain day ; at the ſame time B. aſſumes to A. to pay him 3" 543, 703, BBg. 


$1. for the ſaid cow, at the ſaid day. A brings an Afſumpfit for the es rh er 6%"o 


51. not paid, and does not aver the delivery of the cow : it need Attion ſur le Cafe, 
ps . | : Conſideration, Aver- 
not be averred ; but the writ ought to aver the mutual A/ſump/it 


. 
2 ment, 


for they are reciprocal Afjumpſits : and ſuch mutual Afſumpſits are 4 Co. 94. 
a good conſideration, and each of them has a remedy againit the B24 150: 


other ; one for the cow, and other for the c/. Yew 156: 
Judged in both courts. 4 Leon. 3. 


Hob. 106. 
So in an Aſumpſt made by a ſervant for his ſervice, and by his Hob. 4+. 
maſter for his falary, where there are ſuch mutual Aſumpyits, or I or oy 
covenants by one indenture, of one to ſerve, and of the other to ok 
Pay the ſalary : but ſuch mutual Aſump/its ought to be made at 
the ſame time ; for they make the conſideration, and the conti- 


deration and the promiſe always ought to be together : otherwiſe 
it 1s nudum pattum. | 


CASE KXLVIII. 


Tenure is found of the King as of his manor of Dale by 35. Hob 50 Inche'sCale, 
a Melius inquirendum finds a tenure by Knight's ſervice of [**{ Tenures abo- 
h . . . : . » . . | liſhed by 12 & 2. 
the King : this is a tenure by Knight's ſervice of the ſaid manor, 


and not 77 Capite; for the Melius only ſupplies that which was Gd 
defective. 
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Seventh Century. 


PENIS 


Carth. 235, 236, | 0. : | 


I7I. | | 

Ui Jai. CASTE SUS. 

3 Lev. 74. SO Ol LY | | £355 | | | 

5"  Herenden's HE teſtator's promiſe for his debt, and the executor's 
Cr. El. 406. promiſe for his own debt, cannot be joined in one action 
1 Show. 366. againſt the executor : for they require different judgments, 
Noy 19, , 

$Co.,87. 4, 

Cr. Jac. 110. I ROE 0. 1 4 


3 Keb. 323, 345» 


; * 8 110, 11” 4 AndB. account together for reckonings between them ; B. 


* Page 297- 1s found indebted 1001. to A. and upon this B. afſumes to 
9 Jac. | pay it to 7. at a certain day, and does not pay it ; upon this 4, 
1 Roll. 396. brings an A/ſump/it : the defendant pleads Non Aſumpfit ; it is found 


x Cr. 116. ily | . .. . 
Pe lg Brinfley for the plaintiff ; he has judgment aftirmed in error : for the ac- 


verſus Partridge. count confeſſes the debt, and the yerdict alſo proves it. 


Confeſſion, Attion ſur 

le Caſe, Count. FL 

Yelv. 70. | CASSEL 

Hetl. 34. | | os | 

Pr nr 590. HE heir of the King's tenant in chief, whether recuſant 

Has 73. Tredway's L or not, ought to take the oath of ſupremacy before livery ; 

Cale, and if he goes beyond ſea without the King's licence, by 4 Fac. r. 
cop. 5. the next heir ſhall have the land until the conformity of 
the ſaid heir, or his return into Eng/and ; but the ſaid next heir 
ſhall not have livery until he takes the ſaid oath. 

CASE LI. 
12 Jer Bill was preferred in the Star-chamber againſt ſixteen, the 
Heb 8 % 4 plaintiff was one of them ; and B. ſaid that John Farrer was 


and Lacy's Caſe. -Murdered by William Oldfield; and having diſcourſe concerning 
Slander, Deſcription, the ſaid bill, ſaid alſo, that the ſaid fxteen defendants to the faid 


Noſme, Joinder in 


ARion. bill abetted the.faid murder ; for theſe words, the plaintiff being 
Cr. Jac. 635. ,one.of the ſixteen brought his action ; the defendant pleads Not 
wr he ph guilty; and'tis found for the plaintiff; he has judgment affirmed | 
Styl. 156. in error ; for the deſcription of a perſon is a flander to him, al- 
Dyer 19. | though he be not named; and is ſufficient to maintain an ation; 
2 Keb. 519. and the plaintiff alone may bring this action ; and every one ot 


the ſixteen may have the like ation againſt the defendant. 


CASE LI. 


Vet Y Fines upon a leaſe made at Dale, of land in the county of 

1 EL. 207. YE . S : : ' \ / 120» 

Hob.80 Rich'sCafe, #4 997e7-ſet, without mentioning any vill where the land lies; 

Hob, 82, after verdict and judgment this 1s error, not aided by the itatute 

xr, . of jeofails. This caſe ſeems not to be aided by 21 Jac. 1. cp- 

2 re ut! 13. by the words of the viſne being miſtaken ; for here is no vitne 
at all. 


CASE: 


12 lac. Aſſumes to B. to dye for him divers cloths ſeverally, which 
F346, ED amount to ſixty cloths ; and B. promiſes to pay to 4.4 
OG em certain ſum for each of thoſe cloths ; 2. avers that he has Syed 

I tC 
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the ſaid cloths, cli to fifty-nine cloths for B. and has de- Judgment, A/ump/r, 


livered them to him ; and that the ſum due for them amounts to eng of _ 


19 /. which 1s not paid ; and for this 4. brings his action ; 3 UPON Cr. Jac 247, $69. 
Non 4fſumpfit pleaded, a verdi& is found with the plaintiff ; he ad PR 

had judgment, affirmed in error : for the mention of the faid pgyy. fg 
fifty-nine cloths was only ſuperfluous, and a mis-ſumming z Latch 175. 

the ſaid cloths are ſixty cloths, for the dying of fixty cloths was 

mentioned before, The * judgment was, quod gquer' recuperet * Hob. 89, the Jury 


damages and coſts pro detentione debit! pradiffi; whereas the —— NIN 6e- 
better form had been, + pro nom proftatione aſjumptionis praditte © +1b, ocafione non per- 


F et good, NO” Aſumpti- 
| Tudg ed and affirmed in error, angry IC 
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LADIES HY. 


P ON judgment in debt againit 4. and upon the death of Hob.go. Keer'sCafe, 
A. a Scire facias iflued in tne county of Surrey, and an AY 208. pl. 5. 
Elegit in due form was ſued and returned ; the entry in the IO 
roll was of an award of an Eleg!t medietatem omnium terrarum in 
Com. Surrey, &c. omitting gue fuerunt praedifti A. die Judicit 
verſus eum redditi : although the writ of Elegit and the return 


are good; yet the execution 1s erroneous becaule of the faid omil- z Cr. 433, 572. 
{jon, | 


CASE LVI. 


N Epje&tione firme was brought in the Exchequer for lands in 12 Jas. 
Durham ; upon Not quilty pleaded, the entry there is, m7- _ kf ig _— 
 tatur recordum to the biſhop of Durham, ita quod mandet recordum Duchim, Trial, Of- 
 prediflum coram Fulliciariis Domini Regis ibi, ad triandum exitum fice de Court, Expo - 
ſition de parols.. 

prediftum ad proximam Curiam poſt receptionem brevis predifti ; and pug. <8, 105, 129, 1 
after the trial the biſhop is to certify the record to the court where 1 Brownl. 150. .4 
the plea began; a writ of Mztimus, along with the record, is oo. IL HFGs =_ 
diredted to the biſhop to this purpoſe ; the biſhop certifies the | 54. 161. * 
barons, Mandavi the faid record, fecundum tenorem brevis praditti mn 
26 Julit 11 Jacobi, ad triandum exitum coram me & aiftis 7 uſticia- mn 
rs; upon this a Yenire facias was awarded, and afterwards an 
Habeas Corpora for the Jurors ; and the trial was 9 Augrufii 12 : 
'/acebt, at which day the jury appeared ; and no one prayed this bf 
trial ; it was found for the plaintiff: he had judgment affirmed in jt 
error, The trial 7s good, for when the record 1s before the judges, 41 


they ought ex officto to try it. "#1 
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| Reſolved that the words, 294 mandet Recordam, and the br 
biſhop's certificate that he has ſent the record to be tried coran SO 'F 


feipſo & TJuſfticiariis Domini Regis, is as good as habut Receordumn 1 
coram me, &c. and although the trial was a year after the receipt of | 
the writ, it is not material: for, proxima Curia in the Mittimus to 
the biſhop, is to deliver it ad proximam Curiam poſt receptionem 
brevis predifii, coram Tuſtictariis Domini Regis, ad triandum exitum 
prediftum ; and not to try it then, The biſhop of Durham is 
always one of the King's judges there, 


2 Cr. 388, 289, 


Seventh Century. 


| Friar 


C.ASE:+LVI. 

| | | | 
| ; Tenure of the King by Servitjum militare in oroſs, is a tenure 

hoe 90. Spathurſt's { N 7n Capite. An office in one county finds a tenure 77 Copite 
Ib. Sir Thomas Pic- of the King ; and in the fame county, other lands Iying in other 
ET 5-46. counties are alſo found by the ſaid oftice ; and that Tenant for 
' 9% * life holds ſome of thoſe lands in the county where the office is 
Aboliſhed by 12C.2 found : this ſerves to charge the other lands. An officer cannot 


wy Sled lay a charge upon the ſubje&t without an office or record. J[n 
caſe of other lands in other counties, a certificate of the teodary 

of a remainder deſcended upon the heir after the death of tenant 
for life, and that the ſaid tenant for life is dead ; ſerves to charge 
this land, although no other othce be found after the death of 
tenant for life. 

* Page 299. -E#-G ASE: LY IH. 

Hob. 137.  F AND holden in Capite deſcends upon a lunatick of full age; 

'The Tenure aboliſh-, } 


and it is ſo found by office ; he ſhall not pay mean rates for | 


ed by 12 C. 2, C. 24. - : . 
ET , * want of ſuing or tendering livery. 


CASE LIX. 


rs Jac. An of land zn Caprite dies before inrollment ; after his 
od redhat { \Y death the deed is inrolled within fix months ; his heir ſhall 
Hob. 136. Dim- be in ward. 'Tis otherwiſe in the caſe of a recovery, and death 
_—_ Cola before execution ; or in caſe of a fine, ſur grant & render, and 


Cro. Car. 110, 218, death before entry; or upon a covenant to raiſe an uſe, which is 
See the Margin of laſt raiſed after the death of the covenantor, and veſts firſt in the heir: 


es LEES in theſe caſes the heir ſhall not be in ward. 
_ 2 Roll, 794. DD | * 
2 Roll, R. I 3. | | C A g E LY. 
12 Jac. HE earl of Devon left his eſtate to his ſon, the ear] of 
1 Keb. 796, 880, | Newport, being 18 years of age ; among the poſſeſſions of 
Hat. 06. Blones the ſaid earl of D:von, he had the manor of /anſ/ted, which he 
Cale, © left to the ſaid fon in tail, with diverſe remainders over ; the carl 
3 Ek ; of Devon was greatly in debt ; and had appointed certain honour- 
2 Keb 648. able perſons to be tutors and guardians to his faid ſon; they found 
Common Recovery, 1t neceſſary to fell the ſaid manor of Wanliled for payment of the 
ory FO earl's debt's ; and they petitioned the King that he would vouch- 
Hell. oa ſafe to write to the judges of the Common Pleas, that a common 
Noy 140. recovery ſhould be ſuffered of this manor ; which the King did : 
+4 gg upon examination of the * infant, and of his tutors in court, and 
Syd. 321. of the circumſtances of the caſe, a common recovery, was ſuffered 
® Privately. of this manor to the uſe of the duke of Buckingham in fee. 
| Affirmed in error. ES 
Salk. 567. T his caſe 1s not to be drawn into example: for a common re- 
x Vent.. 74  Ccovery 18 a voluntary conveyance, and as voluntary as a feoftment 


or grant. It 1s one of the maxims of the Common Law ; that an 
infant within the age of 21 years, cannot alien his land. Lex < 

| conſuetudo Regni are not to be violated for any pretence or ſuppoſed 
necetbty- 


————r——__—_ 4 ; < 
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neceſſity. Tus nec inflti gratid, nec frangi potentid, nec adulterart 
pecunid poteſs. Bund fi non modo oppreſſum, ſed drſertum, aut nrg!i- 
gentius afſervatum, fuerit ; nibil efl guod quiſquam fe habere certum, aut 
a fatre accepturum, aut | nt effe relifturum arbitretur. Marcus 
Tu livzs, w his oration Pro Aulo Cecinna, ſpeaks this concerning 


the principles, grounds and maxims of the Cominon Law ithea 
uſed in [raly. 


CASE LXI. 


A N action of Trover and converſion was brought in the King's 17 Jae. 


Bench; after verdict for the plaintiff, he had judgment ; 1/9? 139 134, 25%. 


; ; ; S Hob. 254. Willis 
afhrmed 1n error ; although neither the bill nor bail was entered : ver1us Weoothoute, 


for he may be 72 Cu/todia Mcreſchall; notwithitanding ; and the 1 Cr. 232. 

want of a bill is aided by 18 E/. cap. 14. for it is an original; and Ek Kat is Row 
to be in Cuftodia Mareſehalli is only a fiction ; it is ſufficient to de- Bit, Bail, Error. : 
clare that the defendant is zz Cu/ſiodia Moreſchalli, This judgment Yr. ys 

was athrmed in the Exchequer-Chamber, and both the records 11 Ss 

ſent into the King's Bench. 


Jones.304- 
. 


© CASE -LXIL: * Page 3cO. 
| A N executor brings eſcape againſt a gaoler in the Drb-t & _ 545 S, ©, 
"= on 4 4 . D 6 : * « & + _ 
 detinet, & non profert literas Teſtamentarias ; the plaintiff had |, Sid. o8, = 
judgment : 1t was reverſed in the Exchequer-Chamber for both :7 Jac. Hob. 272. 
the errors. } he action ought to be in the Detinet only, and he [Lancaſter veriucSid- 
| ; = ; þ | ley. © 
ought to ſhew forth Literas Teſlamentarias. Aided by 10. 17 &:ecutor, Eſcape. 
Car. +” 3 "A 8. | | | | Fg , Brief, Count. 
Carth 49, 50, 
Show. 57. 


CAS E--LXHI. 2 Cx 635. 
TY - Eg | 3 Cr. 320, 
JYIROOF upon the condition of an obligation of an ap- Hob. 217. 
prentice by confeſſion or otherwiſe, touching the im- LS 2s "EF 
vo . . | L: ; ; -@X; D 
bezilling his maſter's goods : a voluntary confeflion 7m pais will cate. *? 
j{erve.” - SE 


> SA$K- LEIV. "= Wi t@. 
| Jac. B. R. rot. g2. 


A Bill of indictment was falſly and maliciouſly exhibited to a Whorewooe verſus 


Þ grand jury for a rape, againſt A. without any probable caute aol A 


| ; » Slander, 
the jury finds /gnoramus : an action lies upon it. Judged and Keyleway «3, 


atirmed in error ; for it is a ſlander of record.  _ Dyer 2$;. 
| | | | s OR NOT of 7 no 
If there was probable cauſe, an action does not lie : otherwiſe | $i. ;. 
the ordinary courſe of juſtice would be obſtructed. | 0 14s 15. 
Z el, 46. 
' | 2 Cr 8, 499, 
CASE LXV. g Co. 56. b, 


Es | _ 1 Cr. 514. 
A Diſpenſation granted by the archbiſhop of Canterburyaccording 19 Jac. 

to 25 H. 8. cap. 21. for a biſhop ele to retain benefices 552 (50. Colt's 
which he has, although there be * leveral of them, is goud : Quare Impetir. 
T not ſo a Dif; enſation, after he 1s biſhop to take other benefices * !Iſors. 
not exceeding a certain value, Authoritate proprid'; not even though Fans 150, 


; & 4 4 or 393. | 
{uch diſpenlation be confirmed by the King, a Hob 158. 


41 C AS EV 15, 25, 


FT 
: 
; 
v1 
1% 
» 
i 
1 
» 
i 
1 
$i | 
4 
l 
1 
l : 
I's 
37 
[11 
£ ii 
[4 
: 
4 
; p 
}» : 
» : 
124% 
, 
- 
: 
: 
) 
- | 
= 
Y : 
i 13 
vo 1135S 
| by 
4 : 
$ (9 
| | 
IT *3 
. , wo 
{ 14% 
y ", 
: 
1+ In 
1120 
ney 
4, 3 MU 
4548 
| i 
© > 
23% 
. : 
* v7 
: : 
To- i! 
: * 
'. «4h 
, 3 : s 
bb © >. 
4 +4 
BY E193 
1-164 
»© +» 
, By l 
nt 499 
44393 
. a. LF, 
9 4 
AE 
| \ 
1884 
' 1 833 
4t 47 F{ 
14 
"40 dis 
k 3&8 
{1383-2 
: "*Y 
b C oor 
: $i, l 
: 4 
At x 
v * j : 
4 : : 
= 
: ri 
y | } 
| [5 
# 
4115 Wh 
» TED 
bl 
02 
#33 : 
zo 
mn 
ii 4 
it 
11 
43383 | 
7 
[4 
'v 
: 
_ 
o 
1% 
(Ihe | 
is 
8 
» 3 1 
» 42 + 
Þ -. 
V 
l 
8 
bs 
wait 
v 
: : 
p, KS. 
i 
Jo 
1 
43 
«} 
15 
»* 
TY 
ry! 
4 
F 
* 
; 
1, 
\ 


Wiach Ent. 168, 16g. 


_ =; hs © ” IL 


—E..- — » ge 
4 - : 4 ew py - 
SYS one > Satan SelB _ - 8 . + | = od 
—_— wy - mz _— a ew «© *£ Ws — -# - 
<=; pes. — —_— . os > - 
q lp : - 7 ne ne > _ - 
ow - . . _ 


% o 
a. EEE 
: | 


—_ 
——_—————_—_  — 


s 7 , PEE A. Opt © LISESISIY 
tC abi Cute fr Rs 2 een ee = -__ - = 


+ MET oY 


Mt 0k 
toes ot CET 
S— 4 


_ vt, I 
pF Ta 


w Ih . on Noe —_s—— 
” T7 — A 
ARCS er n+ erate 
— 6m rn ee I 


7 7 *HE ſtatute of 25, IL 8. cap. 15. does not take away the 
Hob. 155. 158, A c FH8-.of F The Ki E 
1 Cr. 357. atute of 21 O Pura 1t1es, 1e KINg 1s Not re 
10 Jac. ſtrained from granting a onpeniann of himſelf, without the 
Heb 164. WR archbiſhop, by the ſaid ſtatute of 25 H. 8. althongh the ſaid. 
| Hob. 193. ſtatute has negative words. The #* archbiſhop! s$ diſpenſation for 
Noy 22, 25. | the degrees mentioned in Leviticus, or to an alien, who does not 
Sogn -, underſtand the language, to take a benetice, 1s void. The + King 
2 Inſt 684. connot grant a lapſe to another. 
* [Job. 148. 
hos CASE LXVII 
2 Cr,g79. EBT 2s {/reought againſt an executor, the executor is out- . 
wON ag b lawed upon the taid action of debt ; he reverſes the outlaw- 
17 Jac. CB, Ty; the ſame plaintiff brings a new action againſt him ; he pleads 
Ce. =. oak Plene adminijlravit : it 18 4 ood replication, t taat he had affets on 
Hwa ge the day of the firſt writ purchaſed : for the defendant ſhall not 
31 El, cap. 3. take advantage of his own wrong by conteropt of the law ; if the 


Seventh Century. 


ls ".-Q'& $ Þ EXVI. 


4 Co. 56 a. 


Debt, Executors, 
Journeys Accompts, 
Aſlets. 


* Page 301. *CASE LAVILL 


Tein. of Jac. A* infant bilngs a writ of right by his guardian ; ; i 
Stone verſus March. the ſuit he comes to ſull age; and being of full age, he 
Cr. £80. does not make an attorney ; the infant has a verdi&t, and judp- 
Attorney, Gardein, ment ; aftirmed in error. For it does not appear of record when 
Infants, Errors, Jeo 

fails, Judged, aſkrm- NE Came of full age ; and it ought: to be pleaded before verdict 


ed in Error. 1n the firſt ation ; and the omiſſion of it 7s fatal to the tenant, 


plaintiff brought the ſaid new writ in convenient time. 


Cr. Bl. $09 becauſe the writ does not abate by it 3 but 1s abatable only : as 
an entry ater the laſt continuance, or the taking of an huſband, 
Carth. 134, or a dignity, and ſuch like, if they be omitted in pleading, they 
br ſhall never reverſe a judgment grven. 
Carth..123. The ſtatute of 21 Jac. of jeofails, helps after verdict, where 
Oy 454 +" dl Pplainti iff 1s within age and fuces by attorney, but not where | 
Os he 1s defendant. 
CA g E LXIX. 
Tr. 8 Jac. Being ſciſed of an advowſon in fee, grants to B. the hh 
og = py : * being full, Quod ipſe ad difiam ecclefiam clericum fuum pre- 
4 691.  ſentare poijt, quandocunque & quomodocungue ecclefia predifia va- 
png Fortiag care contigertt ; after this grant, the church becomes void : -. 
Pr. Caſes 13. ought to preſent at this time .if he will ; he ſhall have no other 


Expoſition de parols. preſentation. 


Juaged and affirmed in error. 


Ly = 54 J A leads 3 is made for 21 years, without mentioning the time 0! 
2 Keb. 796. Its. commencement : it ſhall begin immediately. 


CASE 


— h 
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C'AS EE. LAX. 


CLANDER was in theſe words, Thou art a thief, murderer, Tr. $ Jac. B R.- 
; ) villain, bloodſucker, bankrupt; the plaintiff had a verdict IPG i 
for him, and entire damages aſſeſſed ; he had judgment, aftirmed : cr. $24, 

in error :- for it is all one ſlander, and not different fanders ; and Leker's caſe. 

it is ſpoken at one time, and not at different times. It is ſuth- awgeby —— 
cient in this caſe if one of the words will maintain an aCtion ; Ploxd. 118, 

as in an avowry for two rents, and on? 1s arrear ; ſo where a 

writ is brought tor two things, and it. does not hold for one of 


them. Geadfrey's caſe, 11 Co. 42. 45. 6." 46. a. 


CASE EXXI: 


Ts indebted to B. A. aſſumes to B. that if B. will forbear ge Jac. 
4+ Paululum temporis to ſue C. that he, wiz. 4. will pay the 6, Es 
debt of C. this 4s not a conſideration to maintain an A/ſump//t. 759. : 
The fame law of words to forbear ſuit for a ſhort time. Judged ? &*: 933: 250: 
and afirmed in error. Pau/ulum temporis, or a ſhort time, may whe? bs 
be the next inſtant. : 


In ſuch caſe, forbearance of ſuit for a reaſonable time is a good "7 29 0:2 cp 3. 


R flue : | Et ' Collatera! promiſes 
conſideration : for it.is left to the court to judges of it; and the © wg bind unites 


plaintiff's declaration ought ro ſhew how long he has forborn ; put in writing, 
and upon this the court may judge, whether ſuch forbearance , 0. 7 
has been for a reaſonable time. GE, z Cr. 665. 

| | | = 8 &fs 084. 
*:CA SE LXXI.. 6 Pane cc, 
nf, leh 7 ge 302. 
FT* HE flander was, thou doſt lead a life in manner of a Mic. :t Jac. 
rogue, I doubt not not*but to ſee thee hanged for ſtriking + wt > es Flext 
Mr. Srdman's man, who was murdered: theſe words are not aQti- uw 
onable ; for they are not poſitive for the murder of Mr. Syd s 
ſervant; he might be beaten by the plaintiff, and murdered by 
another. Actions of ſlander do not lie upon inferences, 


CASE LXXIIL. 


i Brings an FEje&#ione firme againſt B. for lands in three vills ; x 6 F 
' the defendant pleads not guilty ; at the Ni privs the de- ; Roy - ba 
fendant pleads, entry after the laſt continuance into two acres, Mich. 8 Jac, 


parcel of the premiſles, and does not ſhew in which of the three $3: £31. Wage ads 
vills : Reſolved by the judges of both Benches, that at the N:/j Prius, Nt Prius, Juftices, 
it is in the diſcretion of the juſtices to receive a plea after the Pleding, Juriſd.gi. 
laſt continuance, or not : for it delays juſtice. The juſtices of $7, 
Nifs Prius may accept ſuch plea, and certify it with the record, Yel. 180. 

and not take any verdict. The juſtices of Vit Frius cannot ac- THe 38. TTY 
cept a replication to a plea: pleaded after the laſt continuance ; ; cx 4 MAGE 
neither can they ſuffer it to be amended ; for their power is Sk 454, 450. 
limited. This plea was not good, for want of expreſſing in 0 
which of the vills the ſaid two acres lay: for the court docs Yel. 112. 


not know out of which vill a Ferre facias ſhould be awarded to Carth. 136, 
try 1t. 
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/ P. 12 Jac.B. R.. jury: appeared a at the firit day, and have had the view, A writ of 


Fat 0p” Ti without a petition to the King. Judgment zs given in the Com- 
1H. 7. 19. mon Pleas; :nd affirmed upon error, in the King's Bench ; and 
oe, upon a writ of error, the judgment in the King's Bench is re- 
21. 3. verſed in parliament : this does not reverſe the judgment in the 


Yel. 118. | | OL 1 ng * 
Far, 184 - | By all the judges. 
Damages only are to be inquired of in this caſe; this inquir y 
Is only an inqueſt of office ; error will he upon it. 
Proprietas verborum ft Jalus preprietatum. 
* Page 303. * It ſeems to me that a ſpecial writ of error might lie in this 
Far, 121. caſe, to reverſe both judgments, if there be cauſe. 
2 Keb. 31g. 
"S26- 149-:--- | | | 
CASE: LAXVL 
Lay rn "RE SPASS was brought the 25 Sepr. 1 Fac. with a cont1- 
5 Co. 49. 2. b. nuando to the 27th of Novem. atter ; upon Not guilty 


hotys.. = ment was not Qzod capiatur ; tor a general pardon pardoned all 
Cr. 207. _ offences until 24 Sept. 1 Jac. and upon this, the force, which 
oa. nee ee gives a fine to the King, was pardoned. 

191 - 
paſs, Amercement. Juaged and affarmed i in error. 
Yelv. 126, | 
. 1o9e:. Sublata cauſa tollitur effeftus. The force is the cauſe of the 


wt. ——_—_—_—_——__—_. I —_— Sl. —_ co - 


Seventh Century. 


CASE LXXIV. 


Hitt. 12 Jac. PRs CIPAL and bail, where judgment i 15 given againf the | 
ad gc £660 | principal, and another judgment againſt the bail, they can- 
fob -:. Doftor not Join in a writ of error ; for theſe are two ſeveral judgments. 
Arg calw. "This writ of error was in the Exchequer upon the judgment jn 
irror. Joynder in 
AGE the Scire jacias. A writ of error does not lie there, Qyod cram 
1 Cr. 3-0, 481, 561, Vcbts refivet ; for the record is not there, but in the King's 
574» 5+ Bench : and a Sure /ac:as is out of the ſtatute of 27 E. which 
gives power to examine judgments in the Kutg's Bench. 


By all the juages. 


CASE LXXV. 


Mo oy N ailtſe, ah defendant conliltits the action; the Judement 
TN. Y $24. (hall be, Duod recuperet Per-.. wiſum recogntterum : for the {214 


Cr 335. and 341. : uperſedeas 1n itle 
Sl hooker Hey. I in parliament 1 1s a Super fedeas If ; it cannot be granted 


Afiſe, Judgment, Er- (tC mon Pleas ; for it 1s another juagment ; and the writ of 
ror, Patliamevut, d#- pl : 

= Way error which was brought, was to reverle the judgment given in 
1 Keb. 318, 9. the King's Bench. 


Co. Lit. 126 b. pleaded by the defendant, the plaintiff had judgment : : the judg- 


Strickland -vertus 


fine ; the force was upon the firſt entry, and that being pardon- 

ed, the King ſhall not have a fine ; the judgment ſhall be ud 

Salk, 633, g. 7107 Capiatur quia perdemnatur : and he ſhall not be amerced in this 
calc, 


CASHE 


% 


TAEHE King makes a leaſe for 21 years to Y. the King, re- Jac. : 
citing this leaſe, grants the reverſion of this land to B. 2" Blague's cafe, 


the King. 


Seventh Century. 


CASE LXXVIL 


| 


* 197 


and A. bad ſurrendered his leaſe to the King before the ſealing of Patents, Recital, OF- 
the ſecond patent; the ſecond patent is void : for the King had <5, Grants, Core- 


not the reverſion, but the poſleſſion, at the time of ſealing the RN OO 
ſecond patent. But where the King has the reverſion of land or 


A manor expectant upon a leaſe for years made by a common per- 


ſon, and grants the land or manor by patent, by ſuch words, 
the reverſion will paſs : for the reverſion of the land or manor is 
the manor or 7erra revertens. Dyer 233. Leaſes cf record ought 
to be recited where the King grants the reverſion ; but not 
leaſes not of record : for the ſubject has not proper means to 
come to the knowledge of them. A Non o/fante in the patent 
helps the non-recital of leaſes of record. In the caſe where 4 
ſubject has an office in' fee, and grants it to A. for liſe; and af-- 
terwards grants the reverſion to the King in fee; if the King 
grants this office in fee 7o B. without reciting the grant to A. 
although it is not of record; the grant to B. is void : for the 
grant of an office has reference to the exerciſe of it 17 praſents, 


| and :nother had the poſleſſion and exerciſe of this office at the 
time of the King's faid grant 7/0 B, Where an office is only an yy, ;; 


- . n | ; O, Ig ; 
office for life, as the ſtewardſhip of a manor, the King may grant F 


it to have and exerciſe after the death of the ſteward who has - 
4 grant for life; and a common perſon may make ſuch a grant. 


g El. Dyer 259. a. 1 Cre. 279. A grant of a Corody ae futuro, 

after the death of the preſent grantee, or a preſentation to the 

biſhop, to take efiect after the death of the preſent incumbent, _ 

is void. Theſe are nothing but recommendations. 39 H. 6. 48. * Co. 55. b. 


FN. B. 271. | 


Omnium domos Regis vigiha cuſtodit, omnium otium i/lius induſiria, Patents, Appeal. 
omnium vacationem illius occupatio defendit : and therefore the judges * oy a. - ; 
ex officio, and every one elie in his ſtation, ought to afliſt the no SE Fs 
King in his rights : and the judges are bound ex cfjici0 to take Hob. 226, 310. 


notice of every ſtatute which concerns the King. Ir any thing is 
ſtolen from the King, any ſubjet may have an appeal of it, to 
do right to the King. 17 E. 3. 13. Stamford 61. 


Rex nec faltere poteft, nec falli.. 


* The King's patents are not to be avoided by nice and ſubtile * Page 304, 


conſtructions and interpretations : for decer principis beneficium 


efſe manſurum. A fortiori of a ſale for a conſideration given to 
1. Where the King's patent creates a new eſtate, of which the 
law does not take knowledge ; as where the King gives land to Hob. 224. 
A. and his heirs males ; or grants land to his eldeſt ſon, & 7p/ivs 
& beredum ſuorum, regum Anglice filuts primogenitis, in regno An- 
glorum hereditario ſucceſſuris. 18 H. 8. Br. Caſes, Prince's caſe, 8 Co. 1. 
Berwick's caſe. Coke. Theſe patents are void. $5 Co. 93. 6: 
_ 2. A patent which recites the King's title, and miſtakes it, is 
void; as where the King grants L, manor or land which he hos 
4 oF 
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2 Salk. 547, 548. - Probibition may be awarded after ſentence in the Spiritual 
ER” Tr court; @s if a fimoniacal bargain of an advowſon be pre- 
HEE Sy #5 tended in the Spiritual court; a prohibition } lies. No prohibi- 
5 Jac... tion lies where in a ſuit for a legacy it is pretended, that the 
Gs wig teſtator was zn ideot or non compos mentis. It does not lie in any 
2 Inſt 603. Dy all ſuit the Sonigance-of which belongs to the Spiritual court ; a3 
ras MM of Eng- where they reject a matter not proved by two witnefle It two 
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by the attainder of 4. and 7 7ruth, he his it by another title : 
10 Co. 109. this patent is void. 9 FH. 6. Liegat Ss caſe. Coke. Alton Woods 
i C0.49 *-. ----Qafe; Cote:-|5. | | 
Hob: 222, 228, 230; 4. A patent upon A nkderation executory, and not perform 
231. ed, is void. Berwick's calc. Cote. 
$00; 95 8 | 4. A patent 21 generalibus without reſtriftion ; as if the King 
grants 0mnes ferras "Juas or maneria ſua, or releaſes all demands ; 
is a void patent. 2 H.7. 11 H. 7. 
 Dolus SE Ry in generalibus. 


$ C633; 5. A patent of lands in general, with a reftriction to a te- 
nure, or occupation, or poſſeſſion which 1s falſe, is a void patent ; 
otherwiſe of a patent of the manor of Dale, or any certain 
thing, a falſe addition does not vitiate the patent in this calc; 
for the addition 1s ſurpluſage. 

6. The King's patent ought to have ſpecial words, where the 
| King's prerogative is concerned; as in grants of mines, fran- 
chiſes, fines or amerciaments. The King's patent of the benefit 
of the year and day of felons attainted is void. 43 E. 4. Corone. 
Fitz. 310, Stamp. 50. $0 of ports and harbours of the ſea, or 

atents concerning juſtice or mercy touching the lives and eſtates 

of the ſubjects: Theſe are annexed to the King's perſon, . So of a 

_ lapſe, without ſpecial words, 

18 El, Dyer 350. 7:43 Ale #19; 21 E444 1.48 5-1 The King's 
patents ex gratta ſpecial, certa ſcientia & mero moth : are to be con- 

Fc. Licraloen,*-- ftrued hberally againſt the King. See my Repertory, title Patents. 
For ſuch patents are to have ſuch words to avoid Lach ſubtilties. 

it is a diſhonuur to the King, and a contradiction to the patents, 

to avoid his patents by nice ſubtilties. Regrs ſunt Dii in terris; 

Deus ſeniel locutus et (and his faying will ſtand). Ego ſum Deus & 

151 mutor. The Ring's grants which concern the government of 
tha land, or high prerogative, are not valid ; even tho' they be 
ex grata ſpecialty certa ſcientia & mero motu : For thoſe matters 
ecterent perſona, & a pe -ſona Jeparari nequeunt, 


Hov 296. 188, Church-wardens ſue one . in the Spirituzl court for rep? irs, and 
Prohibition, Jur:{Jic one of them releaſes ; it will not avail him ; for it belongs to the 


tion, teimoignes, narithioners : this releaſe allo is worth nothing i in our law. No 
3/rincipal and Accel- 


fory, protubition ſhall be awarded where the principal caſe belongs to 
Yel. 172, 3. their COgnizance z but all incidents to it ſhall be determined by 


2 Tr. 234; 
2 Brownl. 215, their Law, 


: 2 AF feqratur fuun principale. 


Jeventh Century. 


CASE ELXXIX: 


A Makes a leaſe by indenture to B. for 21 years if C. fo long 

| lives; C. is dead at the time; this leaſe is abſolute. A. '© J:c. 
covenants by this indenture with B. that he A. has full power Jr w_—_ _—_ 
to demiſe this land to B. as aforeſaid; in covenant brought by Leafes, Conditions, 
B. againſt A. upon this, he need not ſhew how A. had not full Eovnts, Notice. 
power : it 1s ſuificient for him to declare generally that 4. had WA 
not full power : for what power he had lies in the knowledge of 15 4. 7. 1. 
the covenantor, and not in the knowledge of the covenantee. & - 7: 30. 

A. makes a leaſe to B. if C. lives for 21 years, and C. is dead Few nn? 


: k . ; we. ; 3 Lev. 170. 
at the time ; this leaſe is void : for the condition is precedent, Yel. 40. 


A leaſe for 21 years is made to A. to begin after a leaſe for 21 & J8; $044. 32% 


| | ; Do&t. placit. 61. 
years made to C. ſhall determine; whereas in truth no leaſe was 1 loft. 304. b. 


made to C. this leaſe to 4. ſhall begin immediately. The law ©: Jzc. 312- 
requires truth and convenient certainty in counts and pleadings : 5 Oo ut 6 
this certainty ought to be ſhewn by him, who, in intendment Dyer 93- 

of law, has the moſt certain knowledge of it. Noke's caſe. C9. 2<%ins 339. 


| | | 6 Co. 34, b, The 
| | Carth. 9, 10. 


A AS F XXX. 2 Vent. 271. 


3 rh 
| | | 4 C0. oO. 

A Brings treſpaſs againſt B. for taking and carrying away his 

' tithes; the detcndant pleads, that the King was ſeiſed in 8 Jac, rw. _ 
ice of the rectory to which faid tithes belong, and gave them by a $9 RG 
patent to C, for lite, who made a leaſe for years of them to FE. Levfield's caſe, 
and that the defendant as £.'s ſervant, and by his command, Mooftrance de faits, 
took this corn and carried it away ;- without giving colour, or ns Os | 
ſhewing the King's patent made to C. the plea was judged bad ; Toes pk 
the plaintiff had judgment, affirmed in error :. for in the caſe of 1 Salk. 198. 
parties or privies 1n intereſt, who come to a particular eftate, 2 ie as, 
derived out of another, which requires a deed to create it, as in 227, 317. b. 
the caſe of the King's patent, or a leaſe of a corporation, or in ©: 2: 299, 44's 
caſe of the grant of a rent, or of any other thing which lies HVE. jae.-76; a. 
grant; the firit patent or .deed ought to be ſhewn : otherwiſe of 109, 292, 317, 369- 
thoſe who come to {ach things by a& of law ; as tenant by elegit, '%-9 9? _ "155, - 
or ſtatute, or tenant ia dower, tenant by the courteſy, &c. 1 Roll. Rep. 332. 
Cro. 2 part has this caſe, 44 E/, In debt upon the ſtztute of 2 Rol. Rep. 172, 
2 BE. 6. for not ſeparating of tithes, and the firſt patent is not &;;, 310. 
ſhewn : and yet good. That caſe is in the declaration, and the ye. 63. 
laid firſt patent is not ſhewn in the declaration ; for it is only a 1 Vent. 126. 
conveyance to the action : but in the principal caſe it is in bar dough 56 
to the action. _ | nei en Of 

* 'There need not be any colour for tithes; for of common #* Page 206. 
right they belong to the parſon. Where colour ought to be 10 Co. go. Dodr. 
given, and it is omitted ; or for doubleneſs, or a ſpecial plea, P*** 77: 


| . | s Cr.-229; 
amounting to the general iſſue; a general demurrer will not c:. Dry," 


ſerve for tuch faults; by the ſtat. of 27 El. for demurrers, the Dyer 366. pl. 35. 
demurser ougEt to be ſpecial, ſhewing the cauſe : and if the de- $"*:.<owowr, 27: 


Br. Colour, 31, 56- 
murrer be general, and there 1s no other cauſe but ſach faults, Flowd. 281. a. 
Judgment ſhall be given againſt him who demurred. Upon a Perk. Sev. 63. 
plea to the juriſdiction, perſon,” writ, aid-prayer, view, efloin, 


voucher ; 
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5 Co, 121, _ voucher; and demurrer joined upon ſuch plea or prayer ; and 

| ruled againſt him who demurs ; there is only @ ;udgment to an- 
{wer over, FE A VE WED BED 006th 206 PT 
CASE _ LXXXI. 

Yel. 6, 211. 7 HERE a writ of error truly recites the names of the 

"ok $60 parties to the action, the action itſelf, and the thing in 

Noy 44. demand ; although the writ of error abates for other defects; a 

3 Cr, 891, new writ of error, de recordo guod coram wobis refidet, well lies. 

Hill. 9g Jac, Orde , 


verſas Moreton, Juſtice is haſtened by it, and the parties put to leſs expences in 


'Fr. 44. Et. Adams the proſecution of their ſuit. 
verſus Andrews. 


ew ww Ofen Tr- 4 H. 5. In the King's Bench error accordingly. 3 77. 6, 

adjudged. Variance, Fif2, Record, 17. accordingly. 3 H. 6. 26. Dyer 164. accord- 

Remover de Record, jnply : for a writ of falſe judgment. 4 El. Dyer 206. In attaint 

Error, Faux Judg- h 9 . | | 4-3 S | 

drocngy ® where a Certiorar; was to remove a record in the time of one 
King, and the record removed 1s of the time of another King ; 


the firlt is not removed at all. So upon a writ of error. 


CASE LXXXE.. 


G _ Catvivms AA Scot born after the death of Queen Elizabeth, is a Leige- 
SE : \ man of England : otherwiſe of a Scot born before : for after 


Alien, Denizen, the death of Queen El/:zabeth, the Engh/h and Scots became ſub- 


rake 7. *7- jects to one King ; and their birth being under the allegiance of 


See concerning Ali- ONE King, 1s all one with thoſe of Wales and Ireland. Calvin 


ens, the ſtatuces fol- 4, J10tus in Scotland brought an afliſe of lands in Middleſex ; and 


ps I w.;z. it was pleaded to his perſon, that he was an alien born in Sczt- 


cap. 6... land, after the death of Queen Elzabeth, ſub ligeantia Regis Scotia 
12 W. 3: Cap. 2 there was a demurrer upon this plea; it was adjourned ſeveral 
7 Annz, Cap. 5. 5. 6:4 X 
1G. 1, cap. 4 terms: of laſs it wwas reſolved for the plaintiff by all the judges of 
'5 G.1. cap. 27. England; and only a Reſpondeat ouſter againſt the defendant, and 
40.2 ap. ..- of peremptory ; although it was adjourned, as aforeſaid. 
A Scot antenatus has a ſon born in England; this antenatus is 
made a denizen ; and purchaſes land in fee, and dies; this land 
does not deſcend to his fon : for the ſaid ſon was not born before 
the denization of the father. So of every other alien. But of 
'a ſon born after the denization, the law is otherwiſe : for the 
_ denization gives him Engli/h blood as to the iiTue born afterwards 
only. It is otherwiſe of naturalization. | ES 


5 Co. 111, a. If a demurrer is joined upon a plea to the juriſdiction, perſon, 
Yel;-+1 2; | , - Þ "Re R { | 
Al 66, 66. writ, upon view, aid, voucher, effoin ; although it be adjourned 


to another term, and judged againſt the defendant who pleads 
ſuch plea ; it is only a Re/pondeat orfter. If the plea to the writ, 
_ upon iflue joined, be found for the tenant or defendant, the writ 


Carth. 433, ſhall abate. If to the perſon, ation, or juriſdiction, and it be 
nf =gh-25 feund for the demandant or plaintiff, he ſhall recover the thing 
7 Kb. tom in cemand. ' Upon a counterplea of view, reſceit, efſoin, or aid ; 


Rayw. 111, 119: and found for the tenant upon ifſue joined ; the writ ſhall not 
| abate : but view, reſceit, effoin, aid-prayer ſhall only be awar- 
ded. Upon a counterplea of voucher, if it be found for the 
tenant upon iflue joined ; the judgment ſhall be, that the TORenr 

2 {1 
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ſhall and : if for the * demandant ; the demandant IO reco-* P 
ver the land : and it is fo ordained by Well. 1. cap. 39. 7 HB. 6. 
41:15. 4. Fitz. Aifiſe, 334. 436 Af. pl. 6 Where the view, 
efſoin, aid or reſceit are demanded ; and it is found for them 
upon a counterplea; the demandant is only delayed ; and this 
delay 1s ſufficient puniſhment for him ; and the writ is admitted 
good, and ſhall not abate. Upon a counterplea of voucher where 
it is found for the demandant ; he ſhall recover the ind : for it 
is ſo ordained by the ſaid ſtatute. In caſe of a plea to the writ, 
perſon or action, found for the defendant or tenant ; the defen- 
dant or tenant 1s unjuſtly troubled ; and therefore the writ ought 
to abate. The law preſumes greater delay and expence upon a 
trial by a jury, than upon demurrers ; if upon any of thoſe pleas 


there be a trial by a jury, and it be found for the demandant ; 
he ſhall recover the land. 


age 7s 


CASE LAXXIIL. 


Pur King cannot grant to any one a power to diſpenſe Hill. 2 Jac. 


. 7 Co. 36. b. &c. 
with any penal ſtatute, Juſtice and mercy are inſeparabl i Co. ws. 


annexed to the crown, and cannot be transferred. If penalties fe ge f ds, 
are given by acts of parliament for relief of the poor ; the King tors, Pardons, Pa- 
.cannot diſpoſe of 7bemm otherwiſe. The King may difpenſc with 0” Pegg ne 
malum probubitum before the offence is committed: and pardon Davis 69. b ; 
it after it is committed : the King cannot diſpenſe with malum in 7dr. 448. 


ſe before it 18 committed ; but he may pardon it afterwards. G6" Re 
By Fe Judger of England. Co. Lit, 120. 
4 ©0:45-Þ; 


3 E. 3. Fitz. Corone, 310. the King cannot grant to another hogs WM \r 
the year, day, and waſte given him by the law ; for he cannot Seſc. 2. cap. 2 
transfer his mercy. As to malum 1n ſe, as a TY rape, bur-- 

-glary, robbery ; the law preſumes that after the offence is com- 
mitted, the King will not pardon it without good and grave ad- 
vice. {lhe ſubje&s appeal cannot be taken away from him for 
rape, murder, Goay or robbery, by any pardon granted by the 


King. 2 H. 7.9. Dyer 59, 93, 323. Stamp. 102. Hoo. 146, 
11 Co, Caſe de Monopolies. 


C-A$ E- LXXXIV: 


HE King, tenant 1n tail of the gift of his anceſtor, may 2 Jac. | 
bar this intail by a fine levied to him of this land ſur co- 7,09: 32: the caſe 
of the King tenant 
nuſance de droit come ceo, and by grant and render of the ſaid land jn tail. 
to the ſaid conuſor. But becaule this conuſor has not any eſtate Prerogative, Tail, 
before his entry, he ought to have the King's patent to enable Judges, Pardon. 


him to enter, The King is within the ſtatute ge dons < for he 


5 Co. 14. b. 
takes the eſtate tail in his natural body. "0D ' $6 
. Rep. 153. - 
By both epie juſtices and the chief” baron. Plowd. 243. 9 *% 


248. be 251. b. 
The King is not bound by any ſtatute, if he be not expreſly 73%. TAY 
named to be ſo bound. It is a maxim in law, There is no ſta- co. 7. b. 
tute without him ; every ſtatute has his name: but a ſtatute See the 1 Anna, ſeſf. 


ls hich 
which binds him ought expreſly to mention it. Jef. 2, cap. 35. pil he of 
A L a{Cer= crown-lannds, 


11 Co, 68 b, 


1 Co. 44. b. \ ron 


_ 4 * 4 
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aſcertained aid : but the King was not bound by it, until the 
ſtatute of the 25 FE. 3. which aſcertained it 1n the caſe of the 
| King. The ſtatutes of limitations, as Mertg, Marlebridge, 
22 H. $. for limitation of actions and entries, aid not bind the 
King, until the ſtatute of 21 Joc. 1. the ſtatute of Weſt. de donis 
made to ſubjets, binds the King : for a gift in tail relates to the 
natural body only. If tenant in tail committed treaſon ; the 
31 Co. 72. b. land was not forfeited to tne King until 26 FA. 8. cap. 13. for- 
merly it was conceived, that tenant in tail had but an e/ate for 
* Page 30S. life, and that * the heir 1n tail ſhould be received ; upon aetault 
of the tenant, in a Pracipe quod reddat brought againſt him. 
2 E.2.. Fitz. Reſceit, 147. 5 E. 2; 101d. 162. 1” 
| There is another maxim in law, that the King can do no 
wrorg : and this maxim takes away the diſcontinuance of the 
revertion of a ſubject depending upon an eftate tail in the Kihg, 
where the King's grant by his patent of land in tail, paſſes it in 
fee ; for that is a wrong. The ſtatute of 7/7. 2. for uſurpations 
to churches, binds the King ; for uſurpation is a wrong. The 
it Co. 72. b. ſtatutes of 2 E. 3. 10 E. 3g. 14E. 3. 13 R. 2. ordained, that 
8-174 "the King's pardon of notorious felonies, rapes, murders ſhould 
not be granted or allowed ; although with the words of Non cb- 


flante any ſtatute : yet patents of pardons of ſuch offences were 
Qu. de hoc at this allowed with a Non cb//ante any ſtatute, and notwithitanding any 


= day upon the 1 W. c/auſe to defeat the Nen objiante. In my time no ſuch pardon was 

; & M. fell: 2. GP. 2: oafled and allowed (that I ever heard of) without the judges 

i certificate, before ſuch pardon was granted. If any ſuch pardon 

= be pleaded before any judge, he ought not to be tam frofi ab- 

j jefigue animi to allow it immediately; if he does ſo, he is not 
| worthy to be a judge: he ought to reprieve the priſoner, and 
| 


fignify the circumſtance of the offence to his Majeſty ; and upon 
this, right ſhall be done with regard to the publick good. 


CASE LXXXV, 
I : Joc. 6 dif \- P ON the King's demiſe, at Common Law, a general re- 


| PE 4 Pow ſummons or reattachment would ſerve after ifſue joined ; 


ceſs. for the record is full : but not to revive aid- prayer, garniſhment, 


| t E. 6. cap. 7. youcher or precets, without a ſpecial reſummons or reattachment. 

4 Judges, Othcers, De- : G : : 

[ wiſe le Roy, Ap The defendant after verdict found for him ſhall have a Certivrar: 
pods. ; after the King's demiſ2, to have his judgment: the plaintiff a_ 
og Rag reſummons or reattachment, NE 


At Common Law the proceſs was determined by the 
King's demiſe: but in an appeal of death, formedon and otner 
real actions againſt the pernor of the profits, which ought 
to be brought within a year and a day; the plaintiff in theſe 
caſcs may have a Cer7:vrari to the ſheriff to return the writ, and 
a reſummons or reattachment againſt the party, as the caſe re- 
quires. , 1 E. 6. cap. 7. ordains that no action, ſuit, bill, or 
plaint depending, ſhall be diſcontinued in any ſuit between 
party and party upon the King's demiſe ; and that any judicial 
proceſs may be returned and executed. New judges upon the 
reprieve of any priſoner * attainted before their predeceſlor judges, 

4. may 


+ Convicted, 


> < 
Jn 
_ my 
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may proceed to judgment and execution. * At this day all Dyer 165: 
ſheriffs, judges, juſtices of peace, efcheators and other officers £9"). 79, P' mY 
are determined by the King's demiſe; except thoſe which belong 4 & 5 W.& M. cap. 
to corporations, who are to continue always by their charters ; '8: 

and thoſe which are elective by writ, as coroners of counties, 

and verderors of foreſts. Jf there be an information at the King's 
ſuit, or an action popular, although ſue be joined or demurrer ; 
all abates by the King's demiſe, except the information : ſo of 7 Co. 31. a, 
An indidment which concerns the life of a man, in the time of 
another King, the priſoner ſhall plead d- nov», although ne has 

leaded before. An original not returned, 1s not aided by the 
laid ſtatute : the non-venue of the juſtices is aided ; for it is not 
a diſcontinuance ; but the parol is only put without a day, and 
ought to be revived by reſummons or reattachment. A bill not 18 El. cp. 14. 
filed brought by an attorney, 1s aided after verdi& by 18 El. of Hob. 281, 282. 
Feofails, A billin B. R not filed, for treſpaſs in Middleſex, is 
| aided. Dyer 119. An extent and Lyberate are not aided. Dyer 206. 
for they are not proceſics, 
* Where a ſuit is diſcontinued by the ule of the party, and & Page 

put without a day ; the plaintiff in it is put zo ſue a new original. Ant. 228. 
3+ 7. 0. 20. 3 4.4.6. 7 E. 4. 10. 


309. 


CAS FE. LXXXVI. 


g HT of trees cut in HHer/ey; the defendant pleads that yin. 8. Jac. Brock 


the place where the treſpaſs 1s ſuppoſed to be committed, ng Spencer. 
1s called Newlands in Parochia de Hur {/ey; and that it is a copyhold, 2's Vn Trial, Intend- 
parcel of the manor of Dale in Heurſ/ry; and that a copyholder, menc. 


by the cuſtom there, may cut trees ; ilve was Joined upon the Yelv. 26, 27. 
\ 2 Leon. 187, 


cuſtom ; and the viſne was of Hurley, and well; for the pariſh ; c;.':6,,; 40. 


ſhall be intended a vill. 1 Syd. 10. 
1 Cr. IG. 
11 Co, 25, a. 


JSuaged and affirmed in error. 


If treſpaſs i 1s alledged in a manor, the viſac {hall be of the manor: 68. 7. 3. Arundel's 
if of a manor in Dale ; the viſne ſhall be of Dale, for this is more E=: 


Cr. 83 
certain and reſtrained : and it is well of a manor. Croze. Where Coke / KT ſuter 


the fact is alledged 72 Pareochia de Dale ; in this cale the viine chertas, cap. 9. 
ought to be of the pariſh of Date. 


-C A S-E LXXXVIE. 


12 Jac. 
| 1 Roll. R, 233. 
N treſpaſs againſt three ; one pleads to iſſue ; the plaintiff has 2 Roll. 34. 
a verdict againſt him, and judgment : the other two demur ; Hare 70. vir Jolm 
awrence's Caſe. 


a Nelle proſequi is entered as to them ; yet the plaintiit ſhall have 1 cx. 239. 
his execution againſt him whom he has the judgment againſt. If Treſpals, Jadgmont, 
the Nolie proſequ: had been entered, before judgment againſt any of Releaſe, Note proje- 


gui, Ditſcontinuance, 
them ; it had not amounted to a releaſe to them all ; but only to Noaluit, Ameod- 


a waiver of ſuit. Where a joint judgment is given againſt two or ys TR 
three in treſpaſs or debt ; a releaſe of execution againſt one, takes Kr " 


away the whole execution ; for the execution ought to be joint, 2 Salk. $554 457+ 
| 3 Cr. 702 

as the judgment 1s. SK (06-101; 224; 
1 Syd. 76. 
Mo. 624. 

_ Cr, Car. 239, 

In 2 Lev. 17» 

7 H, 6. 27. 


Tudged and affirmed in error. 
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Seventh Century. 


e Co. $6, b. 


Co Tt. 1239. b, 


5 Saltz. 244. 


_ | 


CE ——— 


In the principal caſe, if ſeveral judgments had "BO given ; 
they could not join in a writ of error; and there ought to be 
ſeveral executions. In the principal caſe the three defendants 
Cannot join In a Writ of errde : for, the two againſt whom the 
Nele proſegui is entered, are not damnified. In Uebt againſt two 
by ſeveral Counts and one Precipe, a nonſuit as to one 1s a nonſuit 
25 to both ; for the writ 1s one, and the pledges ae projequends are 
the ſame: but a Giſcontinuance againſt one 1s not a diſcontinuance 
azainſt the other ; for there are ſeveral declarations againſt them ; 

and the continuances are always aftcr, and purſuant to the count. 
If treſpats, debt or other action is brought againſt two, and in 
the continuances one of them 1s omitted : this is v/7zum Clericy, 
and is amendable. If the declaration omits one of the perſons, 


or one of the things in the plaint; it is a diſcontinuance and error 


not to be remedied where judgment 1s upon default or demurrer : 


_ otherwiſe if by verdict ; for zhen this 1s aided by the ſtatute of 


Os LE. 156. A. 
Hob. 235. Vicars, 
verſus Langham. 


'Trial, Challenge, 


Viſcount, Juror. 


* Sur le Diltreſs, 


Dally 24, 


2 Keb. 26. pl. 9. 
Jac. 

Hob 5.Crowe' Caſe: 
Viſne, Conſenſus, 
F.rror. | 
1 Sid, 339. 

vr C0.-36:-b.:40; b.:: 
Yelv. 218, 

1 Bulſt. 216, 

6 Co. 47.4. 

This Caſe is ſtated 
here ſomewhat dif- 
ferent from Hobart, 
but agrees in the 
principal DoQtrine, 
1 Cr, 284, 

| Keb, 46, ZI, 
Aut, 159, 


Teofails. 


*CASE LXXXVII.L 


HE plaintiff and defendant are at iſſue ; a jury is returned, 
and it not being full, the plaintiff prays a Tales ; the jury 
* b by the Tales is returned full ; the plaintiff challenges the array 
for kindred between the ſheriff and the defendant ; it is ſo found 
by the triers, and the array is quaſhed ; a Yenire /acias iſſues to 
the coroners, to try the ſaid iſſue : the plarntif” has a verdict for 
him, and judgment affirmed in error. 
For although the plaintiff prayed the Tales, the time was not 
come to challenge the array, until the jury was full. If the ſheriff 


was indifferent at the time of making the array, although he be 


not ſo afterwards, the array cannot be challenged. A juror may 
be challenged for a caule arifing after he is ſworn, and not z ee 


at the time when he was ſwor Ne The array cannot be challenged 
after a juror i i [worn, | 


CASE LXXXIX. 


' Brings debt again{t B. upon an obligation bearing date at 
Coventry. This ſuit was in the King's Bench, removed 
er out of Coventry, a Procedendo was awarded to Coventry ; by 
= 8leement between the parties, the Precedendo was not delivered, 
tf the plaintiff proſecuted his ſuit in the King's Bench, and laid 
e ſaid action in London ; upon iſſue on non e/? factum pleaded, 
we plaintiff had @ vera, and judgment ; reverſed in error, not- 
"ithitanding the faid conſent of plaintiff and defendant, and al - 

though this action be tranſitory. 
11 Elz. Dyer 254. Croutch's caſe, conſent cannot take away the 


natural and effential viſne. 27 H. 8. 15. 44 E. 3. 0. 


ts 


. CASE 


- . a ——_— _Y a— 
——_— C—— . 
td . Pra 4 
w—_ 
= 


Seventh Century. 


1 Bulſt, 126-7, 


C A S'E p 4 net | | 2 Roll. 623. 
of | BT to Jac. 
A N action of trover and converſion dedecemTodd:s Lane, Anglice oper Kon: 


todds of wool, & decem Pipis Vini, Anglice pipes of wine, del's Caſe. 
in Civitate de Coventry : the plaintiff had judgment in this cale, ® we L4. 
although the Yenire facias fuit de Civitate Coventrie, and although __ EI * 
the ſaid words Toddas and Pipas are not Latin words : affirmed in Yel. 68. 
error. In ſuch caſe de Civitate is good ; ſo de Vicineto Civitatis, wag Faux Latin, 
either is ſufficient, oy Try 
| 1 Bulſt, 127, 

Cr, El. 32, 210. 


CAS E XCI. | 2 Cr.-493. 
Fm | | Poſt. 333. 
A Seiſed of a manor to which an advowſon is appendant, makes p. z. Jac. C. B. 
=** aleaſe for life of the manor, excepting the advowſon ; after Tuck's Caſe. 
the death of this leſſee, the advowſon is appendant : adjudged Ned 
and affirmed upon error in the King's Bench. A leaſe for life is Hob. 161, 
made of a manor excepting one acre ; if the reverſion of the 33 77-6: 33. Abbeſſe. 
, "© « Re of Sion's Caſe. 
' manor 1s paſſed, this acre ſhall not paſs : otherwiſe if the leaſe c;. $22. 
be made for years with ſuch exception. A thing in poſſeſſion 5 Co. 11. b. 
cannot paſs as parcel of a thing in reverſion, where a leaſe is 
made for life with ſuch exception : it is otherwiſe if part of the 
manor be leaſed for life, and afterwards the manor 1s paſſed in 11 Co. 47. b. 50. a, 
fee to another ; the reverſion of this parcel which was in leaſe Co. Lit. 324-b. 5. a. 
for life, ſhall paſs alozz with the manor : for the fee of it was 
not ſevered from the manor; and the manor is paſſed ; and a thing 
in reverſion may paſs as parcel of a thing in poſſeſſion : as in 
this caſe of the manor, the exception for life was an * expreſs « p,,.« FO 
ſeparation pro tempore. Where an advowlon appendant is granted ; co. RT 7” 
for life ; a grant of the manor afterwards to another, patles the Plo. 103. b. 
_ reverſion of the ſaid advowſon : the freehold of parcel of a 
manor in poſſeſſion, berng excepted where a manor is leaſed for 
life, does not paſs with the reverſion of the manor : but where 
part of the manor is granted for lite ; upon a grant of the 10 Co. 107, a. b. 
manor, the poſſeflion and reverſion of the' ſaid parcel paſſes with 
the ſaid manor ; for this parcel was parcel of the manor and not 


_ excepted. 


CASE XC. 


4 Upon good conſideration aſſumes to B, that he will pay B.P. 6. Jac. | 
= * as much money as he B. will lend to C. before ſuch a time; Cororiegh yerſes 
B. lends 100/. to C. before the faid time, which 1007. C. does not ;& on A 
pay to B. B. brings an action upon this promiſe againſt 4. but Notice, Forfeiture. 
gave no notice before the action brought, that he had lent the ſaid 
100). to C. yet the plaintiff had judgment affirmed in error : for 
he had no need to give notice; the defendant might have notice by 2 Salk, 457. 
C. or otherwiſe : notice by ſuit and proof in this caſe is ſufficient; 
B. is not bound to ſeek A. to give him notice. See my repertory, yh, $1, Hotme 


title notzce. verſus Twiſt, 


Where the breach of the promiſe is ſo private that the defendant to GE, = C. B. 


can by no poſſibility know it without notice ; the aCtion does not gerkthire, 


lie without notice : as upon the ſale of a ton of woad for as much 2 Cr. 432, 433. 


Yelv. 76. 
4M as 1 Co. 94+ 4. 
Poph, 164, 


-———. 


tt A— - lth 


| Seventh Century. 


as another will give by a certain day, without naming any one ; 

\ notice is neceſſary in this caſe before the ation brought : ſuch is 
alſo the law upon an Aſumpſitr, where the a&tion accrues upon a 
ſecret :& of the plaintiff ; in ſuch caſe notice is neceſlary : fo of 
an obligation where the ſubje&? matter of the notice 1s ſecret, and 
ex parte the plaintiff. 


CA $ EXCH. 


IIs aro axe" A, 1s indebted in 43oo/. to B. is taken upon a Capras ad reſponden- 
chagure-Chimabe,” *** dum to anſwer for this debt, and is reſcued by C. B. recovers 
Lord Lane, Reſcous jn an action on the caſe for this reſcous, the entire debt againſt ' 


ant Bp - C. affirmed in error : for no man ſhall be allowed to qualify his own 


gs wrong doing. The jury may give leſs damage, it the principal 
debtor be ſolvent. 
CASE XIV. 

Jac. - ; Leaſe is made for twenty-one years by indenture made at 

mat Denham, de terris in Parechia de Denham ; upon Not guilty 

Viſne, pleaded the viſne was of Denbam : and well. | 

38 H. 6. 15, Judged and affirmed in error. 

4 Leon, 52, 53. | 

Oy 22 - | ; OR Oe Te . | | 

Cr. Jac 667.  Thevill and the pariſh ſhall be intended all one; or that Denham 

Cr. El, 629. is a vill within the aid pariſh. 

"Fane $13... GC AS E--:XKCV. 

3 , 116, 259, Grant of the next avoidance of a church in Wigorne in Com. 

Sir JohnCarne'sCaſe. Wigorn' was alledged to be made at Briſtol ; the iſſue was 70 
| Plo. 231. conceſjit, and tried at Br:/to!, and well afirmed in error : otherwiſe 

page AR ER of non conceſſit pleaded againſt letters patents for lands : for the 

Cafe, patent is not traverſable ; the trial in this caſe of the patent ſhall 

Hard 158. . be where the land is. _—_ | 

Hob. 147. 156. 

1 Inſt, 125.a. 260.4. 

4 Co. 71. b. ; CASE. XCVYVT. 

2 Cr. 375. | 

nk 90. 4 Uſurps upon the patronage of one of the King's churches 

gt * divers times ; and had ſeveral clerks ſucceffively admitted, 


Tr. 4 Jac. the King inſtituted and inducted; and for many years reſpectively they were 
Myers gg u-ft incumbents of this church: A, has not gained the patronage by it; 
Cro. 123, | the King may grant this patronage to any one; for he is in poſ- 
Error, Prerogative, fefſion, and the patronage is in him. The King confirms the 


Uſurpation, Grants, | . SY 1. 
Paters, Confrma. PAITODAge tO this A. it is void ; for A. has not any patronage. If 


tion,  _ the King confirms to the incumbent of 4.'s preſentation his in- 
TON 140. cumbency, it is good ; for he is incumbent de Fafo; and the King 
2:H.6.26.” Cannot remove him without a Quyare impedit, by the ſtatutes of 


18E. 3.15. 25 £.3.& 13 R.2, 


11 Co.66. Magdalen EL 
College Caſe. Judged and affirmed in error, 


Co. Lit. 344. b. The King can neither do wrong, nor ſuffer wrong. 
2 Cr. 385. | 
_ See 7 Annz, cap. 18, 
that no Uſurpation 
among private Per- | | 
ſons ſhall diſplace the 4 CASE 
Eſtate of him who 1s 
intitled, &c, | 
Ant. 244+ 


" —— —— — 


Seventh Century. 


CASE XCVII. | 
HE King grants an annuity for forty years to B. to be 3 og Mary York's 
received by the hands of the receiver of the court of wards : | ——2PY 
this is as a rent-charge, and may be ſold by the ſheriff upon a 2 Cr. 78. 
PFeeri facias of the goods of B. It is otherwiſe of an annuity for ney 45g Nona 
years, granted by a common perſon. Reſolved in the court of pur Anns. - 
wards by the two chief juſtices and chief baron. ; 


CASE XCYN. 


4 Is indicted upon the ſtatute of forcible entry, and reſtitu- ye, 99. S. C. 

_ tution is awarded ; A. traverſes it, a Venire facias is awar- 2 Cr. 148, 9. 
ded, and diſtreſs with the Ni// prius ; after which comes a ge- key os = 
neral pardon, which pardons the force: the faid trial ſhall be *. ; 
"ſtayed. By all the judges of England: for the King will not 

.proceed againſt his pardon. : | 


CASE XCISX. 


HE King grants the wardſhip of the heir of his tenant ; jac. 

by knight-iervice to A. and afterwards the King makes 2 Cr. 56. Sir Drue 
this ward a knight : the grantee ſhill have the value of marriage, jg, 
or forteiture of marriage, if he (he ward) incurred a forfeiture 6 Co. 74. a. 
before he was made a knight ; and the ſaid grantee ſhall retain ©: Jac: 389. 
the land until the age of twenty-one years for the value of the ,,c._, e266. 
marriage. The making of a ward a knight diſcharges his body boliſhes this tenure 
and land for.the forfeiture of marriage, where he marries after 9% is incidents. 
he is made a knight. FE 

If the ward marries after he is made duke or earl, &c. it does 

not diſcharge his perſon, nor the value of marriage, nor the re= _ | 
tainer of the land until full * age Reſolved by both chief * Page 313. 
Juſtices and.chief baron in the court of wards. 


CASE C. 


T” Jetment in Durham ; ,iffue was joined in the time of Queen 5 Jac. Comin's caſe, 
E Elizabeth, and a Diftringas thereupon : and Alias Diſtringas oe >. on 
.in the Time of King 7ames of jurors, upon an ifſue joined 77 Cu- ham, Nis Prize, 
ria noſtra ; where it ought to be Regine Elizabethe ; and upon 00 89, 354, 04. 
this writ the jury is taken with Tales de circumſtantibus : adjud- ey 

ged good and amendable, affirmed in error. And it is well in Moor 684. 
Durham, for the judges there are judges of the entire record : Cath. 158, 370. 


: ; : 2 Salk. 454, 456. 
otherwiſe upon ſuch a trial upon a Nifi pris out of the courts , Salle p44 +5 


of Weſtminſter. Eje&ione firme lies of a coal mine, and of a Carth. 277. 


, 4 Mod, 143. 
 boilery of falt. 1 Show, 364. 
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7 Eighth Century. "'" ©"89 3158s 


CASE L 


A Forged a letter in the name of B. the maſter of C. fallly 7 Jac. Tracy's Caſe. 

x/ Le for 1col. to be delivered to 4. which ſum of his maſter's Pecet. 
C. had in his cuſtody ; and 2. ſeals this letter, as with 6, oy Prey co 

the ſeal of the faid maſter ; C. having received the faid letter b 

A. cauſed it to be read ; upon which C. #ntell/gebat that B. had 3 Cr. 629. 

directed this letter to him ; and upon this delivered the ſaid 1001. 

to A. (whereas 27 ?ruth B, never wrote ſuch a letter but A. forged 

it) C. the ſervant brought an a&tion upon this matter : it was ad- 

judged for him, and aftirmed in error ;; although in the name of 

the ſervant, and although the word zxtelligebat was not well aver- 

_ red and expreſled. 


CASE: 


A Bailiff of a liberty may have a deputy ; this deputy takes 8 Jac, Kent verſus 


A. upon a Capras ad ſatisfaciendum, at the ſuit of B. di- ap 
rected to the ſheriff, and 5:5 mandate upon it to the bailiff of ye. 51, 62, | 
the liberty ; and the priſoner being in execution by the ſaid Bailiff, Deputy, Refg 


deputy, was reſcued by E/ws ; the bailiff brings an ation on J": 


k , Thats 223 Roll. 407. 
the caſe againſt E/ws, Judged for the plaintift, and affirmed in Cr. El. 47% 
Error. ET - Ly Cr, Jac, 224+ 


CASE 1M.. 


{ Was indicted for a reſcous of one arreſted in London, upon a oF fac. Heart's Cala, © 
© plaint entered for debt, by a ſerjeant at mace; he was con- Cr. 472. 
victed, and fined 10/. and impriſoned without bail or mainprize, Tn, Fins, Errors 
and to be bound to his good behaviour : error was brought Gr. "pad 
upon this ; judgment was afirmed. There 1s no occafion for v7 2 Lev. 221. 
& arms in the indictment, by the * ſtatute of 37 H. 8. and it ſhall * 37 H. 8 cap. 8, 
be preſumed, that the fſerjeant had a warrant, by the entry of 9.58, 6h, S. 
the plaint. | gE X "3b. 
| 41 E. 4. 66. 


*CASE IV. * Page 216, 


| 1: B T upon the ſtatute of 2 BE. 6. by two farmers for not 7 Jac. 


ſetting forth of tithes ; upon Non debet pleaded, a verdict $79: Pager Caſe 
finds pro guer” 78 /. and damages and coſts ; the plaintiff releaſes gia, Monſtrans le 


the damages and coſts (for in this caſe, they ought not to be fait, Count. 


taxed) and has judgment for the treble value, The plaintiffs z W...C TA 
4 N de- i. 14, 


. 
. ; 


'S Cr; 317, 300. 


Seventh Century, 
2 inſt. 651. declared upon the King's patent of the rectory, and upon Bl 
NT F leaſe for years made by the patentee to the plaintiff; 7? 7s good 
1 Vent, 126, 1n this caſe without ſhewing the patent ; for the patent is only 
> fab a conveyance to the action, which is tor detention of tithe : 
44 otherwiſe if it be pleaded in bar. The plaintiffs were two joint 
farmers, and declared of the carrying away of tithes not ſet 


forth, without agreeing with them, and they do not ſay, with 
__ either of them : adjudged good and affirmed in error. Doctor 
* See above, 70, 80. * Deyfield's caſe, 15, where the defendant pleads in bar, a PA 
30 C0.:59; tent of the tithes to 4. for life, and a leaſe from -. to B. for 
years : in this caſe the firſt patent ought to be ſhewn ; for it i: 


in bar. 
CASE: V, 
4. Jo — lads A As executor of B. brings debt againſt C. and has judgment 


ND ng * by default; a warrant of attorney for 4. has the name and 
pher Hiltard's Caſe, ET : | 
Amendment, Gar- firname of 4. but the words 27 placito debitr, are wanting ; he has 


_ ” ney judgment athrmed in error, to be amendable ; for it ſhall be in- 
1 Roll. 2839. rd 


Cr, Jac. 354, FTended in this action; no other depending between them. 

| CASEY. | 
5 Jac. A: Ae may have a foreſt by the King's grant, if the King 
Lalendre Farnlt- grants that he fhall have the officers neceſfary in foreſts, for 


Foreſt, Preſcription, the adminiſtration of juſtice, by ſpecial words ; otherwiſe it is 
a nk only a chaſe. The owners of wood in a foreſt may fell wood 
CHadi.ca'59, . withont licence, or view of a foreſter ; but they ought to leave 


Co. Lit. 115. a, {ufhcient vert for the deer. A pre:cription to have a warren there, 


_ hh 25. or to have common for ſheep there, is good. A non-uſer for forty 
w Cr, 341; - years of parks or warrens claimed by preſcription in foreſts, 1s not 


a good cauſe for ſeiting them ; it is for fairs or markets. If a park 
within a foreſt be diſparked for forty years, being a park betore, 
it may be incloſed, and ſhall be reputed out of the foreſt : and it 
 aincloſures within a foreſt continue for forty years ; yet, if they 
were not before, they may be demoliſhed. Incloſures in forelts 
 _ ought to be with a ſmall hedge and ditch, ſo that the game there 
may not be hindered to range, 


CASE VI. 


5 Jac. " HAT 7ſcott reported that he had the uſe of the plaintiff's 
& +. 402. Pome 0- body ; .whereas Arſcott never faid ſo, nor ever had ; by 
Slander, Report, Which words ſhe loft her marriage with one A. then ſuitor to her, 
1 Roll. 64. who defiſted by reaſon of this flander. Judged actionable, aftirm- 


Cr. Jac. 407. ed in error. 


* | ' X- 2 ; ' : 
Page 37. [S:C-A SE: VIM 
7 Jos: Poms GUS, A, T theday of adjournment of the term propter peſlem, where 
wy 7. 3. an infant had brought @ oriz of error to reverle a fine leviec 
4 E. 4. 20. by him, and the continuance was to the day on which the ad- 


1 Vent. 69. 


- Co. Lit: 380. b Journment was made ; the infant may be inſpected at this day on 


Fines, Infant, In- waich 


. 


Seventh Century. 


CCC _— 


x/hich the adjournment 1s made. By all the judges of England. (peat on, Jour deAd- 


For, if the infant, after the ſaid day of adjournment, and before NOS: difeors 


the day to which the adjournment 4s made, attains his full Age 3 #® Juſtiſia > xhibenda. 


the inſpection will fail. by yas 
Quod neeefſarium ellt licitum. Sec my ales of ts; title neceſ= ya. 88. 
Jy. BY Cr. Jac. 59, 
| | Moor 1$9. 
CASE TIX; 


ORDS ſpoken of a juſtice of peace, plaintiff; be For malice Ge. tie, 241, Cir 

and ſpleen, did many times ret the law, and pervert Thewas Beaumoar's 
juſtice for his mon turn, without alledging any particular mat- nes faltice” bs 
ter ; or that the words were tpoken of him after he was made a Peace, Amendment, 
juſtice, or any diſcourſe concerning his office: the plaintiff had wag EE] 
a verdi& upon this count, -and judgment affirmed in error. The (7, 20m 394; 97s 
ipeaking of the plaintiff is a ſufficient averinent ; and the count Cr. Car. 317, 199. 
1s, that he 1s, and for divers years has been a juſtice of peace ; dn. Pp 
and it ſhall be intended, that the words were ſpoken of him Te I 


1 Lev. 115. 
ing 1n his office. | Raym. 8c. 


CASE A 


Reſpafs againſt - three, they plead foveri pleas, and ſeveral 1; ; foe; Matthew's 
| ifſues are : joined, and all tried by ons jury ; and entire da- Cf: 
mages, and not ſeveral, given: judged good, and athrmed in error: c. rg - 193+ 

for they are all found guilty, as rhe plaintiff has declared; and Damages, Verdi. 


that was jointly 2gainſt them ; and of a joint treſpaſs, IO $996 J0Þ- 


C-A:S'E XI. 


N indictment of barretry at the ſeflions of the peace may 4 Cr. 31s, 340, 438; 


be tried the ſame day of the indictment found. Judged 45, a 


nd affirmed in error. The barretor was fined 40 /. and 1m- Cr. 404. Rice's Caſe, 


-priſoned. | | Trial, Juſtices .de 
| Peace. 
| 2 Inſt, $68. . 


© ASE XV8. 4 loſt. 164, 


[ N treſpaſs, the iſſue was, whether a certain place be parcel of 0 *: 
the manor of Star/ted- Hall in Windbam ; and the trial was Val a5. 
de wicineto Manerii de Stanſted-Hall in Windham. Adjudged Cr. 405. bymend's 


- Caſe. 
200d, and affirmed n error. Good alſo in this. caſe, it of Trial, Viſae, 


#TAAOMe, : 2 Roll. 621. 


Cr.:Jac.'$.:327. 
21 Ja. l.c, l 3, 


*CASE XIII. 3 Cr, 837. 
* Page 3I8., 
N action on the caſe againſt an executor on the aſſumpſit of ; Keb. 39, 
{AN the teftator for ſeveral wares of feveral values exprefled, 2 5% 57: 


8 Spo 's Caſe, 
gue in toto attingunt, and miſtakes the ſum total, and makes it leſs od pre al 


than the particulars ; and Aſſumpſit to pay this ; yet well, for it Judgment, Executor, 


is leſs and it is the fault of the clerk. Judgment was againſt an ear mien; of 
executor for damages and coſts be bons Mr 199-5 in vita ſua ji babet ; hes. voy in fe. 
if not for coſts de bonrs proprits, and well ; well alſo, de bonis te/ta- vo Log 192, 499s 
torts tempore martts ſug ; if not, for coſts. de bonis propriis, which 1,4; og. 


S Colts Aut. 287. 
Dyer 55. 
Mo, 298, 


"og 
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 Jggveuth Century, 
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coſts were encreaſed by the court to 87. and the judgment does 
not ſay'de pred. 81, aſleſled for coſts ; yet good. Judged and 


athrmed in error, | | 


Faye g Otherwiſe, as it ſeems to ſome, in the principal caſe, where 
1 Keb. 238. the ſum is made greater than the particulars amount to, and 4/- 
5 Cr. 22. ſump/it to pay the ſaid greater ſum. If vittum Clerict be the reaſon 


of the ſaid judgment ; 8 Jac. Aderton's caſe, Cro. 247. is not 
$ 09 $06" well printed. 


CASE. XIV. 


438 Jac, | ps | | 

2 os 95. N extent made by the ſheriff ought to be by inquiſition, and 
ook i 1 returned by him ; otherwiſe it is void, and does not give 
 Cro. 569. Gera- any title to the plaintiff, although the ſheriff upon it delivers him 
Fn te Ns the land. Judged and atiirmed in error; for otherwiſe ne conftat 
Palmer's Caſe, 4 Co, 9uando the extent {h.11 end. 

RR 

Dyer 100. | | 

Retorne de Viſcount, ; 2 C A S) E XV. | 

.4 Co. 67. a. Re | TO 5 | 
2 Roll. R. 178. HE cuſtom of a copyhold manor as, that if a copyholder 
18 Jac. for life died ſeiſed, having a wife at the time of his death, 


Cr. 573 Waldoe's that ſhe ſhould have her widowhood in it ; a copyholder purchaſes 


Caſe. : . Es. 

Copyhold, Extin- -the fee in the name of 4. who conveys it to B. for life, the re- 
4 Rgroo CE mainder to the copyholder in fee; afterwzrds the copyholder takes 
Þ pb %9grrs rite, and granss this remainder to C. in fee, and dies ; this wife 


Hob. 181. $,C. ſhall have her viduity in this land ; for the copyhold was not de- 
1 Roll. 592, 10, 11. ftxgyed nor extinguiſhed by reafon of, the eſtate for life of B. 
which hindered the deſtruction of the copyhold. Although the 
copyhold be deſtroyed by the ſaid feoffment of it, as to the lord 
4 Co. 24. b. in this caſe ; yet is not, as to the copyholder. By the two chief 
juſtices and chief baron. fs 


SA B--AYL, 


18 Jac. N inhabitant in a county goes with wares in the ſame county 

ok Log EITE \ from one houſe to another, to fell them, and not in open 
GE anCerlliis . | 5 . 

-s pi neer'® markets: he is a rogue within the ſtatute of 39 Þ/. cap. 4. and 

Stat 39 El cap. 4. other ſtatates. _ 

* Page 319. *C ASE XVIL 

bf po — HESE words, he is a bankrupt knave of a dyer, weaver 

--: or any one who gets his living by buying and ſelling, are 

Squice's Caſe, actionable: affirmed in error. 

1 Lev. 115. 

Slaunder, 

Io CAS E-:XVEHL 

Cr. 618. | 


H-11's Caſe. 4 Sfumf/it if the plaintiff will procure licence to B. the de- 
Aſungſit, Quantum £4 £.,949dant, from one C. the leflor to the defendant, to ſell a 


The Licencein Cro. term which he has; that he, the defendant, will pay his charges 
is procured to another oy, 2142, meruerit : this 15 a good HAfjumpfit and good contideration, 
to {ell to the Defen- : 

Gant, 

Yelv- It. 

3h 17 


{40 379, 500. 


(although there was no need of licence) if the plaintiff procure! 
{ſuch 


” 


; Eighth Century. - 


hr 


ſuch licence : for ſuch procurement, although vain, was labour 


14 Jac, 
TO him. Cr, 3 5 8 


Juaged and affirmed m doe | Avermeat, Implica- | 


4 | tion, 
Dyer 304. Arundel 
©C.A $ E XIX. verſus Mead, 
io Co. 59. b. 
D 
Eſſee for years, if A. live fo long, brings an Fje&ione firme o_ E. "ay YN 
_— upon this leaſe ; and counts that the defendant has ejected 2 Jo. 227. 


him out of this farm, Termino praedifto nondum Jimto : the words Lob, 208. 
are a {uthcient averment that A. was alive at the time of the eje&t- Hob. 263. 


ment. Cr. Jae. 637. 


Judged and affirmed n error. "<6 fo 
| Benl. 238. 


| | Pl. 266, 
CAS E::XAX; Dyer 146, 248. 


Yelv, 101, 


A. Is ſeifed of land in fee, having ifſue a daughter, the land ' non 37. 
being of the value of 20/. per Ann. upon marriage of this ©; 2 FOrA 


daughter Sith B. in conſideration of this marriage and 1 15 /. paid Kynaſton's Caſe. 


by B. to A. A. aſſures the ſaid land to the uſe of ' B. and the ſaid 1*\ure, Eyiton and 


LOS : Studd's Caſe. 
wife in tail ; they marry and have iffue, B. dies, the wife aliens Plowd 464. b. 


this land to a ſtranger ; and well : for it is not a Jointure within Jones 13, 254. 


11 H. 7. for it was the land of her father. a 4 pH 24. 


| Moor g3, 683. pl. 
CASE XXL ” i Toft. 366. a 
F ; ' HE bail is charged i in execution after judgment againſt the FOE, as. 6. 
principal ; the principal reverſes this judgment by wrt of $0. 26.9 


$ 
error : this reverſal ſhall diſcharge the bail in an Audita Querela. 7 ap A ppeſley's 


An infant bail, if he be an infant at the time of the bail, ſhall 4uairz Rucrela, Baile, 


be diſcharged by Audita Querela. : pong wk” 
| | Gare 278, 
7 | © el | 
CCASE AXII, As 1 Rat: Joe: pl. 12, 


HE principal, having found bail, after judgment againſt # 8 Co. 143 2. 

him renders himſelf to priſon in diſcharge of his bail ; * Page 320. 
the defendant knowing it, maliz/9ſe procures a Capias ad Satifacien- z Cr. 629, 714+ 
dum againſt the bail, by force of which the bail was impriſoned : jg. 264, 
this action well lies: judged and aftirmed in error : for although 1 Lev. 275. 


the award of this Capras was the att of the court, yet it was upon ! $9: 424: 


the falſe ſuggeſtion of the defendant, and the defendant's abuſe of Gr. mw 667. 
the Court. | Stare's Caſe. 
£ | AXtion ſar le Caſs pur 
SEN ? pd fauxity. 
C:A'S E  XXUuL 7 Co. 1.4. 
e | 2 Keb. 540-7. 


N executor of land for a term, where the teſtator has 1 Sand. 112. 
covenanted to repair during the term ; an action 1s brought Carth. 539- 


1 Salk. 3209, 17% 
againſt the executor for not repairing in the time of the exe- Palm. & pi hs 


cutor, and found againit him ; the judgment ſhall be de benrs 21 Jac. 


, 671 
Tejtatoris, de damms, /i habet ; it not, for the coſts of ſuit, de Bride nas Caſe 


bonts proprius. But where an executor pleads, ne unques Executor, Judgment, Executor, 
or a falle releaſe made to himſelf, and it is found againſt him, Covenant. 


where the King has a fine; in theſe two caſes oaly the judgment Dyer IN 


40 (hall i Brownl. 24: 


Hob. 188. ſhall be, de bonis teſlatoris, fi babet 3 if not, for the whole, de 
| G jor Gab. gr; _ propreis . 


ance. upon the default of the tenant afterwards upon the trial, the 
- Cr. 517. judgment was, quod petens recuperet ſci/nam, without the words 
rad per defaltam : it 1s good without theſe words, and with them. 
Carth. 47. | Judged and affirmed in error. *A miſcontinuance is, where the | 
cb og ". parties have a day by undue proceſs ; it they appear and plead to 
Lats. 864. iſue, 1t 18 not error at Common Law. 
1 Sid, 100, 341. 0 
* Page 321, | CA S E -.-AXYL 
Repealed by 16 La "HE high commiſſioners have power to deprive nonconfor- 
3A C. 1, cap. 11. miſts to the eſtabliſhed hturgy. A copy of a libel upon 
Seer W and M ſer, the ſtatute of 2 H. 5. to be delivered to the parties, is not to 
2, Cap. 2. be underſtood where the court proceeds ex officio, & ore tenus ; 
2 H. 5. fiat. 1. P: hut 7; only in ſuits depending there between party and party. 
SY 388, A petition by the Puritans to the King, that if the King will 
| 2 Jac. | not grant their petition againſt the liturgy and diſcipline of the 
"© og g P 5 BY P 


 Joriſdition, Prohi- this 1s an offence bordering upon treaſon ; and is puniſhable by 


Mo. 758. a By all the Juages of England. 


q E; ghth Century.” 
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1 Vent. 94- | z | In odium Peliatiris, 


CASE XXIV. 


b 


6 Joe. FN detinue for a bond of 20 /. where a verdic is found for the 
ly caſe. plaintiff; the judgment for the plaintiff ought to be to reco- 
22H. 6. 41. yer the bond; or if the bond cannot be had for 2o /. with da- 
Paine, gen mages and coſts. Judged often ſo# and not the bond, or the 
Cr Car. 219- value of the bond : for that leaves the election to the ſheriff. 
Yelv. 71. | 
Cr. El. 116. 

Ne CASE XXV. 
2 Jac. 


Cds N a Forguiihinn, the parties are at {dive a Venire facias was 
Sir Percival Wil- directed to the ſheriff; afterwards, upon an entry guod wice- 
loughby” n caſe, fol. comes non mifit breve, 4 writ was awarded to the coroners, but it 
Jadgment, Continu- did not ifſue ; a continuance was made only between the parties ; 


Haute Commiſion, CDUrch, that many thouſands of his ſubjects will be diſcontented: 


bition, Contewpts, fine, ranſom and impriſonment. 
Puritans. 


Nulla pars injuflitie capitalior eft, quam eorum qui cum maxime 
fallunt ; tamen id _ ut viri boni efſe videantur. | 


CASE XXVI. 


2 Jac, Cr. 40. Wife 7s tenant for life, remainder to the huſband in tail, 


Southby's cale. remainder to the huſband in fee, of lands holden 7n caprte ; 
1n Curia Wardor', 


Gard, Equity. the huſband dies, the wife ſurviving, and the heir of the hui- 

This tenure and band being within age : he ſhall be in ward for his body in the 

wardihip taken 8- life-time of the wite; by the equity of the ſtatute of 34 H. 8. 

way by 12 C. 2, 

cap. 24. where land is given to two and the heirs of one of them. Flaer's 
Caſe, 9 Co. 1260. 10 Fac. 


CASE 


vy =” held 
® 


Py 


— 


> 


Eighth Century. 
p27 "CASE XXvVIN. 


Tenant for life, remainder to B. in tail; B. levieh a fine, 2 Jac. Cr, 4o. 
''\ with proclamations, ſur conceſſit, to A. and C. for their mart of Rutland's 
lives : this fine bars the intail during the ſaid two lives only, and « Co. 76. a. b. 
is not a diſcontinuance omnino : for B. was not ſeiſed by force of #72 Warr”, Sur. 
the tail, and the fine is ſur conceſſit : 1t ſeems that A.'s accept- payer Rakes hg "ig 
ance of this eſtate to him and C. is a ſurrender of the former Baldwin's caſe, | 
eſtate which he had : as in caſe of a leaſe for years made to AF. raj FE 
and during the years, he accepts a leaſe for years of the ſame land of oa rres oy 


2 Co. Lit. 318, b. 
to him and B, 


$36: 6; 
Dally 74. pl. 58. 
4 Ree e'Co. tt. 
CASE AXIX: 3 Cr. 264, 488, 522. 
| / | 2 Cr, 84. 
Double 7zgnoramus, that the jurors do not know of whom the 2 jac. Cr. 40. 
land is holden, upon two offices, v/z. upon a Drem claufit 2 nit. 692. 


. X . 2 : Howſe' X 
extremum & melius inquirendum, makes a tenure 2n capite of the "qe 


King. Where upon a Mandamus, an office is found ignoramus de Curia Warder\, Te- 


quo vel quibus the land is holden, and a Melius inquirendum recites 297, Recital, 


, ; H. 6. 7. 
the ſaid Mandamur, and adds other words than were in the Man- Door RY 


damus ; the recital is void, and does not hurt the Melzus zngui- Hob. 50, 73. 


rendum. The reaſon of the principal caſe 1s, all -lands are hol- This tenure taken 


den of the King ; and where no tenure of any other can be found, wy bf i2 C2. 
the beſt tenure ſhall be taken for the King. See tenure zz cape EE 
by knight's ſervice. : 


Infimtum in jure reprobatur. 


\ N infant acknowledges a recognizance ; upon an Audita Carth. 278. 
gucrela, upon inſpection he is judged within age, and has Yel. 155. 


a Scire facias againſt the conuſee ; and upon one Nzbz/ returned, . = Ss 


7t is judged that the recognizance ſhall be diſcharged : whereas Randall's caſe. 


| . | AS | ky fn X T C . . 
two Nhils ought to bg returned, or a Ser. fect ; and for this, this | 2 Ry 


judgment was reverſed by @ writ of error ; and the infant now is ,, 1 5. 16. 


of full age, and he cannot have a new Audua querela ; yet he Awita Qurele, 


ſhall have a ſpecial writ reciting the whole matter, and fo ſhall OO 
. | : yer 168, 
be relieved ; although judgment be reverſed, the depoſitions of ye, 88. 


the witneſſes remain. F.N.B. 104. k. q, 


Lex non deficit in juſtitia exhibenda. God M L, 

EN | +, 1 Inſt. 380. 
TY Le | : Cr. El. 208, 
CASE XXXI. opts 


"RESPASS in a corporate town, and the plaint does not 2 Jo. 209. 
 ſhew that this matter ariſes infra juriſaittionem difte curice : 3 Jac: 


it will not ſerve ; although the town be in the margin, as the Quart caſe. 


county ſerves in the margin, tor the ſuperior. courts : for the 22 Al. pl. 64. 


precedents are with the ſuperior courts, but not with the inferiop 3"gg<tion, Plant, 


* ; : ; f . : . Jurildiftion, Trial. 
courts, Such judgment in an inferior court is void;; yet a Writ Cr, Jac. 16>, 618. 


of error lies upon ſuch void judgment, to declare it ſo. The 1 Sid. 151. 
King if he title of land is void ; for land is 79: 179 
ings commiliion to try the title or tand 1s void ; Tor land 1s |, co Fly 52, 
I | recoverable 
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Eighth Century. 
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recoverable only by original writ. Dyer 209. FN. B. 239. 


Treſpaſs vi & armis lies in a court of record only. | 
TL s | Fiat quod fiert confuevit, 
| CASE XXXII 
0 ' Makes a leaſe of certain land for 21 years.the 31 Januar, 
Offley's caſe. 26 Eliz. to begin from the feaſt of Chr:i/tmas laſt - paſſed, 


Nugation, Recove- rendering certain rent at Chrz//mas yearly, during the term, which 
ry, uper ſua not "* leaſe ends at Chriſtmas, 2 Fac. 1. A. by common recovery con- 


cent, 


Cr. Jac 377, 550. Veys the reverſion to B, before Chriſtmas, 2 Fac. 1. B. brings 


96, 97.428, 9. debt for this rent, and does not ſhew in what ation the recovery 


was had, and ſays that on the firſt of February, the 2 Fac. he 
| had the reverſion ; which is not poſſible ; for the leaſe had ended 
before, vs. at Chri/lmas, the 2 Fac. and the recovery is inſuth- 
ciently pleaded: yet B. in debt for this rent had judgment, 
affirmed in error. For B, had the reverſion when the rent was 
due at Chri/tmas, and the faid allegation of tne reverſion being in 
him on the firſt of Feb. the 24 of James was ſurpluſage : and 
although the recovery was erroneous, a ſtranger ſhall not take 


_ advantage of it. | 4: | 
; : Res inter alios afta nemini nocet. 
* Page 223. *CA'SE XXX: 


4 Jac. 1 l- Tv ; an Þ | FO PE 1.1 . 
© a6 Ms." Leaſe for years is made of lands in ſeveral vills, five eorun 


ſon's caſe. aliquo : a demiſe is made of a cloſe, of meadow or paſture, 


Da Count, Eje4i- rendering rent; the plaintiff counts in debt upon this leaſe for 
one At m@ae 


 Oparret quod res certa TENT arrear, and ſhews no certainty in his count, in which of the 


deducatur in judici- vills the land hes; nor for the cloſe, whether it is meadow or 
um. Playter's caſe. paſture, but counts where the leaſe was made, and not where 


5 Oo us —_ the land hes . the plaintiff had judgment, attirmed in error : for, 
caſe, in this caſe the land is not to be recovered, as in a Prarzipe quod 
2a mo. no. reddat or ejectment. In debt upon a leaſe for years made at 
3 Lev. 394. Date in the county of Eſſex, of land in London ; debt is brought 
1 Vent, 10. 


Ven upon this leaſe made at Dale in Eſſex; the defendant pleads non 
eye gs 7,” dgebet; the trial ſhall be from the vicinage of Dale in Eſſex. 
Cr. Jac. 621, 370. | | | 


CASE XXXIV. ' 


P. 10 Jac. Rot. 113. TN an action on the caſe for ſuing in the court of Admiralty 


Cr. B R. Flemmin . , Wg In. 
verſus Yates. SL fora thing done 71 corpore comtatis ; the count was guod per 


Count, Admiralty. /{atut” inaftat' 1% R. 2. inter alia fuit, quod the juriſdiction of 
 Frufira fit per pl the admiral ſhall extend only to things done ſuper altum mare ; 


vod per pauciora fit- x k 7 ? 

ty and it does not recite the whole ſtatute ; nor, that it was in par- 
21 E. 4. Thereci- Jjament : yet adjudged good, and afhrmed in error : for, it can- 
tal of the judgment OR | , 
:- (officient in debt NOT DE A ſtatute uniels it be made in parliament; and no body 1s 


brought upon a judg- bound to recite any more of a record than what 1s jufficient to in- 


ET, i duce the action: as in debt upon a judgment ; it*is ſufficient 
Hob. v4 to recite only the judgment. 18 Jac, Cro. 507. 
CASE 


- 


i 


E ghth Century. 


© ASE - XXX; Ts 


AX erroncous ; judoment is given in the Stannary courts for f: 14 Jas B. R 


Stanneries, Error 
matters of the {tannary : a writ of error does not lie, but j;,; aud fieri comfas- 


an appeal to the vice-warden, and from him to the warden, and . 
mans him to the duke. But for collateral matters not CONCErning 
the ſtannaries, a writ of error lies in the King's Bench. 


CASE: XXXVI 


N Quere Tmpedit againt an archbiſhop, biſhop and others ; *. LEI B. R, 

the: >rchbiſhop and biſhop plead that they claim nothing, but is fac ſas: ab; 
-ONe 4s Metropolitan, the other as ordinary ; the other defendants Grange ver. Dewry. 
plead other pleas ; the plaintiff has judgment againſt the arch- Quare Impedit, Brief 


> al Eveſique, Judg- 
biſhop and biſhop to have a writ to the biſhop ; but in this ment, Go , 


judgment againſt them, there is an omiflion of the uſual clauſe ; 43 Af pl. 4. 
fed coffe t executio nuouſque the other iſſues are tried ; and in truth * , 6. oo 
no writ 1fued before the trial of the other iflues; the iſſues are Br. Cafes 33. No 
found for the plaintiff ; he had judgment, affirmed in error. In P*#{on ſhall hare er- 


« ; "> £ ror or attaint, un- 
this caſe the ſaid omiſſion was not erroneous; for it was after je6 he be damaged. 


Judgment ; and if it be error, it is error 7 executione judicit : and 2 Sand. 47. 
in this caſe no writ of execution was ſued out againſt them. And ry 
the plaintiff has no coſts in the rare /mped:t : for the ſtat. of 


Weſt. 2. cap. 5. * gives great damages In a Quare 7 peat. In * Page 324. 
this caſe the plaintiff has his election to ſue his writ to the biſhop 27 H: 6. 1 


6 Car, 5850-5 
or to the Metropolitan, The plaintiff in this writ of error ſuſ- Foal Dyer 5: wo 
tained no damage by this omiſiion, and a writ of error does not where j:dgment is 


| lie for the plaintiff, where he ſuſtains no damage, unleſs where *\*med for the 


plaintiff in a Puare 
the King by an omiſſion in point of judgment ſuffers a lofs : AS 7-p:dir upoa a writ 


where the Hue 1s found againſt the defendant, and the defendant of error, upon a ſur- 


{ 
is not amerced ; the defendant in this cafe ſhall have a writ of wiſe that execution 
error for - the King's loſs : or where vi & armis is omitted in the defendant cannot 


treſpaſs or otherwile, or in Fjef:one firme, and it is found againſt ceny it, the plain- 


tit ſhall have dama- 
the defendant ; the defendant ſhall have a writ of error : Br. ,«, Bee bg bs ha 


Caſes. 17 Hl. 8. 9 H. 6. 32. Colts in Qrare impedit are not re- ſtatute of 3 H 7. 
coverable after Weſt. 2. cap. 5. for great t damages are given for Þ Joe. Sir Georre 
it where the plaintiff recovers : coſts were recoverable in Quare Savil's cafe. 
impedit before the ſaid ſtatute. A clerk admitted before the writ ? 2g 443, 526, 
purchaſed was not removable at Common. Law, although his 22 Ge, Geo: 
patron had no right ; but if admitted after, he is removable un- 11 Car. 
leſs there be a pevarty by the ſpace of ſix months before the writ $'2: 44 
purchaſed, nl 


CASE XXXVIL 


A. And B. are bound for a third perſon as ſareties for him to Mich 11 Jac. B. R. 
y 100/. to C. B. aflumes to 2. that if 4. will pay the "<6  Shojen Slade, 

Fan 1601 to C. that he (B.) will pay him (A.) the moiety of 5 Co. hol Pinnel's 
3 A, pays the 100 /. to C. this 1s a good conſideration : ſo ad- caſe. 


Judged for 4. and affirmed in error. 4. is bound in 1000 /. to Aeapos, Confide- 
B. A. pays him 500/. in ſatisfaction of it; it is not a fſatis- Ex ruds pads a@is 


faQtion : but if upon this, B. affumes to deliver the ſaid bond "pg 
ey FP: tO,,F. &: 3s 


Fr, prejudice, da- 


| 
[ 
; 
| 

7 
-þ 
i 

[ 
H 
*H 
| 
'Þ 


Fin Coma 


mage ou benefit, cu to 4, this is a good conſideration, Any benefit to him who pro- 


aſcun conſideration __ - . PRs Pea - Wee, 
per ceſti que promiſe IN11E9 15 A good conſideration, and any predudice, damage or la- 
eſt bon. Si damage bour ſuſtained by him to whom the promiſe is made, is a good 
ou labour a ceſti a conſideration. Fo 

que le promiſe et 

fait, ceſt aux1 elt 


Hon codes: CASE XXXVII.. 


_ 13 gong OVENANT for payment of rent of 201. fer annum, for 
lng.” TR Ne four years and an half; and for non-payment of 100 /. ac- 
S* . . : : : 

Dyer 55. cording to the faid covenant, the aCtion 1s brought : adjudged 

ba rv Debt, good, and affirmed in error : for in covenant damages only are 

amiica o, | . \.-6 . . 

Super flua non nocent. tO - DE recovered ; and this ſurplus 1n milcomputing ſhall be 

Yel. 5. abated : it is otherwiſe in debt for rent, where more 1s demanded 
than is due ; for in this caſe the debt demanded only, is zo be 


recovered. 
CASE AXXEXA, 


$208: 4 ContraQ&s with B. and aſſumes to him to deliver to him 100 
6 Co. 30. b. 31.4. © © quarters of barley on ſhip-board in ſuch a port, v2. at 


Maud. 13 ks oS Barton- Haven in Com Ebr ; and does not mention at what time 
«Oh. bs it is to be carried thither, &c. A. aſſumes to B. to carry it, and 


ling's caſe. to be at this port with it, and B. agrees to pay ſo much for the. 


peta pg rake of ſaid quarters of barley ; A. arrives with his boat there: A. is bound 
Condition. in this caſe caſe to ſeek B. at the ſaid haven, and to deliver to 


19R. 2. © him the faid hundred quarters, as aforeſaid ; A. does not perform 
= oy 875" his. although B. has *. performed his promiſe, and was there 
* Pave 22c, Teady to receive it: PÞ. brings an action on this affump/it; and it 
Where an eftate is Well lies. In the margin of the declaration of this action, Civi- 
veſted, to be diveſted z95 Fibor” 18 inentioned, and no county ; and yet good : judged 


by the teder Of "2 the plaintiff, and atlirmed in error. The judges ex officio 


ny ſum to any one, 


and no time is li- take notice of every county ; Civizas Eber' 1s a county: the 


rited ; in this caſe place in this caſe is certain ; the time uncertain ; the law gives 
the tenderer mult | 


give notice - convenient time : and in this caſe B, after the faid agreement 
| ig 251, came to the ſaid port, and {taid there a convenient time, and 4. 
EZ. I25%. | . D bt | ; 
Uti culpz of, pena $14 not come, &c. 
Jubeſſe debet. | | 
CAS E456. 
32 £0 73-- SC, : _ Nu | 
ar ah ;F gk ti HE Admiral in his patent has granted to him Bona P:i- 
millzu's caſe aga | : : 
os Admiralty. B, R JB ratar': Reſolved by all the judges, that the goods of pirates 
Prohibition. Paſs by this grant; and not piratical goods. So where a grant is 
Rex quod injuſtum oo boms felonum ; if a felon ſteals goods, the grantee ſhall not 
facere non poteſt. h bh ; 1 Fe E 7 , : . 
1 Vent. 32. ave them ; but the true and rightful owner ſhall : and the pa- 


A2miralty, Patents. tentee ſhall have only the proper goods of the felon. The King 


T0 Co. 109, LeE- : NM . k 
gang ſhall have piratical goods if the owner be not known. In this 


5 Co. 199 Fox- caſe, the admiral ought to ſue at Common Law ; and not in the 
l:te's caſe. Admir: | 

Dover abo. miralty court. 

2 H. 7.7. Bong 


felon, | "Ws 8&9 EE XLL 


Tr. 10 Jac. Miric N eje&tment in the Common Pleas, where two declarations 


_ Smith. Rot. Þ are uſed, the ſecond is by way of recital ; in the firſt decla- 


2 Cr. 311. ration the day of the eje&tment was omitted, but -not ſo in the 


Hob, 76. 2 | ſecond : 
Nuzation, 


Eighth Century. 


LD —_— 


} 
_ 


ſecond : yet well. If a leaſe be made 1 Febr. 5 Yac. and fo laid, Yel. 18z. 
and Quod poſten, 1 Febr. 4 Jac. the ejettment was : this is good ; ang acer 
and 4 ac. void ; and the word pg/tea guides all, and agrees with 


| Debile fundamentum 
the leaſe, : | ers T 
. ZO I1. O. . 
Judged and offirmed in error. a.” 


Super flua nom nocent. 


Tf the firſt declaration in the Common Pleas is vitious ; and 2 © 89, 105, 3rr, 

the ſecond is as it ought to be; the firſt is not amendable in this } 6; 272 35! 537: 
: : a | t Cr, 46, 92. 

caſe: for the firſt declaration is the foundation ; and the ſecond Hob. 21. 246. 


1s only by way of recttal. ; FG: $07+.016.. 


CAS E- XL: 


F/ eftione firme againſt two ; the declaration mentions that they Mich. 10 Jac. Od. 

* zntravit into the farm ; and that they expu/rt inde (in the fin- may Seng 2s | 
gular number) the plaintiff: judged amendable, affirmed in er- Amendment, Nuga- | 
ror. But where in ejectment or treſpaſs, vi & arms is omitted ; m, | | 
it + is not amendable: for the King is to have a fine upon the  ;;? 37» 443, 526, 


x 
. | Þ 16 and 17 Car. 2, Eg [ 
Force being found. Cap. 8. alters this 


| Z F 't 
Error ſcribentis nocere non debet. Point, [ 


*CASE XLIIL * Page 326, 


(- OVENANT to make leafes for years to the plaintiff of cer- Yd. 227, 8. f 
A tain Jand; the plaintiff alledges in his count for breach, Mi>-10 Jac. Glaſlg j 


| | - OY ES G 2r{us Gill. 
that the defendant N1bz/ haburt in the ſaid land ; the.defendant Rene: BR. 
pleads Quod bavuit, &c. but does not ſhew what his eſtate zs; a 2 Cr. 312. 


verdict finds Qucd nn habuit : the defendant's plea was faulty ; on Vedi, 


7: 0, Yo 
for he ought to have ſhewn what eſtate he had, and to have 6 Co. 61a, 


ſhewn it in certainty : but the verdict has made the iffue good at 2 © 394+ 


Common Law. Judged and affirmed in error : for the count was PN. 1 
g00d, and the defendant's plea vitious, and the verdict is found 3 Lev. 193. 


with the count. The plaintiff had judgment. | 


# 
AS. —_ 


as ” - "er * 
by tf nt Wb 13 eerie, dare Fo puta aa wr roo ——__ en 


CASE XLIV. 


N replevin in the Common Pleas the ifſue was, whether the Xe! 27. : 
| Gefendant had paſture by preſcription in Langley Wood in White- n Wheace | 
farm, in parechia de White, except the common of the inhabitants of verſus Sockman. 
Downton ; the trial was from Wh:te only, and not from White Preſcription, Viſney 
and Dcaunton : judged good, and affirmed in error : for this ex- 
ception is void ; the inhabitants cannot have common : but if a | 
perſon certain of Dewnton had been named in the exception, zf p;;,; mum Fae 
had been otherwiſe; tor the viſne ought to be as large as the ra ſcire profumuntur, 
iſſue ; if the iſſue extends to two places in the ſame county, the ® 7 69. b. SH as 
viſne ſhall be of both: if ro two places in two counties, the viſe \ &r «ig ; 
ſhall be of both counties, if the counties can join, 11 Fac. Cre. 12 Co. 120. 
327, 8. 21 Fe: bs. 6-13. ER 
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Eighth Century 


4.7 A S.E||XLEV. 
10 Co. 91. b. Brings trover and converſion againſt B. B. pleads property in 
Yel. oh ' C. and a fale made to him of the goods by C. and fo juſtifies 
> Hola vecke the converſion; and does not traverſe the property which A. al- 
Kaerwithy, ——ledged in himſelf: the plea is bad : he ought to traverſe that pro- 
gn Penn a perty in 4. By all the judges in the Exchequer-chamber ; for this 


Dyer 121, 266, Property in A. as B. has pleaded, is the material thing in the 


Afton de Trover, count ; and ifſue ought to be joined upon the moſt material thing 
Traverſe, Property. 


Every Iſſue ſhould | 
be -0ined upon a HH. 7. 7. 13 4: 7. 21. 5 E. 4. I 30. 


'Thing material, 


Mich. 11 Jac. Sprint Grants a rent-charge in fee to B. B. brings annuity upon 
verſus Hicks, B.R. £ 4+ this grant, and counts of this grant as of a rent-charge, and 
Superflua nom nicent, CORCludes that by force of it he was /e:/itus of it in his demeſne 
Carth. 355, as of fee: this concluſion miſtakes the law, and is nugatory ; 
36, 266, but does not make the count vitious : for, the writ of annuity 
and the count in it is of rent as rent; and the annuity and the 

receipt of the annuity 15 mainoral, and gzg/i in demeſne. Judged 

and affirmed in error. Many precedents are accordingly. Cro. 160. 


EN. B-152.. Dyer 65. 


* CASE XLVI. 


Yel. 33, 34 RROR was brought of a judgment given in Avingadon 


LH 188, 3:s. J_4 court in an action upon the caſe upon an Afſump/it; the 
x Salk. 265. record certified was, that the court there had power by cuſtom 
1 Sid, 34. from time whereof, &c. to hold pleas of all ations for any ſum or 
2 Lev..184, 242. 


es: 68. damage, this is good ; and the defendant's averment that there is 
11 Jac, Whilller ver- no ſuch cuſtom, 1s 111 ; for it 1s contrary to the record certified, 


50 S. R. Rot. and the judgment given. Such iflue is triable by the country in 
Cr, 359. another ation, but not in this, for the reaſon aforeſaid. Tudged 


Dyer 98, 163. and aftirmed in error. The ſuit by the writ of error admits it to 
Averment, Stile del | 


Court. Preferipxios: be a court ; 1f it be not a court, the judgment 1s null, and cram 


Quidlibet folvitur co NN jJudice, and falle impriſfonment hes, Empeart Retpublice ut fit 


moo quo ligatur. 

3 Ked. 222, 082. os 
Record per Record, againſt a record. 
Eſcript per Eſcript, | 
Parol per Parol, 

Cr. Jac.-11, 244; 


fJims litium : which never will be, if an averment ſhall be permitted 


CASE SXLVIIL 


$21, 568, 597. 


3 Cr, 677. Eflee for years of tenant for life, declares 7n ejeftone firms, 
Mich. 10 Jac.Thom- Þ._, that he being poſlefied of this leaſe for years made to him 


ſon verſus Withers. by tenant for life, was thence ejected : this word pſvſſed is a 
Averment, 


Te eo 666: ſuticient averment of the life of the leffor. © Judged for the 
Hob. 263, Plaintiff and affirmed in error. Dyer 3-4. 2 7s all one in ſuch 


2 Jo. 227, caſe, 1t the count be of an ejetment Termino ſuo nondum inde 


fonts, 


alledged in the declaration or bar. 21 H. 6. 12. 40 H. 6. T1 
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CAD 5 ALIX. -. FOES 
* P ON the ſtatute of 43 E/. for relief for the poor of the jc. Poor Taxes. 


pariſh, the occupiers of land and inhabitants there ought 244 deregant Com- 
to be taxed, having regard only to the eſtates real or perſonal Legi latam in- 


1 terpretationem non ha - 
which they have there, and not elſewhere. Leflors are not to be 4+ na 


taxed for their rents, if they be not inhabitants there, and then 5 ©»: 64: Jeffrey's 
rents ariſe there. By all the judges of England. The reaſon is, YT 65:4. b. 
the inhabitants only, v2. the pariſhioners, are to be taxed by this YiciniVicinorum foc- 
Natute ; and Tot leſſors having lands elſewhere : the pariſhioners '* #77 pr e/umuntur, 
by intendment of law cannot have knowledge of eſtates in ather 


parithes. 


/ 


. DA-SE £4 


A Is bound in an obligation of 2007. to Edward Wrensford ; Mich. 14 Jac. Ath- 
< 42+ Edward ſues this bond ; the defendant pleads, that before Gels verſus Wrenſ- 
' the making of this bond, colloquium habitum fuit touching A Relation. 
quantity of corn fold by A. to B. and that it was agreed between Dyer 70. there isne 
A. and B. before the making of the ſaid bond, that the ſaid corn In Bars, uy 
ſhould be meaſured, nd that the ſaid bond ſhould be entered 
into cuidam Edwardo Wrensford, and that it was delivered as an * Page 328. 
eſcrow to be a deed upon the ſaid * meaſuring, and that no ©7/4 in /udicio 


. | R © S | 1abile, 
meaſuring was had, and ſo non eff faftum; and iſſue was joined mm K's. 2 
upon this, and found againſt 4. the plaintiff had judgment, TheDefendant ought 


affirmed in error ; for the words cuidam Edwardo Wrensford are 2 have pleaded, that 

| X ae the Bond was deliver- 
to -be underſtoed of the obligee, and not of a ftranger; for the e to another named 

| defendant in his plea, has pleaded the condition of this bond, and Pty pt do iy” 465 8 
' has pleaded that, before this bond was mide, and this bond is VE ndrgrangda ft 
the bond in ſuit ſued by Edward Wrensford. A bond cannot be 


fadtum. 


Jo; 6, "IF - Ow. g Co. 137. a. b, 

delivered to the obligee as an eſcrow Go. Lit. 26.2. 40 

| | ; | Hob. 246. 
CASTE: 3 Cr. 884, 520. 


5 Co. 119, Whelp- 
FOE wp IP wo  dale's Cafe. 
T was found by an office upon a Dzem clauſt extremum, that 
. . hl of . I3 Co. 48. S. ©. | 
A. died ſeiſed de uno meſſuagio ſive tenement. & 4 parte units T, ,, Jac. Bailevs 
parcel of land nuper parcel maneris of Newton in Com. Here- Cale. 
ford; and the other points of the writ are found ; in this caſe, «Farr, Of. 


AM. : . : EET fice, Traverſe. 
no Melius inqurendum ſhall iftue ; for the office 1s void in the Dyer 208. Palmer's 
whole ; becauſe that, de uno meſſuagio five tenement. 1s uncertain ; Caſe. 


and no vill is alledged where this meſſuage and 4 pars lie, ſo Poo bg 
that no trial can be had ; and the oft.ce finds nuper parcell. dif. 3 Leon, 204, 
manerii, which excludes it from being now parcel of the ſaid _—_ = 
manor. | Rs HIRY 


2 Cr. 125, 633, 
3 Cr. 186. 


CASE LIL : 13 Co.48.S. C. 
| Tr. 5 Jac. 


A Seiſed of land in fee, covenants for the advancement of his Cu iz Warderum, 


-* ſon, and of his name, blood, and poſterity to ſtand ſeifed to in, Joiaignancy, 


the uſe of himſelf for life, and afterwards to the uſe of his ſen L078 x TY 


and ſuch wife as he ſhall marry, and the heirs males of his body; 23 Co. 56. 


. | . . . D Il] > « I. . 
the father dies ; and afterwards the ſon takes wife : the wife in ; 27 04 


I 4Q this 3 Cr. 439, 827. 
E 11 Co. 24. b, 
7 Co. 40, a. 


Cem _—____—__ 


E jehth Century. Rp 


this caſe has a joint eſtate with her huſband, to them and the 
heirs males of the body of the huſband. The conſideration 

raiſes the ſaid uſe to the wife ; for without a wife he cannot have 

poſterity ; and the eſtate of the ſon ſhall ſupport the contingent 

remainder to the wife until the marriage, and then the eſtate of 

the ſon ſhall change from an eſtate-tai] in him alone, to a joint 
eſtate, as aforeſaid ; by reaſon of the ſtatute of uſes of 27 Z. 8. 

which veſts the poſſeſſion as the ule 1s, and the uſe is joint, as 


[ aforeſaid. 

! CASE Lk: 

4 43 Co. 49. S. C. Seiſed of Jand in right of his wite holden by knight's ſervice 
| + /# ee) Te. © tn Capite, has iſſue by her ; the huſband aliens this land to 
j nant per le Curteſy, B, in fee; the wife dies, the heir being of full age; afterwards 
| | 1 Ne as the father dies; ten years after the death of the father an office 
= Gird, Roy, Aliens. is found of this matter. The King in this caſe ſhall not have 
Þ tion. the meſne profits , for B. is in by title. The King may ſeile the 
A | Co. Int. 326-24. land, and make livery to the heir ; for the entry of the heir is 
"M 32 H.8. cap, 28. | | q.. x 
1 This Tenure is abo- CONgeable by 32 H. 8. If no tenure had been of the King, the 
4 liſhed by 12 C. 2. Heir ſhould not have the meſne profits by his entry : and the 
| 0 OY. King, in caſe of tenure, where another is in by title, ſhall not 
| be in better caſe than a ſubje&, In this caſe, an oftice ſerves for 
| entry for the King. 

l 

| * Page 329. | SC ASHE LIY:. 

4 03.5%. S.C. A N office is found upon a Mandamus of a ſeifin in fee in the . 
"6 Coiliraarm, LY huſband, and a conveyance by him to the uſe of him and 
' his wife in tail, for her jointure ; the huſband being the King's. 
| tenant by knight's ſervice 7» cate ; and that he diec ; but the 
| office does not find his dying ſerſed ; yet 'tis zovd; ior t 8 office 
| 12 C. 2.cap. 24. is grounded upon the ſtatute of 32 H. . which mentions for the 
i aboliſhes this Tenure. , 4yancement of the wife, that in this caſe, the King ſhall have 
= LR: the third part in ward. The office finds moreover, that the wife 
| 1s alive and takes the profits. Where a convey rce js nade by 
| _ Co. Lit. 78.bo ſuch tenant to the uſe of a ſon, or to the uſe of his wie; the 
4 nonage of the eldeſt ſon ſhall draw the wardſhip of the land for 
| a third part although nothing deſcends to him, by the ſaid ſtatute; 


|: and the King ſhall be anſwered of the iſſues of the land tor the 

a third part ; but it the huſband and wite aforeſaid, alien the ettate 

2 Co. 92. b. 93. a. before their death, it is otherwiſe ; (but this ought to be found) 
ſuch alienation by the huſband and wite, makes them ſtrangers to 
the King and not his tenants. 


hee-<.-, tho 
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CASE.LV: 


Tr. 7 Jac. Will's HE King's tenant in ſocage zz capite, conveys his land to 


or PS YN his ſecond ſon for life, in tail, or fee; this conveyance 1s 
Curia Warderam. mot within 32 H. 8. At Common Law in this caſe, the heir, 
Bet ob rp at the death of his anceitor, being of full age, v/z. fourteen, 
Dyer 352, 213 the King ſhould have the primier ſeifin of this ſocage land : if 


he was within the,age of fourteen, his next friend ſhould have 
OW the 


E izhth : Century. 


—— _—_ Y hs _— a Atl 


I 


the cuſtody of him, and the King ſhould have nothing. Statute 12 C. 2. cap. 24- 
of Mar bridge, cap. 16. Stanif. Prarog. 13. Br. caſe, $6 rs 
accordingly. In the principal caſe, the King thall have nothing, 
if the heir be of the age of fourteen at the time of the death 
of his anceſtor ; for the anceſtor has made a conveyance of this 
land to another : the Common Law holds in the caſe of a te- 


nure by ſocage 2 capite, where the anceſtor dies ſeiſed ; other- 
wile not. 


CASE LVL 


A Verdict of a jury upon an ofhice, finding a tenure by Knight's 13 Co. 72. 8. C. | 
ſervice of the prince, as of his dutchy of Cornwall, prout he] FS TURN 

patet per a record ; is not good : the verdict ought to be. po- dun. 

ſitive, and not relative, prout patet, A Melius inquirendum was age 

awarded. Sheet 


CASE. LVII. 


HESE words ſpoken of an utter barriſter; thou a barriſter ! 11 Co. 71. 8. C. 
thou art a barretir : thou haſt as much law as a zackdarw. P. 8. Jac. Beliney's | 


| es | WEE . . 8. R. 
Judged attionable, and affirmed in error in the Exchequer- _y 
chamber ; for the plaintiff is flandered in his profeſſion. 1 Lev, 115. 


*CASE LVIIL. * Page 330. 


H OU haſt killed Iſabell Adam, and -_——_ modo  defun&' ; the Yel. 21. 


_ action does not lie : for it ought to be Zunc dejun8. when | 0090 


the words were ſpoken, and not when the ation was brought. 2Cr. 184, 215, 331» 


Judged in the Exchequer-chamber, and the judgment given for 343: 424 558. 
55 ES: Sy | ; 13 Co. 71.5. C. 
the plaintiff in the King's Bench reverſed : for it ought to be a wich, 5 Jac. Rot. 


ſlander at the time of the ſpeaking ; for the ſpeaking makes the 3. B. R. Pritchard 
ſlander | | | and Hawkins Caſe. 
z | | | Count, Slander, 

1 Cr. 489, 


CASE IX. - 3 Cr. 823, 824. 


i Vent. 117. 
R | | BIDEN 1 Keb. 141. 
HE King has a ward becauſe of ward ; an office 1s found, 1 $id. 53. 


that the land of the ward, becauſe, &c. is held of they . fas: Halow's 
King 71 caprite, or is held of his ward : during this wardthip be- Caſe, 7 Curia is'ar- 
cauſe of ward, there can be no traverſe ; for during this wardſhip #74 2 

EE | 3 Co. 61, S. C. 

| becauſe of ward, the King's hands cannot be amoved. Where a Etoppe!, Traverſe. 
falſe tenure is found for the King of a tenure by Knight's ſervice 4 |n&. 197, 207. 
in capite, and the heir ſues general livery ; the heir who ſues the 3 wy Iu 
livery is eſtopped ; but not his heir: for this is a perſonal eſtoppel This Tenure and its 
only ; it is not an eſtoppel upon a ſpecial livery ; for the words of BI_e are abol:ſhed 


& C. 2. cap. 
that are, ut dicitur ; and not poſitve. Go. Lit OS 


CASE LX. 
A Lord in fee of a manor held by knight's ſervice 2# capite, 13 C9. $4.8. C 


where a copyhold farm 1s parcel ; makes a feoftment to B, Mn. 2300s re 
of this farm, habendum to B. and to his eldeſt ſon in fee, to the Gard, Eitate, Join- 


uſe of B. and his eldeſt fon and their heirs : the father and "an $1, 


ſon Dyer 200, 


Eighth Century. 


Fon are joirtenants 3 the habendum is void as to the eldeſt ſon, 
For he was not named before the habendum; yet the limitation 
of the uſe is good ; for B. had the y-hole fee. The father dies, 
the eldeſt ſon has the eſtate, within age ; and there ſhall be no 
wardſhip in this caſe ; for they were jointenants, although B. 
was in by the Common Law, and C. by the Imitation of the 
uſe ; for the ſtatute of 27 H. 8. of uſes, puts them, as to the 
poſſeſſion, in the fame quality, as the uſe is; and the uſe 1s for a 
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He Jointenancy, 

AQtion for Aſump/it.. 

gfls 6. its CASR LL 

21 is TY : | | 

Koylew 4 A N Aſumpſit upon an Indebitatus is brought by 4. againſt B, 
[ -obag 4 Bellingham quod cum B. was in debt to A. in 15/7. B. aſſumed to A. that 
[ and Guandce... if 4. would forbear to fue B. until the firſt day of Eafter-term 
ll . jake Os next, which was one month after, that B. would pay the faid 
| 22us, ARion ſur je {UM to him ; the plaintiff counts that he forbore to ſue to hm. 
| Caſe. Debt. accordingly ; and that B. has not paid it. Judged that an In /-- 
| ray bitatus Aſſumpfit generally for 207. to pay the ſaid 20 /. will not. 
7 Cr.9ng. maintain an Afſumpfit, without ſhewing ſome conſider:tion : but 


| Judged and afirmed jn the principal caſe, the Indebitatus 1s only an inducement to 


PE EPR. Cs 
ed Lott Get gs em, 


rpg 656 oh the forbearance. An agreement of forbearance, as aforeſaid, 
[ Cr, FI, 240. and an Indet4tatus in a * tum ſerve well ; and the judges ex officio 
[ Cr. Jac. 397, 594+ ought to take notice of Eaſter term and other terms. Affirmed 
l onghort --:-,.z.-*. 8 Eros ons | es | 
| ak Pape TIM An Aſſumpfit will not lie where the plaintiff has an obligation, 
| repo of judgment, or recognizance for the duty ; nor for rent reſerved 


upon a leaſe for years. 


I Cr. 345» 
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CASE LXIL 


T7 Jac, 4 Counts againſt B. in Aſump/it, that where A. had fold to B. 
eo regs ver- *** certain cloaths for 3707. one moiety to be paid within 
Action ſur //umpfit, Fourteen days, which was paid, and the other moiety at the end 
Joinder in Adtion, of three months after ; the other moiety was not paid at the end 


Bar, Iilue, Damages. Ef theſe three months ; upon this B. afſumes to A. 70 pay 137 /. 


- + pg if he will accept his bill from him for 137 /. to be paid to him 
3 Cr. 290. one month afterwards ; (which he the plaintiff accepted) and that 


TL CO. at the time of payment of the ſaid 1377, B. did not pay it, nor 


two Treſpaſſes, two the 48/7, the reſidue of the ſaid other moiety of the ſaid ſum of 
"1 col m?Y 3701. the defendant pleads Non Afſumpfit, and 'tis found againſt 
2 Co. 86. Buckmeer's him 3 the plaintiff had judgment ; aftirmed in error : although 
Caſe 87. b. 88 2. entire damages were aſſeſſed, and although the bill was accepted, 
3 6 hs 9 and although there was no expreſs A//umpht for the 48/7. and. 
due to A. as his pro- although upon theſe two Afſump/its the defendant pleaded Nor 
per Debt, and 339* 4ſſumpſit generally, and although they be joined in one action, 
pry Paging Where a bill is made for a ſum, and upon this an A/ſump/it 1s 
be joined ; for the brought upon a * promiſe made after the bill made, for the ſum 


Judgments in them ; 1 the bill, it does not lie. An Aſumpfit gives only damages and 


Carth 2356. Coſts; and varies from a judgment for debt, which gives the 
Cro. Jac. 3390. debt, and damages, and coſts, where a debt is due. ' An Afump/t 
E $5 40 make a bill ; a recovery upon ſuch Aſſump/it is a bar to a uit 


> Aſſumpfit, 4 Cr. Upon the bill. In this caſe upon the ſale of the cloaths for 370/. 
249. | although 


+3 


” -- 


"net 
—_—:. 
3% Wh” 
© oY 


—_—_— 
= 
Ed $ 


Athough al moiety was paid, apd a, bill had for 41237 /. yet 4 8 /. Yelv. 


| damages are well given. If the bill ana the Aump/ for the :70/. , 0d. 333 


 Fhjex, and ſhews B; to him, and requires him to execute this writ 


 Eig ghth.  Cembry. 


G____ 


Fitz. briefe 113, 


remained unpaid of the fad 270/. and an Aſumpht lies for it, al- 5 2-6. 
though it is but part of the ſaid 3707. where the count is that a Moor 914. 


moiety only of this 3707. was paid, and this AſJumpjit | 1 an expreſs": Fitz Treſpaſs, 116. 


Aſfjumpfit tor 1371. and an implied Ajumpji tor the 451. upon the x SF os 


ſale; Non AJumbſit extends to theie two Afump/it:, and entire 1 Brownl. 86, 37. 


Far. 124. 
were payable at the ſame day and were made at one time, the bill 


determines the Afump/t, 


CA SB. LAH. 


(*Peenant 1s brought upon an indenture, that where 4. had $7946 
» infeoffed B. of ceftata land, that B. ſhould held it diſcharo- ©7537: Buitivant 


>. Beds Holmes, 
ed of all dowers; and alledges dower recovered againſt him; and 21 E. 4. 49. 


the count is, gued feſtatum extfhit by the ſaid indenture, that ſuch Per 139. 
Covenant, C ount, 

feoffment was made, and that the covenant was made ut ſupra : ya; Replication 

without a poſitive atirmation that the covenantor, had infeoffed Cr. EL. 195. 

the covenantee; and had covenanted ut /upra : the declaration ir oy . 

was held good by the words Tytat” exiſtic + but fuch words will , Sang. HE 274; 

not ſerve where a deed is pleaded in bar, nor in a replication, * Cr. 188. 


Judged and athrmed in error. ag? og | 
| 21 Sid. 375. | 
After judgment. in Jebt againſt B. ſues a Capias utfagatum Winch 100. | 


* againſt 29 and delivers it to the ſheriff at Dole in: Com. gg 


3 Cr. $77. 
UPON ? « # yet he does not execute it, but returns {V9 et invents 17 Jac. 


to the court of Common Pleas : the King and 4. join in this Cr, $35. Pockbuoſ 
action ; the ſheriff in this caſe pleads Not guilty ; the viſne was Aion ſur le Caſe 
de Vicineto de Weſt..a verdict is tound againſt him. Judged and P* on ens | 
affirmed in error. The ſheriff ſhall be fined to the King, and A. arg OY 
ſhall have his damages for the entire debt; and the fy from 7 Co. 1. Bulwer's | 


I/e/t. is good : for the falſe return was made there : and the King Cale. 


_ 4m Tg gee —_ 


.© Noy 22, 
and 4. may well join ; for this Capras 1s the King's writ : but 1n Hob. 209. 
this caſe the King may be omitted. 7 Co. 1, b, 
3 Cr. 574, 844- 
| SO 2 Vent. go. 
OO ASE LES. | 2 Cr. 361, 134, 020, 


HE uſe of a fine is limited to 4. by indenture, without Li, "a OTE: 
7 mention of any eſtate in particular : this is an eſtate for = ic ng. 
life ; for it is as a grant. Two declarations are uſed in the Com- Eſtate, Common 


mon Pleas ; the firt is the principal, the ſecond 1s a recital of __ Comal, v'h- 


the firſt : 7; the firſt be certain; a variance in the ſecond: from the pg s, 98. 
firſt, by omiſſion of the certaiaty mentioned in the firſt, 1s not Cr. Jac. 105, 311, 


; : 8, £37, 
material. Judged and aflirmed in error. | | kt 4-7 499 537 


3 Cr. 507, 410. 
CASE LXVL fo 


\ A 7 HERE D. has appeared as an attorney for A. in an aQion 16 Jac. 
brought by 4. againſt B. it cannot be afſigned for error Cro. 521, Heydon 


verſus Mynn. 
that D. was not an attorney, or that there is no ſuch perſon 11 re- Averment. 
4 R | rum Cro. Jac. 12, 29, 359+ 
| Yel. 34. 
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'E ighth Century. 


3 Keb. 259. 
Yel. 58. 

1 Lev. 294, 211, 
x Cr. 26r, 202. 
x Vent. 252. 


27 H.8, 24. 

a Cr. 193, 4+ 

16 Jac. 

Cr. 521. Bradford 


verſus Wood houtce. 


Dyer 230, 356. 


Attorney, Debt. 


9 H. 5.14: 
Cr. Car. 160. 


1 Rol. 593, 4. 


Cro, El. 425, 459, 


Cro, Car. 194. 
Hob. 216. 

37 H.o. 10, 

3 Keb. 642. 


* Page 333- 


16]ac. Beckwith ver- 


ſus Nott, 

Cr. 504. 

Br, Caſes 492. 
4 Co. g1. Slade's 
Caſe. | 
Dyer 113. Peck- 


.am's Caſe. 


1 Cr. 350. 


4 Co. 94. b. 


-:C0.-.1..b. 


Cr, Jac. 493. 683. 


Cr, Car. 241. 
1 Inlt. 292. b. 


3 Lev. 333. 
Hard 178. 
2 Sand, 337. 
1x. Jo-*329. 
$'&9. 22 a. 

+ Cr t18, 89/» 
; Co. $1, b. 


: Fel. 074 


16 Jac. 


3 Lev. 394. 


Cr. 02, Bourn ver- 


ſus Carrington. 


6 Co. 9, Dowdale's 


C ſe, 
Dy. 271. 


Viſne, Verdi, A\- 


ſets, Juriſdiction, 
10H. 6, 13, 

1 Rol. 494. 

Cr. Jac. 53, 55+ 
Hob, 179, | 


, man, 
4 


rum natura : for it 18 againft the record ; and the admittance of 
him for an attorney by the court, makes him an attorney, if he 
was not an attorney before this admittance. In a writ of error 
brought 1n this ſuit, and error aſſigned ut ſupra, the defendant in 
the writ of error in this caſe pleads 77 nullo i Erratum : this. 
does not confeſs that he was not an attorney; but this plea e/7 9ua/ 
a demurrer, that this 1s not an error at all, Judged and atirmed 
1n error, 


> A SE. LXAVIL. 


Fa N attorney may maintain debt acainſt his client for his fees 
Y and expences which he diſburſed in a ſuit; he may maintain 
debt-againit the ſervant of the client, where he retained him for 
his maſter, Caprencs the fees and expences of the ſervant ; for it 
1s the contract of the iervant : as a promiſe to a ſurgeon of 10 /. 
for curing a ftranger ; or of 10/. for building a ſtranger's houſe ; 
or to a taylor ſor making. a garment for a Og Judged and 
athrmed 1 In ETror. 


* C.AS-E LXVIIL. 
A Is indebted to B. in 4 lent; 4. aſſumes upon this loan to 
pay the faid 4/7. by 55s. pcr month ; afterwards 4. makes 
default of payment the 62A month ; the plaintiff counts upon 
this Afamp/', and that the defendant has not paid him the faid 
41. nor any part of it ; to the plaintiff's damage of 6/7. the defen- 
dant pleads {Von Aſumpſit ; - It 1s found againſt him, and damages 
given to 4/, and judged the action 7s, and, affirmed in error. 
1he jury in this cafe, where the action was brought before all the 
months expired after the Aljumpit, had an election either to find 
the whole ſum in damages ; or for the time of non-payment only : 
and if the verdict be for the whole ſum, and a judgment there- 
upon; this ſhall be a bar in another ation upon the ſaid A/ump/it, 
for default of payment of the faid 5s. any month afterwards. In 
this caſe, the plantiff may count for his damage as it really 1s, 
and have a new actioa upon the caſe upon every default ; the 
plaintiff has his election : it 1s otherwiſe in an ation of. debt 
upon a contract, or a bill to pay at ſeveral days, where the con-- 
tract or bill is tor an entire ſum diftributed into ſeveral payments, 
at ſeveral times. In the principal caſe, the Afſumpſit is an the 
nature of a covenant. Pudged and afhirmed in error. The Yemre 


facias was of Southwerk, where it ought to be Southwark ; yet 
held good. ; . | 


CASE. LXIX. 


E BT againſt an heir upon the obligation of his father, 
where he had bound him and his heirs ; the defendant 
pleads rotving by diſcent : the plaintiff ought to alledge aſſets 1n 
ſome certain place : whether this action be brought in a town 
corporate, which has a limited juriſdiction, or at Weſtminſter ; the 
Jury in both caſes upon this iflue, may find aſſets in any other 

place. Judged and atirmed in error, 
2 | CASE 


Eighth Century. 


- 


| 


16 Jac. Walter ver- 


, > A SE LXX, 
A Aſumpfi it ts Jaid i mY Newlebry, and the viſne 7s of Newbury, 


or de vicineto de Newberry : good bota ways, the verdict is 
good : all is well. Judged and aftirmed in crror. The precedents 


ſus Manſel. 


8H.s, 10. 

F. N. B. 890. the - 
ITue is a Default at ' 
Dale, the Viſne ſhall 
be of Dale, not de 


are againlt it. 6H, 5. 10. witineto. 


*CASE-LXELE 


1Sſumpfit, that where the ptatntift, had lent divers ſums of 

' money to B. B. aflumed to the plaintiff to pay him all that 
C. ſhould aftirm to be due, upon his return from beyond lea; C. 
returns, and afhrimms 22/. 70 be due to the plaintiff ; tae plaintiff 
upon this matter brings an 4/umpit without giving notice to B. 


of this athrmation : and it well hes ; for 1t 1s the «Saf a ſtranger LF 


which creates this action ; and not the act of tae plaintiff; and 


the plaintiff is not bound to ſeek the dctendant to give him notice 
in this caſe. 


CASE LXXH. 


Woman brings dower agdinſt the terrtenant of certain land in 

H. in Com. Suffex, ex dotatione A. viri fut defunth ; ; the tenant 
pleads a feoffment of the manor of Dale to certain perſons, to 
the uſe of the ſaid huſband, and the demandant for their lives for 
her jointure, &c. the remainder to a itranger : this plea is ſuth- 


One 1s a Vill, the 
other a Borough, 
2 Rol. 623. 


Cr. Jac. 308, 399, 
c 595 


* Page 334- 
16 Jac, 


Cr. 492. Powle ver- 


ſus Hagger, 
Notice, Aumpf t 
Jac. 160; 432; 
Hob 8 
2 Salk. 457. 


16 Jac. | 
Cr, 489. Barbara 
Wood's Cale. 
Hob. 71, 104. 
£1 E- 35-17 

4 Co. 1. Vernon's 
Caſe, 


cient, without ſaying, that after the kuſband' s death, the entered Remitter, Traverſe, 


and claimed it for her Jointure : theſe words are ſuperfluous in 
this caſe; (for the ſaid jointure 1s a bar proma facie to the de- 
mandant in dower) the demandant replies that the ſaid huſband 
before the ſaid feoftment, had conveyed the ſaid manor to the ule 
of himlelf in tail, remainder to the demandant for life, remain- 
der to a firanger in tail ; and that after the death of her huſband, 
without iſſue, ſhe claimed the faid firſt eftate and entered, and 
by that was in her remitter; the tenant rejoins as above; and 
does not traverſe the claim, and the faid entry and remitter to be 


in of the ſaid firſt eſtate : the demandant had judgment, afirmed 


'1n error, 


The demandant, in the replication, need not traverſe the ſaid 
entry after the death of her huſband pleaded in bar : for zt 7s. 


vain and impertinent : | but the tenant, in the rejoinder. ought to 


maintain his bar, and traverſe her entry, and claim by the former 
eſtate tail, remainder to the demandant for life. The firſt con- 
veyance with a remainder ut ſupra ſhe could not waive, becauſe of 
the prejudice of the fazd remainder. This eſtate upon the firſt 


.conveyance was not a jointure to bar dower, although 2zf zs fo 


limited, and ſhe entered and claimed it: a jointure to bar dower 
ought to be immediate at the death of the huſband. The wife in 
this caſe, upon the firſt limitation, cannot waive the firlt eſtate 


7n prajudicium tertii. In both. caſes et prajudicium tertit: for 


Ele&tion, Dower. 


A Conveyance to the 
[Juſband in Tail, 
Remainger to the 
Wife for Life for her 
Jointure, the Huſ. 
hand dies without Iſ- 
{ue ; her Dower is 
not barred, 

Hob. 151. 

Guod ab initio non 
vaiet, trafu temporis 
707 convaleſcet. 
Hob. 71. 

Moor 872, 873. 
2 Rol. 422, 3, 
4 Co. 2. b. 


Co. Lit. 357. as 


upon the firſt conveyance of the ſaid manor after the death of the 


Huſband and wite, one Henley had the remainder limited to him ; 


and 
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Eighth Century. 
and in the ſecond Bcrozer had the remainder limited to him; both 
of the fame manor; ſo that the quettion 1s whether the demandant 

entred claiming by the firſt conveyance, as ſhe has alledged ; or 

| by the ſecond conveyance as the tenant has alledged : and this 
1100. 104. allegation of the demandant ought to have been traverſed. In this 
| caſe the had no eleCtion although both eftates were made during 
the coverture; and in both, the remainder after the death cf the 
wife 1s limited to others. In this caſe ſhe is remitted v9lens nlens, 
to the firlt eſtate. Tobn Say's cafe, 41 E. 4. 17. has the fame 


Hob, 2ce, 
ts adjudged. 


* Page 33. "4#CA$£-LEXHAT. 


H me FR Et B Is not a baronet, but a knight of the Bath; 2. fues him by 
F; 2, oIr 1 . . . | EE | 
Pa Cale the name of knight and baron.et ; B. appears to tis name, 
Eſtoppel. and pleads; and judgment 1s given againlt him accordingly.: B, 
& 7 ſhall not aſſign this miſnoſmer tor error ; for he is eſtopped by 
Cr. Jac. 125. his ſaid appearing and pleading. Afirmed in error. | 


CAS E- LXXIV, 


_5 Jn. : £ 2 HE bill wwas filed mh the King's Bench the 12th of February, 
Cr £14; Morthom : the laſt day of Hillary term, and the award of the Yenre 
verſus Bulwer. facias by the fame roll was returnable the ſame day : yet good 
fo an Jeo- after verdi : a Venire facias was teſted the 1cth of February, 
Cr. Jac. 64, 442. two days be{ore the bill filed ; the plaintiff had a verdict, and 
3 Cr. 820. judgment afhrmed in error : for it ſhall be intended that there 
Fete64- was no Venire factas in the caſe, but a Di/tringas without a Venire 

facias ; ard the Vemire facios cannot. be intended a Yenire fectas 

tor this bill ; and ſo zz? zs aided by the 18 E/zz. the ſtatute of 


7 eofails, 
CASE. EXRXYV. 
15 Jac. A Juror is named Hugh Malby in the Yenire, and Hugh Meltby 


eaten agg in the Diſtringas : this is amendable in the Yenire, if it 
5 -Co..42. appears by the examination of the juror and the ſheriff, that he 


Codwell's Caſe. is the ſame perſon : and this although the ſheriff be diicharged of 


Jeotents, Amendment, 1\;.: office at the time of the examination. A juror is named of | 


'i'rial, CIs > i RN TPM . 
2 Cr. 244. one vill in the Yenire, and of another vill in the Di/iringas : this 
Hoy. 328. 1s not error ; for at the time of the Yezre he might dwell in one 


CET8a6 265; TO ies . x Es wp”; 
ered 39% 37” vill, and in another vill at the zime of the Diferingas. Judged 


21 Cr. 563, and affirmed in error, A miltake of the Chriftian name 1n the 
1. 10:.448; Yenire cannot be amended : it is otherwiſe of the ſirname ; if 


1 Rall. 197. $7 . . . "OReT 
2 Gave as to the firname, it appears by examination that it is the ſame 


Perton. 
CASE LXXVI. 


5 Jac. N treſpaſs, /i & Armis is omitted in the count: it is a material 
Cr, ONS eas ver. & Error, not to be amended after verdict by the ſtatute of TJ eofatl. 
ſus Welted. 13 H. *, 26... | 
"Treſpaſs, Error. "This | 


15 altered by 16 & 17 | . | 
C. 2.cap. 5, ; CASE 
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_ Eighth Century. 
| | Ga M OR 


*CASE LXXVII * wo 336. 


= nhl for battery. and falſe impriſoncent againſt If. A." wel 
pleads the general ifſue quoad the battery, and juſtifies guoad G. 499. wn an 
the impriſonment ; the plaintiff demurs upon the juſtification ; Judgments, Prece- 
the iſſue is found againſt the defendant, and a Nolle proſequi entered *g*:. _ 7 
guoad the impriſonment ; the plaintiff had judgment upon the 2 Rol, 109. 
verdict, but there was no entry, quod deferdens eat inde fine die, for Hob. 180. 
the impriſonment : this is not error. But in caſe of two defen- 
dants, in fuc!: caſe where one 1s condemned, the other acquitted ; 
_ an entry ought to be'for him who is acquitted, quod eat inde fine 
die : otherwiſe it is error. Judged in the Exchequer-Chamber. 
F or thus are the precedents. 


CASE LXX LY HI. 


B R14 N Nelſen heir apparent of 4. was ſuitor to a maiden od  aroh Brian Net. 
who had 600/. to her portion ; during the faid treaty of gy Rte 

marriage, C. the defendant called Brian a baſtard ; and Brian Co. 17. a. Ban- 

the plaintiff declares that the maiden hearing of it rejected his = gre OM "I 

faid ſuit becauſe of the ſaid flander ; and he alſo declares that lc Csſe. | 

A. his father was, & adhuc e/t feiſed in fee of land which in £>% mo 

worth 100 /. per Anmum; and the ſlander was in theſe words : wy a Sn9o If 

Hath Brian Nelſon the baſtard arreſted you ? Is that all the ſpight 

he Brian N:1j5n the baſtard can do you ? Upon Not guilty 

pleaded, the plajncu had a verdict and EN athrmed in 


rror. 
CASE LXXIS. 
N debt defendant pleads non eft faftum, and EF IIIPY relita 14 Jac. 


wor wig cognovit actionem ; the judgment was, quod fit in 00 Alumore's 


miſericordia, & quod the plaintiff recuperet debit” predict”, and alſo Judgment, Fines, Das 


damna pro detentione difl1 debit', and there is no mention of coſts ; 985: 


the plaintiff had judgment, affirmed in error. Damna imply coſts. FO 5797s 


Where non eft fafum is pleaded, and a trial by jury paſs againf? ' Salt, 208-9. 
the defendant, the judgment is, gud the defendant capratur ; o* 13% 84, 09- 
otherwile not. 


CASE LXXX. 
AS Aſſumpſi jt hes againſt an executor upon a calletaect 14 Jac. 


romiſe of the teſtator ; as upon the teſtator's promſe *#'7: Snonders 


{us Efterby, 
to the plaintiff, if he will marry his daughter, that he ſhall have He 556; eng 


.as much for her portion as any other of his daughters had, Collatersl Aﬀumpſit, 


01]-teral Promiſes 
Judged and athrmed in error. "This judgment i is againſt former ,;\8 be ot in W- 


opinions for a collateral promiſe not broken in the life of the ting by 29 C, 2, 
| : cap. 3 

teſtator Cr. Jac. 405, 663, 
- 3 Cr. 454+ 


45 | CASE 


E; _ ; wa 


Cr. 3y1. George 
Thorne verſus Fuller. 


* dehbted to him in 100 /. and he had ſued B. in curia Domin: 
Regis ad placita coram Rege tenenda, whereas the true ſtyle of the 4 
B. R. 4/zmp/it, Con- Court is ad Curiam Domini Regis coram tþſo Rege tenenda, and had I 
[= ae arreſted B. that C. the defendant aſſumed to A. if 4. would not I 
Hob, 18, 216. 

j Cr. Jac 47, 343, Profecute this ſuit, that the defendant at ſuch a day afterwards 
1 548, 594, 633, would pay the debt ; the plaintiff had a verdict and judgment, 


W's 337« eons og "C A9 E LXXXT. "| | 'Y 
2 Cr. 531, 600, | © 'F 
150, 639. * HOU art a witch, I have ſeen thy i 1mMps i ſpirits in the XK 
256. | NESS ET 0 night, thou haſt unbewitched my child : theſe words arc RR 

*" 
1 Lev. 255, 276, not ationable. Judged and affirmed in error. E 
3:Lev. 294, 5. | : 3 
14 Jac. Y 
Cr. 397. Lloyd ver- x | 'N 
ſus Cook. CASE ULXXXIL. 2 
Slaunder, Witch. . 2 
1+ Jac. The plaintiff counts in  Aſſumpſit, f, that where B. was in- I 


lj 9 94-8 afirmed in error. For as for the ſtyle of the court alledged in_ 

| the declaration, it does not vary in ſubſtance from the true fiyle: "Ny 

| _ A 6. Bidwell and * although there is no cauſe ſhewn of a debt due from &. to 

{ mo I 4. yet it being oxly an inducement, and collateral to C.'s Aſſump- 

! For collateral 4/- it, it is well. And this forbearance of proſecution is a forbea- 3 
1 ay ro 29 Car: rance for ever : but paululum tenporis, or for a ſhort time, will A 
b ; Cr. 896. got ſerve 1n a declaration upon ſuch Agumpſtt. 3 
I 1 Cr. 438. Y 3 
1 CASE: EXXXIII. 

k -, Jac. DEF Os 4 And B. covenant with C. upon the fale of a park for a great 

bl ' 7. 390. oIr bapt 

| Md ade ſum of money paid by C: to A. that the ſaid park ſhall be 


|: Covenant, Notice. ſurveyed by one to be choſen by 4. and another to be choſen by 
1 by 493+ C. within a certain time ; and if the ſaid park by the faid ſurvey 
_ Me £6. does not contain 3oo acres, ſo much ſhall be defaulked for each 
I | Ce. Jac. 297, 472- acre, and rep:1id to C, C. appoints a ſurveyor accordingly ; 7. 
4 | does not; and upon the ſurvey, 20 acres are wanting of the 
l 300; and the covenant was to repay to C. ſo much for eyery 
4 acre 10 wanting : C. ſhall maintain an a&tion of covenant again{t 


2.Cr. 46. B. in this cale to give back the ſaid fum to be defaulked, al- 

28-4 b though B. had not notice of the making the ſurvey: for he is a 

a 26g Ys party to the covenant. 

2 Salk. 457- | Tudged and affirmed 1n error. 
CASE LXXXIV, 

13 Jac. N the King's Mts: the bill was filed 11 EAR : the 

Cr. 314. Dame. | plaintiff had judgment, affirmed in error. For the bail ſhall 

Bill, Bail, relate to the firſt day of term. 

1 Roll 333. | 

Hob. 70. | | 

* Page 333. * CASE LXXXV. 

13 Jac. Venire facias to try an iſſue 7s returned bas the coroners of a 


Cro. 383. Lambe county ; there are four of them, and only two return the 
verſus Wiſeman. 


Jeofails, Retorne del Vemre facias; and the plaintff has a verdict and JO gmene * : this 
br.efe, I | iS 


: 4 y 


fails. 


Eighth Century. = 
is not error. Judged and aflirmed in error. This w-s a good 39 H. 6. 41. 
cauſe to * ſtay the trial ; but not after trial, to reverſe judgment. —_—_ m oy 
. . . _— | bis - © ) / 36 | 
And this caſe 1s now aided, if need be, by the ſtatute of Fer Hob, 50. 


* Arreſter Fr. 
CASE -- LXXXVE. 
A of a copyhold in the county of Glamorgan in Wales, 11 Jac. 


parcel of a manor there ; whether ſuch grant was made or Cr 375. Sir Join 
| . k Carne's caſe, 

not, 1s the iſſue to be tried ; the grant was alledged to be made Trial, Viſne. 

in Bri//cl; the viſne ſhall be from Br:/?/, upon this iflue cf Cr. Jac. 355, 406. 
conceſſit or nin; fo upon demi/it : otherwiſe of a feoffment bref. p.- "eg 
leaſe for life, where livery is to be made; there it ſhall be tried tow. 231 b. 
where the land lies : fo upon no conce//it by the King's patent, Ho. 249. 


TFudged and affirmed in error. 


CAS E- LXXXVT. 


. 


\ Leaſe is made to an huſband, habendvm to him and his wife, 1; Jac. 


uni poſt alter” {cut ſeribuntur in indentura & noninautur in Er. 373: Waeadon 


. 5 . . - ; ; ſ Z * 
ordine; in replevin the bar being a conulance, and not an avow- peFon 
ry, and a demurrer upon 1t ; judgment was for the defendant : 3 Cr. 564. 
upon a writ of error it was alledged for error, that the conuſance ?,<* 5%+ 


"Mo" R | Hob. 314, 4. 
was not ſufficient ; for it ought.to be an avowry, and not a co- Poa, Wal Done 


 nuſance, by the wife; and alfo it was afſligned for error, that and Remainder, 
_ upon the ſaid demurrer a writ of enquiry of damages 7ſ#ue4, as upon og - 


: wn ; A Feoffment, 1976 
a nonſuit: Judged and athirmed in error; that this wife had a; H 4. 3. 


good remainder for life ; and that an avowry for a conuſance, or RR 164. 
one for the other, 1s not matter of ſubſtance; and that the ſaid writ M6 346 
of enquiry of damages may be amended ; for it 1s the fault of the 


clerk ; for judgment was entered upon a demurrer, and not upon 


4 nonluit. 


CASE LXXXVIIL 


Formedon of an houſe in the county of 1rk; the Pracipe 13 Jac. 
was Garaians, &c. and the writ of view was preedift \ Feb. 187. 


» Lak, | Rt : X £1334: 
Gardians ; this 1s amendable. Upon a writ of error upon judg- o-. og Lyſter ver- 


ment given in this cate; the record was well certified, and upon ius Garctanum de 


the Petit Cape the demandant releaſed the default to the tenant, ecu I de Ravend- 


who pleaded to ifſue; and upon the trial the tenant made de- Amendment, Dimi- 
fault at the Vf prius, and this default was recorded there, and 2uton. 
judgment given in the Common Pleas ; and in the entry of the Foo fag $77s 300; 
judgment, inttead of Cim. Ebor. Ciuitatis was interlined : this is 

amendable after 72 nullo erratum eft pleaded ; and diminution be- camp. 468. 

ing alledged in this principal caſe, the ſecond certificate of the 3 Cr. 836, 7. 
record was, that upon default of the tenant at the ſummons, * SAS 24h 

* the demandant had judgment to recover ſeifin : this certificate ; d. 


| C27, ©. 
was judged void: for it 1s contrary to the firit, and tends to * Page 339. ' 


avoid the judgment, which the law will not ſuffer, 


Judged and affirmed in error. 
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Hob. 6. 268. 


Far.-t55. 


Salk. 24. 
Cr. El. 538. 
. Cr. Jac. 215, 331, 


+19 Jac. 
- Cr. 331. King ver- 
. ſus Bapge. 
-Slaunder, Aon, ſur 
le caſe, 


.Cr. Car. 572. 


Eighth Century. 
3 Cr. 823, 4+ CAS E LXXXIX. 
© Op-a80c- 45 bog WEE | | | ' | | | 
i Sid, 53. N action upon the caſe was brought, for two ſlanders ſpo- 
af hog Sr L£ ken at ſeveral times, againſt the defendant ; the defendant 
12 Jac. pleads Not guilty ; the jury gives ſeparate damages and entire 


Cr. 343, 47. Jacob .ofts. One of the ſlanders was not ationable ; for it was that 
ver1.1sS . 


Hob. 6. the defendant had ſaid of the plaintiff, that he had poiſoned 


Adion, Judgment, F, $, Modo defunetum, which refers to the time of the declara- 


Damages, Joinder I" t/1 only, therefore ill : the other words were actionable. In 


Attion. | 7 
I the Exchequer-chamber judgment was reverſed as to the poiſon- 


1 Roll 77, 775 ing quoad the damages ; and the judgment was affirmed for the 


36 CO.131. @, Ars ; | 
{+ aot- other damages and entire coſts, 


© 


Carth. 235. 


A24, a w— 


12 Jac. of Is indebted to B. in 200 /. and C. to 4. by two ſtatutes; 4. 
CF, 342. Mallo- . 


ry verſus Lane. 
415-H. 7.2... , 
Aſun;fit, Mante- aſſumes. to pay the faid debt due to Þ. by A. this aſſignment is law- 


- Nance. 


delivers thoſe ſtatutes to E. who pretends to be executor 
of B. after the death of B. this pretended executor upon this 


ful ; altho' no aſſignment was made, or could be made to B. of 
theſe flatutes, ſo that he might fue them; and although E. was 


1 Rol. 20. 
Hob. 4, 5: 


. Cr. El. 1944 357- not executor to Þ. for FE. might cancel them, although he could 


not ſue. Judged a good Aſ/ump/it and conſideration, and attirmed 
in error. Hobart 4. has the fame caſe, 


CASE XCL 


EB T upon an obligation ; the declaration was fro ſexa- 


47 Jac. s, ginta libris, the bond was for ſexinginta libris : the plaintiff 
'9H,0,7. . had judgment affirmed in error. For the words in the declara- 
| Hob. 18, 19, 20. tion and the bond are to the ſame effect. _ 


-76, 1.16, 419: . ; LIEN. 
Cr. 338. Marſham verſus. Jolles. Obligation, Variance, Hob. 20. 2 Roll. 147. Cr. Jac. 190, 290, 399, 


CASE XCT 


7 OR DS of flander, A. hath been robbed of money and 
plate, and B, had them, and will be hanged for the 
ſame : theſe words are not actionable. 


Cr. Jac. 302, 530. 


Cr, El. 569, 904. 


Fudged in the Exchequer-chamber. 
* Page 340. 8 


Re = *CASE XCIIL.. 


1 Cr. 43. 
10 Jac, 


Cr. 327. Moor ver- (OI R Henry Newil's caſe. Coke, Judged and affirmed in error, 
fas Goodgame. 


'Manor, Copyhold, . that a manor may be copyhold, and a manor notwithſtand- 


Ymnive facias, 40g, and be held by cuſtom of another manor :. as the manor of- 
11 Co. 17. Sir . Y/arfield has been held of the manor of Y-/grave, time whereof 
memory, &c. and upon iſſue whether there be ſuch a cuſtom or 


Henry Nevil's caſe, 
; Cr. Jac. 260, 328 : a 
40 ' '.not, a.trial out of the manor 'of W/algrave is well. 


- ok. 58, b. 5.5.12 ASS 


Cr. Car. 312, 
Yel. 27. 
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title to the ſaid leaſe made to the plaintiff, 


Eighth Century. 


| CASE XCIV. | 
T Ni/; prius, only one juror appeared ; 11 & Circumſtantibus 10 Jac. 
may be added to make a full jury ; and fo it was done 06: Daw 
h Sr "HE s Caſe, 
if an entry be made upon the panel, Nomna decom talium, it 18 Tales, N;f Prize, 
void: Tudged and affirmed in error. Juſtices of Nifs Prius can- Nugation, 


. oke - . , 
not award Decem or Odio Tales, as in the Common Pleas. ? has this caſe, 
10 Co 102. b, Den- 


| og caſe. 
x, £1. 
CASE XCV. tr 292 "YOSs 
EBT upon an obligation upon a condition, that where Won. 

1 the plaintiff had a leaſe for years from his leſſor of certain ,,.3'5; Ferby 
| Se #030 , L; rivus Hauſaker, 
land, that the leſſee ſhould enjoy this and, during this leaſe, Replication, Title. 
without eviction ; the breach was alledged in the replication in © Car. 5. 

Sa - | 4 c Deg Bo PERS . : OD. I2, 
a recovery of this land by 7. by verdict, and upon a good title ; oj... ms, 415; 
the iſſue was, that the recovery was by covin; and it 1s found 425; 
For the plaintiff; he had judgment ; which was reverſed in the 
Exchequer-chamber : for 4, might recover this land by verdict 


and without covin, under a title derived from the plaintiff him- 


{elf ; therefore the plaintiff ought to ſhew that 4, had an elder i Lev. 3or; 
| Carth, 88. 
I Sid. 456, 

1 Sand. 178, 


CASE XCVI. 


N arbitrement concerning certain controverted trees awarded, 9 Jac. 
& that one of the ſubmittants ſhould have the trees, and that ,,,q,; Rigby 
the other ſhould pay him 10 /. for them at ſuch a time, or gives Co. 78. 


700d ſecurity; and does not mention what, and for how much Frum gh _ 


this arbitrement is void for the uncertainty. The arbitrement ; Ry. 243. 


was alſo that the other ſhould have for houſe-bote and plough- Co Ent. 3. pl. 4 


| R . | | - . 1 Keb. 166. 
bote as much as they ſhould arbitrate at a future time, viz, at Gro. BL 450, 


the next aſliſes : this alfo is void ; for an arbitrement is a judg- 1 Sid. 59. 
ment, and it ought to be certain, entire and perfect, and it Moor 359. 


Litt. Rep. 30, 
cannot be made by parcels. 5 ow La 


Carth 157, 
Arbitren:ent; 
Cr. Jac 585. 


CASE XCVH. © Yel, -98; 


"HE plaintiff counts upon a leaſe for years, and rent reſer- 19 Jac. _ 
3 ved thereon, and rent arrear, and for this debt he brings Pal & b ts 
his action the defendant pleads guoad the plaintiff nibi/ habuit Verditt, Replication, 
in the faid land at the time of the ſaid demite ; the plaintiff * re-? adiog, RES 
plies guod habuit, and does not ſhew what his eſtate zs; this plea Gro 6648} i 
1s bad, and the defendant might have demurred to it : but be- 221, 304, 315. 
cauſe he did not demur, but joined iſſue upon it, and this ifſue * Page 341, 
is found for the plaintiff; the plaintiff had judgment, affirmed *? Vent, 271, 


j | 3 Lev. 193. 
in error, For the verdict has made the plea good, | Carth, LY 0, 


4 T ' CASE 


r. 314. Thinne © 


Cn 
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Eizhth Century. 
CASE XCVNL:::} | 
xo Jac. | N Fje&1ome firme, the courſe of the Common Pleas is, where 
oy, INT. | the defendant appears, to count, and after imparlance to make 


Hob. 76, 246. Aa ſecond count by way of recital ; but the firſt ought to contain 
rag Denon the ſubſtance of the matter. In the firit count in this caſe, the 
+ Or 4 416, leaſe is alledged to be made 2 57h of March, 6 Jac. and afterwards 
Ante 8. 65. the ejectment, the ſaid 6 Jac. without mentioning the day of the 
Cr. Jac. 195, 96,89, ejectment ; the ſecond count mentions the ejectment to be _ 
31s $15, 49% 26 March, 6 fac. and the Fjedtione firme was brought in the 7 

The plaintiff had judgment, affirmed in error. A certain bays of 

the ejectment 1s not neceſlary to be alledged in the count : it will 

ſerve to ſay, poſtea, Ec. 


CASE, XCIX: 


10 Jac, E B T was brought for 40/. at the Plurzes Capias, and entry 
Poa Rd longs was made upon the roll of the proceſs, guod Quer' obtultt ſe 11 


Continuances. Mocit debiti 4.05. at the exigent, the defendant appears and con- 
feſſes the ation ; the plaintiff has judgment upon it, aftirmed in 
error. The fad: appezrance takes away all diſcontinuance and bad 

x Sid. r00, 173, Proceſs before it; and the ſaid words 4.05, 1n the obturt ſe is fu- 


perfluous. | 
TFudged and affirmed in error. 
CASE. CC: 

10 Jac, ; 'N Fjeftone firme, the entry of the plaintiff after verdi&t upon 
£5303: Rerley ver” F the Ni/f Privs, and before the judgment, does not abate the 

x Lev. 155. writ, and is not aftignable for error. The Yenre facras was re- 
-3 3 Cre 767 turnable Dre YVenerts pejt Craftin' Purifications : and well, to try 
: + . : 


Panic Facixe, Brie, AN ifſue joined In the King's Bench, The plaintitf had JEEMent, 


| & Abatementde ceo. athrmed 1N Error, 


Cr. Jac. 261. 
Ant. 302. 
Fel;' 125, 


A TABLE 


EEE NES. 4 © 
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OF .:1:223 1 


Principal 


Matters. 


_ 


\ Batement of 7/rits,by what Pleas, 

| [2 or not, &c. Page 15, 33s 35» 

*\ 41, 90, 95, 106, 179, 183, 

206, 228 

2. A Writ abateable, when not Error. 

- 22s 71 

3. Of Writs by what Matter found, 42 

4. WritsFudicial do not abate for Form.4.3 

5. Where not to be by Death of one of the 

Defendants. 90 

6. Of the Original, where it hingers 
 Fudgement for the Plaintiff. G 


5 

7 Y by Acceſſion of Dignity to the Plain- 
95 
"'L. Ne by Death of one of the Defendanis 


in Error. WE 7 
9. Not where two brought Audita Que- 
rela, and one dies, 106 


10. The Difference where Replevin and 


Quare Impedit abate. 124, 127 
11. By Plea of Matter after the laſt Con- 
tinuance, 0r not. I59 


12. Of a Writ of Error, where by Re- 


pugnancy. 161 
13. In Dower, by the Af of God. 170 
14. Of Indiftments not by the King's De- 


miſe. 205 


15. Of what by the King's Demiſe. 398 


16. Where not by the Entry of the Plain: 
lifj in Ejeftment, Page 341 
Acceptance, wobere enEfoppet or n0t.196, 
204 
2. Where it ſaves a Condition. 252. 
Acceſſary. (See Damages 4.) 
2, His Relation to the Principal. 72 
3. Where one Appeal againſt all. 29 
Acceſſary of Acceſſary, when. 29 


him, tall the Principal is attainted. 72 
Where Auterfoits acquit a good Plea 
for him. 72 
7, What Attainder of the Principal does 
not prejudice the Acceſſary in an Ap- 
.  peal. | E | WH 
8. If two are Principals, Altainder of one 
of them, ſhall put the Acceſſary 10 an- 


4 
5. Where no Evigent awarded againſt 
6. 


fer. 76 
. Where to be tried, on Indiftmen or 
Appeal. 77, 18 


J 
10. After the Fa, not indiftable before 
the Coroner, 


17 

il. 1n Robbery, if he ſpall have Clergy. 

221 

Account, a good Plea therein before Au- 
ditors, which was not a good Bar. 136 

Againſt whom it lies, 167 

TY it lies againſt Executors for Money 

received for Land deviſed to be ſold. 

215 

Acquitial, 
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2, Many of the ſame Nature may be join- 

ed. 24, 211, 331 
3. Foinier in them, and when, or not. 

31, 35, 211, 202, 263, 266, 302 
4 Joinaer in Defence, its Effet. 35, 209 
He 
6. 


Il hen it ſhall ſurvive. 35 

1n Nature of Conjpir acy, for what. 

TT 

| 7. When Joinder thereia may be gratis. 
| 56, 55 
| 8. Lies not again the King. 78 
9. Brought faiſely, the Punioment, IO1 

10. Recovery in a former where it muſt be 

pleaded. | 175 

II. 4 IfSAr where to be brought. 228 


12. On the Promiſe of the Teſtator, and 
of the Exccutor, where not to be 


Addinon, wrong ſhall reverſe an Ou:'- 
lawry 2 by Plea. 116, 126 

2. What, how and where neceſſary. 119 
. What not a good Addition, 116, 223 
4. Doctor Theologiz, &c. good, 228 
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Adminiſtrator, Judgment againjt him, 
when and how. 285 
Admiral, where to ſue. 325 


Advowion appendant excepted in a Leaſe. 
Tn 3IO 
Age, (where 11 lies, See Infancy.) 

2, Difercut Ages for different Purpoſes. 


Aid, where grantable or not between com- 

' mon Perſons. 63, 04 

2. Net grantable to the Succeſſor where 

the Predeceſſor bad it. 51, 61 

. 9. Of the Fing where prantable or not. 
64, 103, 170, 171 

4. Pur File, &c. not paid by Tenant by 

Grand Serjeanty. 76 


A Table of the Principal Matters. 


Acquittal, of the Mcfne. Page 12 
2. For whom, and againſt whom, 13 
3. Judgment therein. 14: 
FO of God, or of the Court, will not burt 
the Party, 180 
Action Tran/itory what. IO, 24, ZI 


Joined, 296 
13. Of Slander, lies not upon Inferences. 
| A 302 

14. For a Servant cheated of his ſAaſter's 
Money, "3-88 
I 5+ For abujmg the Procejs of a Court. 
320 
16. For a falſe Return. 332 


_ 54-75 Ws SOT. 
3. Who ſhall benefit by it, beſides the In- 
fant. 98 

4 [oat is full Age to take a Legacy. 
- 289 

Agiſtment what, and if tithable, 281 


Antenatus, 


———— 


5. Difference Satan Aid pricr & Rege 


inconſulto. Page 97 

6. If granted where it does not lie, it is 

not Error. I7T 

Alien and Denizen. 2, 227, 306 

2. When pleaded, the Concluſicn of the Plen 

= 

. 3. Not capable of an Office. 120 

4. Amy and Enemy, the Difference, 20; 
5. Where the Iſſue ON Ire or nt. 

ZOJ 

6. Where nt all! owed medietas Linguw. 
21 

Alienation without Licence. 56 

2. ghall ftand though fineadle. 38 

3. Pardon thereof. 525222 

Allegiance. 3, 306 


Allowance, to whom end <chen, of Debts 


or Payments. "9 1849 
Amendment, after Fudoment. 2 3 316, 
| 339 
2. In the Caſe of the King. OT 


3. After Fuagment of the Clerks M:Rake 


in entering the Tiſue, &c. 140, 186, 
| 7-00 
4. Of the Clerk's Miſtake, the County not 


mentioned in the Margin, 1.04 
5. Of the Clerk's MiSiake, Deferdont 
written inflead of Plaintiff, 183 
6. A Diſcent to the $99 pleaded, aud aid 
net ſay Heir, not amendeble, 184 
7. Of a Superſcdeas denied, 218 


8, Of qa ſpecial LV eraitct efter mony Term. 


2 54 

g. Of eriginal Irits in Fines end Common 
Recoveries. 253 

IO, Of a Furors Name in a Return of a 
Vevire. Z 0d, 225 

Ii. Of a Count, or Verdidt, wicn. 268, 
'225 

12. Of a Diſtringas, 213 
 Amercemc<nt, wyen a Verdi} for Parti, or 
not, 184 

2. When the Defendant ſhall not be amer- 
ced. 258 
Annuity, 1b? Remedy for Arrears afi 
Turigment, FI 
2, For Years, when as a Rent-charge or 
not, 312 

3. The Count therein. 326 


Antedate. (Sce [ine 6.) 
who? 306 
Anticnt Demeſne, 

Proceecings ina Writ of Right there. 


4T 
3. How ccnirouled by the Conmon Pleas, 
or not, v7 
Appeal 


Mr 


"A Table of the Principal Macters, 


Appeal of Death, by what Heir Male. 


Page 6. 
2; Only one t9 be againſt Acceſſaries. 29. 


2. Omits ſome Acceſſaries, yet good, 29 
a. What bars it, or not. 7”; 1 


5. In what County to be brought. 77 
6. Where Execution of a Judgment there- 
in, mus? be prayed in Perſon, 177, 

| i165 

7 Releaſe therein flays Execution. 127 
8. Releaſe to one Appellee, mot good for 


the other. 5 4% $68 
. Not barred by a Pardon. 160 
10. Where it ſhall be preferred to an In- 
_ H. 160 
1. Of Death, Default of Appecians there- 

7n peremplory. 16 


12. Where the King*s Demiſe made a Re- 
attachment neceſſary | 3 altered, 169 
'I 3. SIrCRE TN One Cong, Death in ano- 


ther. 195” 


IVhere it deſcends or not. 182 
Appearance may help a faulty Preceſs, 
57> 335» 341 

2. May help a Diſcontinuance of Proceſs, 
57> 341 

3. When the Parties are demandable. 8 
4. Where it may be againſt the Sheriff *s 
Return, or not. 94, 122 

5. Not to be, when the Party not 10 loſe, 
+55 $5122 226 

A ppendanr, a Foreſt may be to an Honour, 
*9 


2, Advowſon eve Tal from a Manor, or 


not. 310, 311 
; Apprentice, by Stat. 5 Eliz. who to be, 
284 
Approver, who may, or may not be, 84 
.2, In what Caſe he ſhall be hanged. 84 
Appurtenances, what paſſes by il. 29 
'2. Land not appurtenant 1 anOjfice with- 
out Preſcription. 170 
Arbitration, if void, the Bond 3 75 void. 116 
2. Award to make Rervaſes by Advice of 
J; S. good... © 128 


3. Arbitrators cannot refer io others, &c. 


128 

4. Award not well performed by Attorney 
which ought to be in Perſon, 130 

5. Time to perform an Award. What ? 


136 

6. Ill, if Award larger than the Submi. 
Ow. 204 

. The Award void for Tucertainty. 240 
Arreſt, which lawful, or not. 291 
Alliſe, of a Commote in Wales. "*Þ 


2. Of Darrein Preſentment, of what it 


lies, | 13 


3. Of Darrem Pre atink of what it 


aoes not lie. © Page 1 

4. Where to be brought. [bs IT |: 
5. Fudgement therein, Cs 
- 6. Lies not between Parcenexs, 2 
7. What a good Plea therain, or not. 13, 
142, 224 
8. What an Aſſiſe is. 31 
g. Aſſociation and Reattachment therein. 
| 35 62 
Lo. When the Plaintiff may abridge his 
Plaint, or not. I1lL 


it. Plea for Leſjee for Tears, 142, 224 
12. Fuſtices thereof bow appointed, &c. 


224 ; 


Aſſociation in Aſſiſe when and how. 32. 
2. Niſt Prius therein, and where. 38 
Aſſumplſi'. See Promiſe. 


Acttainder, 

2. Where tt deſtroys the Courſe of Deſear, 
or not. OF 

3. Does not make a See void without De- 
privatton, 207, 210 

4. Makes a Man incapable to ſue, not fo 
to be ſued. 209 


5. Reſtcring the Blood of an atiainted 
Per ſon, aoes not reficre bis Lands. 


| 287 
Attaint, for exceſſrve Damages. 24 


2. here to bebrought. 39, 89, 141 
3. What Jurors to paſs therein. 89 


4. .1n what Aions it lies. 89, 228 


5. Aſſignment of the falſe Oath. 125 
6. Judgment therein. I25 
7. Lies notin Rediſſeiſin, &c. 13x 
8. Ina Lincoln, where tried. 186 
ye. Plaintiff therein when and how puniſh- 
_ed, 2029: 


Attorney, (fee Warrant 1 ) bis Power | 
and Warrant. 52,53 203: 


2, His Duty if falſely infermed, 52 
3. 1n what Caſes may aitorn, &c. 9gt 


4. His Privilege, being aſſaulted and im- 


priſoned az Weſtminſter. Ilt 


5. Cannot pray Judgment in Appeal of 


Death. 137 


6. Dies after Iſſue, not Error. I79 . 
7. How punifbed if Ambidexter. 262 
8. Cannot confeſs Villenage in his Client, 


28 
g. Is made by Admiltance of the Court. 
332 
o. May maintain Debt for his Fecs, 
332 
Amari ment, what, where neceſſary, and 
wwhere by Atlorney. gl 
2. Where not neceſſary. 189 
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3. If allowed to one inaifted of Felony, &c. 


220 
4. Where the Bail ſtall have an Audita 
Querela, 319 


A T able of the Principal Matters. 
 Audira Querela, jor a Vouchee in a Pre- Kt: what. Pages. 
cipe. | Page 100 2. Of the Baron, deſtroys not Dower. 

2. What Defengan! foal loſe the Benefit of Baron and Fem', where her A# Linas 

tt, 100 him. © 43 299 

. A IWrit in Nature of it 109 2. Treſpaſs committed Ly h:r alone, 2 

4: To diſcharge ebe Bail after the Prinei- 4. hat ſhall be a Default in both, 26 

pal has reverſed the Judgment. 319 4+. Where Defaull of one, Defaui! E both. 

Averment, what and when againſt a 97 

Fine. 12, 264 $5. In what Cafes to be ſued jointh.. 25, 

2. Parol, if go9d againſi Deed or Record. 290 

66, 70, 166 6. Felony of one, where hur!s the other. 

2. Que eſt eatem, when neceſſeary. _ 65 

4. Good againſt the Sheriffs Return, or 7. How they may affe8 the Lands or Chat- 
not. 94, 121, 122, 142, 181, 189 tels of each other. 72, 794 238- 

5. Where not againſt a Record. 99, 162, B. Where ſhe ſhall be received on his ol 

| 210, 327, 222 fault. 

6. Divers given by Statutes. 108, 254 9. Where a Pro/eftion caſt for the El 

7. Cannot be of a Truſt on a Fill, 115 band ſerves for the Wife. $0, 93 

8. If Feoffee of Felon can aver that the 10. He cannot hurt her by Diſclaimer. 

Felony was after the Feofſment, 128 6 143 

9: Of a T bing immaterial, not neceſſary. 11. Her Deed does not bind. 166, 238 

138 12. Her marrying her Obligor is a Releaſe, 

10, Where of an Ul or not, 195 166 
It. May beof a Fointure. 208 13. Where his 7 reaſon hurts not her 1n- . 

12. Where neceſſary in Pleading. 213, heritance. 202, 286 

265 14. Her Marriage with the Ovliecr 70 

13. If of a Cenfo deration peid in a Bar- ber Uſe, is no Releaſe. — un 

gain and Sale, _ 247 15. 4 Term in Truſt for her does not go 

14. ld Aſſets where not neceſſary. 290, to the Husband. x 245 

300 16. He cannot ſell a Term w«hich/ſhe has 

x5. In Covenant, &c. what ſufficient. In auter dro. "Fo 264 

305, 315, 316, 317 17. There be may ſue alone in ber Right. 

16. What ſnfficicnt of the Life of Ceſtuy 279 

que vie, 219, 327 18. Where ſhe has no Elefion, though both 

Auterfoi:s acquit, or convict when a ALftates mage auring the Coverture. 

good Plea. 45, 40, 160 334 

2, Where a good Plea for an Acceſſary. Barretry, what. 247 

RD .72 2. How puniſhed. 317 

Authority, See 7&ri/difion, Power. Baftardy, what. 10 

2. Deputy cannot make a Deputy, 110, 2. General, what Certificate ſufficient. 44 

I1i 3. When it prevents a Challenge, 47 

3. To bepurſued frifl 125, 201, 229, 4. Baſtard cannot be born a Villain. 47 

246, 283 5. Baſtard, how puniſhed for the Murder 

4. Nude, or joined with an Intereſt, the of his Mother. 47 

Difference, 203; #16; 262, 263 6. Child burn before the Husband fourteen 

Award. See Arbitration. Years Old, if a Baſtard, 95, 289 

7. By what Wards named in a Deiſe, 

and wwel:. 239 

8. When triable, and where, 2&9 

B. Bigamus, who. 222 

Biſhops are Peers. II 

AIL, the Manner of it in divers 2. Greatly revered in Law. 37 

Caſes. 129 3- When and how might have forfeited, 

2. Not allowed to a Felon convift. 21 &c. 56, 59 


. Their Forfeiture for Treaſon. 210 
Blood, inberitable or not, 9, 203, 243 
Bond, without a Confideration good, and 

no Relief in Equity, 109 


2. Of 


Web © 00 


AT able of che Principal Matters. 
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"'S of Ind 31it Pls 4 lo tt. Page J IQ 
2. Mage void or blow by the Condition, 


WHO, 116 
. Crn#itioned mt to do, does ot javat; 
date the Act aire ofter. 120 
5. What not a good Plea thereto. 166 
6. Odliger cannit alledge be delivered it 
1/907 Condition, a Sir anger may, my 

I 


7. What is a good De'tvery, 195, 221 
8. Not reeaſeable by Celtuy que Ute. 222 
g. Cannot be delivered as en £fcrow 10 

lhe Party. ; 228 
Breach of a Condition ill alledged. 340 


Brewer, !o be Apprentice within Stat. 5 


E liz. 284 
Burgage-Tenure, woa'. 127 
Bu rrough-Englith, how alterable. 220 


bs 
Ancelling of Deeds. (Sec Deeds. 3) 


Capias and Caplacur when, and a- 
gainſt whom. 123, 264, 336 
Carrier. (See Felony. 5) 
2. Puniſhed for drawing with too many 
Horjes. : V4 
Certaintv, what neceſſary in Indifiments 
and other Aftions, &c. 124, 196, 
202, 215, 328 
. What neceſſary in a Return, &c. 12.5 
. In Declarations. _ 190, 241 
. In a Verdi}, what ſufficient, 262 
5. By whom to be ſhewn, 305, 206 
6. Neceſſary, in Awards. ' 340 
Certificate, of a Judge who 1s removed. 69 


+ 9 0» 


2. Of a Fudge allowed after bis Death, 


and bow certified. 174, 216 

3. By the Hands of Biſhop”s Chancellir, 
' Toell, -228- 
4. Of Afiſe, what, STC. 283 


. The Second, in Error and Diminution - 
| alledged, not to contraditt the Firſt. 


339, 339 
Certiorari, Ln what PS. + it lies. 


114, £34 
2. What Proceedings it ſtays or not. 181 
Ceſlſavir, by whom to be brought, 143 
Challenge, 70 the Array, when. 11, 18, 
65, 104, 176, 284, Zlo 
2, When a Baſtard canuot be challenged. 


47 
3. To the Array good, if the Sheriff was 
Arbitrator, 65 


4. Conſanguini!y Jetwacs the Party id 
Furor's Wife. Page 96 


F. Peremptery in Treaſon and Felony. 


I1IC, 17s 213 

6. Good, though both Demandants do not 
Join 11 1t. 7 

7. Jurors within Diſireſs of the Plainiff 

or Defendant. 115, 119 

8. Tried by Triers, and feund falſe in 

Part, &c. It; 

9. Plaintiff may ſuggeſt his Alliance with 

the Sherit', and pray Proceſs to the 

Coronrs. Ii; 

10. When lot by Default. I19 

1i. In. Altaint, that one of the Petty 

Fury 1s Tenant to one of the Grand 

Fury. -T4k 

12. Per emptory of 100 many Jurors, pum 

 niſhed with Death. £95 

#E Inſufficient, what. 186 


14. The Juror within the Leet of the 


Party. 219 


15. 1f it hes, where the Panel was alter- 
ed. 


Chancellor Lord, to what Livings be mav 
preſent. 22. 
Chancery, 7s proper Turiſdiftion and 


Growth, --58, 00,-102;'24t -- 
2, Its Necrees not pleadavle at Law, and 


how they bind. 108, 102 


3. Will not relieve againſt a Bond given 
_ without a Conſideration, 109 


4. Jſjues from the Petty-bag, where tried, 
. and Proceſs thereon, 133, 134 
5. Chancellor and Keeper of the Great 

Seal of equal Authority, 225 
6. The King cannot make a Court of E- 

quity. 285 
Chaplains, how many qualified, &c. 272 
Charcers, their Conſtruficn. -23$ 
Chaſe, what. 316 


Chaticl veſted, when it ſhall deveſt or not. 
28, 175, 176 


8s 7 be Trus thereof forfeitable. 190, 


219, 245, 293 
2. Tru# thereof, if aſſignable. 244. 


4. Truſt thereof goes to the Executor in 
Equity only, 245 
Cheſter, Error there, how and by whom 
correfted. 71, 240 


. Writ of Error there, to whom direfed. 


71, 240 
3. Error in Faf there, where correfed. 


, pk OY 
' 4. Writ of Error thither, whence to iſſue. 
240 


Cinque 


220 
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Cinque Ports, Error there, where correc- 


ted. Roe 71 
Civil Law, of what Force in England. 
of Wa C37 
| Clergy, to wrow allowed at Common Law. 

222 
2. If it purges all former Felonies. 160 
2. Where not allowable. 221 


4. At what Time it may be allowed. 223 


Coin, zncreaſed in latter Apes. 39 
2. Treaſon and Miſpriſon of Treaſon re- 


lating to Coin. 174, 217 
 Collation, how different from Preſentation, 
&c, 281 

_ College, how this Word conftrued. 229, 
233 

Colour, when. neceſſary. 21, 171, 305 
2. Its Effef in Pleading, "09 
Commencement on, or from ſuch a Day, 
the Difference, 126 


2, Of a Term from a void or impoſſible 
Time, fhall commence immediately. 


248 
3. To be after the End of two Leaſes, 
how conſtrued. 272 


Commoner, if he may maintain Treſpaſs. 


144 


_ Commote what, an Aſſi iſe Ties for #t. 5 
: Compenſation. See Recompence. 


Computation from ſuch a Day, how con- 
ſtrued. 136 


2. To the End of next Parliament. 246 
: Conceſſi, the Force of the Word. 34, 35 
| Condition broken, or nt. 16,243, 252, 


253, 201, 340 

2. Void, if it defeats the Grant, not if it 
| leaves ſome Benefit of it. 96, 243, 266 

. Where impojjible, and the Obligation 
abſolute. 116 

4. That Leſſee for Years ſhall not alien. 


:"120- 

. Where an Af nueſſary to avoid an 
Eſtate. 121 

6. Not literally performed, OMigation ſa- 

' +... wed, Or not. 128, 261 
*,:$ bat Teant in Tail ſhall not marry, 
votrd, 243 

8. Which good or not. 2243s 252 


. How well made under the Statute of 


U/es. 252 
10. When a Proviſo makes a Condition, 
or not. --- 252, £66 


11. How ſuſpended, or not, 253, 254 

12. Subſequent, where not pleaded. 260 

13. 1n the Digunfive bow conſtrued. 279 
+ 


I 4: 9 dent, by which Leoſes are wid, 


&c. Page 305 
Contcfling end. avoiding in Pleading, 
cohen wel, 105, 117 
Conteſlion by Attorney, if it makes & 
Villein. E 2 

2. Of the Party, where ſufficient. 78, 
290, 500 

g. Fer Part, Judgment thereon, and Tie 
fer the Refi aue. IO2 


4. Shall give Juagment to the Plaint; if, 
. though the De/endant bad a Verdi. 


I02 
Stronger than a Conviftion. 1 34,283 


A 
6. Does not prevent bringing Error. 124 


7. By Implication where it binds. 280 
Confirmation, zts Force. 20 
2, Cannot be of a T, "_ not in ele. 224, 
312 

Conſent of Parties, where it cannot alter 
the Law. I59, 210 
Conſideration, whicy good, and to what 
End. 81, 82, 290, 292, 293, 296, 
Soi, 311» 319» 324» 3.30» 337+ 339 


2, In what Conveyances neceſſary, cr not. 


247 
3. if it may be averred, and when, 24"), 


a | 


4. To rath an Uſe. (See Us. $;.6,-10} 
5. For the King's Grant, cobat not good. 


0 
6. [n Quantum meruit. Ip 
Conſpiracy againſt iwo, and one makes 
Default, 27 
2. Judgment therein. Ji 


- Attion in Nature of tt, when, 1400 

Conſtablethip of England 7s Grand Ser- 
Jeanty. 236 

Conſtruction. See Grants, Patents, S$ta- 
tutes, Wills. 


2. For Wards, (ſee each Word i in its own 
Place.) 


. Of a Continuauce, 180 


| 4. Of a Deſcription of Land in Ejett- 


ment. 282 
Coalultation, what and when grantable. 
218, 219 


Contempt, in diſcbeying the Prizy Seal. 


220, 240 

Contingent Remainder (fee Remaindcr. 
3 4+) 

gs; 1s to @ Day certain. 7 

. When not neceſſary. 118, 269 

; When the Want of it cured by a Verdi#. 

| 182 

4. Between 


A Table of the Principal Matters 


A 


Between whom entered, and well 


Page 183 
Contrarieties 77 Contrads, &c. make all 
| void. | | 96 
2. In two Certificates, the latter void. 
339, 339 


Contribution, by wwaom mage, and boo. 


26 
Converſion, <vhat 15 Evidence of it. 206 
Convey1nce an approved Method.” 277 


Conuzance of Pleas, if the Tenant! j91n m 


the Claim, the Effect thereof. 19 

2. Claimed by two Patentcs, I9 
. Does not extena to Aliſſcs, 7; 23 

4. iYhen allowed, aces not remove the 
Record. | 2I 

5. Of woat Pleas in the Univea/ities, 
wo. 117 

6. In Replcvin, when to be or not. 338 
Copy of Court + Git, what & £ rantable there- 
by. | 274 


2. $2e Dominus pro tempore. 
Cornwait. See Datchy of Cornwall, 
Coroners, thcir Power and Office. 85, 


177 

2. Coroner or not, how tried. - 90 
2. led Fun, ſuper viſum of a Body bu- 
ried @ and du? un, if good. 162 


4. Tndi ment Ejared im bow to be. 202 
Howo 114 my of 7 p2mto TeLNT nah Frit.338 


Co: Pora 101 OSSTLO rate bow wigae. 205z 


| 270 
2. How b5i:nd. 10, 270 
2 here it binds the Succeſſor. 93 
4. Con! \inues, lvongh its Naine coanged. 

| 99 

5. What 47 by a Mayor binds the Cir- 
poration, 13s; 162; 172 

6. Cannot be ſeiſed toan Uſe. 195 
7. Aggregate cannot preſet is Head to a 
Church. 200 

8. Where its Miſnoſmer avoids a Leaſe 
or nt, 214, 233,:235, 270 

g9. Where, and what Miſnoſmer does not 
cvaid a Dcevije to at. 222 

10. Whai Alteration does defiroy the for- 
mer. 235 

11. By whom to be viſt ed. 270 
Colts againſt whom, and in what Caſes. 
| IG1, 281 

2. None in Quare Impedit, 324 
3. Implied in a Judgment for Damages. 
330 

Covenant real, what. 241 


2. Follows the Nature of an Eſiate, 202 
Covin makes a Man a Pi-ior of his own 
Land. 40 


4 


2. Puniſhed in an Ation | in the Nw 'f 


rm 22A” Page 49 

2. Avoids f Feoffment, when | 49 
4. Peres s a Reniiter to an innocent 
Infant, I92 

5. Dover obtained by it, not good. 193 
6. In icyving a Fins, aoeid; tt. 253 
7. Charges an Adaminifrator after A Ui 
cation. | 
Counr, what ſujficient in Treſpaſs 7 
Charters taken and detained, 20 

2. Wheat jujicient in Detinue of Charters. 
21 


3. oat ſuftent in an Taformation- for 
the King, QC... IQ1, 323 

4. By Executors for an Eſcape. 200 
5. Fhat ſufficient in Covenant, 205 
6. ve els bart Plea, how. 305, 331 
7. When ſpecially to alledge Furijaiction, 
: 322 
Courts, to be reverenced, | 43 
. How their Courſes differ. 116, 119, 


269, 295, 325, 332 341 
. Their An'iquity and P: zuileges, 131 


. Which intended in ponal Statutes, 228 
. Conrſe of Courts is Law. 240, 269,295 


3 
4. See Pipowaer, Leet, Teurn. 
5 
6 


* uſtom of London how tried. 21,82 


2. _ Oxtord, for Pcjjc{tcn. 21 

3. Of Londor, Which good,” $4; 1:28, 

139, 241, 2328 

4. Ta Lordon for Devijes. Safety I 3 5. 
5. How to be pleaded. 128, 129 

o. Which goes with the Lond \ bow alter- 

| able. 220 

7. Of Copybolds, what good, _ 274 


Gon and Cuſtomers, where Cuflomers 
Havie to be ſued by the Fuages. 167 

. to Feiture for Nanpaz ment of Cuſtoms. 
IQ 

3. Caſe where the Forfei;ure ſhall not be. 


+0 


Amages encreaſed afier Verdif, 6 
2. z bere the Court may increaſe or 
din 1iniſh them, or not. 68 


3. Uniil what Time to be recovered in af 


ferent Aftions. 
4. Acceſſary Damages may be found he Fe 


Jury of a Foreign County, 20 
5. In Groſs, in Detinue for ſevera!Things, 
Wen good, 112 


X 6, When 


Me ea x at ton... Bi, th 
_ age. et 
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6. When entire in Waſte, Page 112 


7. 1n Quare Impedit, when or not. 206, 


Pet 28x 
8. When intire in Aſumpſir, and ill, 
204 
. By two Juries in Treſpaſs, where the 
Plaintiff has his Ele&1on. 26 
10. Part releajed, and Judgment for the 
Refaque. 283 
In what Aions, or not. 288 
12. Severa!, and Cojts entire well. 292, 
339. 
13. Tutire for ſeveral Wards where well 
201 


14. Not to be taxed in a Recovery of 

ireble Value in Debt for T ithes, 216 
15. Intire againſt ſeveral Defendants. 317 
16. Entire on iwo Aſſumplits, and wel. 


337 
17. Where the Jury has an Election in 
tem, 333 : 
18. [mply Coſts. | 3306 
Day of Payment, where it makes the 
Kings Colleftor liable. 167 
Peb:, maintained on a deed importing a 
Receipt, &Cc. 195 
2. What Delivery of Money or Deed 
creates 7. 298 


2. And \Tumpſit how they differ. 233 
Deceir., (See Default, 2.) where the 
Tenant ſhall bave it, and a Writ of 
E: ror at the ſame Time. 09 
2. Ia jelling the jame Land twice. 107 
3 On a kecovery by Default, the Te- 
nant not ſum moned, 112,120. 
4. The Writ and u Proceſs, and Wwhente It 
Th ES. | = 2 
Dedi, if #4 creates a Warranty. 35 
Dedimus poteſtatem. See F:7ne, 
Deeds, where 10 be ſhewn in 1CvVidence. 
19, 305 
IV hat are plecdable. 26 
. TYyere not to be cancelled, the? feund 


S] 


falje by Verdift. _- 


not, ble by Infancy, Coverture, 
Fraud, Raznre, Dareſs, &c.- ::x66 
Where neceſary for a Kent in Greſs. 
183 
v. What will maintain Debt, 195 
7. F,hat a good Delivery. 195, 221 
8 May be made by a biind Man. 222 
9. 
J 


D 


_" 


Fhat Rezure ſhall avoid a Deed. 232 
O. Shail have a reajanable Confiruction. 


241 

il. Necfſary to paſs Lands. 245 
12. Taken ſirongly agamſt the Grantor. 
255 


» . 


Defaul:, Land loſt thereby or not. Page 


| 275 142 
2. Remedy for Tenant, if a ſummoned. 


27, bg 
3. Of one Defendent 7n Conſpiracy hin- 


ders not Judgment againſt the other. 


*7 
4. When the Inqueſt ſhall be taken there. 


0, Or not. 68 

5. FFhere better fer the Tenant than an 
Appeerance. 00 

6. _ what Plea an Tuquef! ſha be ta- 
ken, by Defau!! or 19. 81 

7. Where it is an . Ejtoppel. "113 


8. By Default the Defendant loſes his 
Challenges, not his Evidence. 119 
g. In Quo Warranto, no Judgment j;- 
nal. 141 
10. In Appeal of Death peremptory. 165 
Delay, avoided by the Law. 19, 7g, 


100 
2. To avoid it, the Plaintiff beld to his 
Plea, when £2 &1 
Delivery, what ſuffuient, 195, <21 
Dem'fi, i:s Force, 35) 291 


Demurrer, where it cannot be waived 
wilhcut Conſent of the Court, 123 


Special aber neceary. 123, 300 
Bs 1, wh? ? 300 
Leodand, «what fell be fo adjudged er 

"MOF: 04, 195 
Dc: puty. (See Z42hori.v. 2) (Principal. 1) 
2. F'hbo can make 6c. 224 
De:iinue for Writings, ana Garnnmm:t 

therein. IO! 

2. Recovery therein, 159,258: 
3. Where it docs not lie. 2C7 
4. Fir a Bond, ibe Tudgme nt therein. 
2:0 


Devile of Land to 10 to be ſold. 4 

2. To Hear Male, whe! Aa le ag lake 
thereby. 01 

2. Of Land in Londen, the Cuftem. 1: 

4. Of Land to be in Writ ng. 1b 

5. If revacetle by Parl. {10H 

6. Of Land to be fold by Executors, a 
Drijerfin and Diſcent does no! toil 


ther Entry. 184 

7, Vendee uncer it, how 11. 184 
8. Sale under it, by whom - —IS9 
g. Wa! coniirued not within the Statute 
_ of Chaniries. 207 


10. Of Land not cegnizable in the Spi- 


ritual Court.” 27149 


11. Of Land by what Statutes given. 215 


12. H#" ith a former Feoffment, preverts a 


Remilter of the Heir in Tail, 227 
2 13. 19 
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I3. Te o charitable Uſe bow confirucd. 
Page 233 


"24:::T; q a Baſtard by what Name good, 


or not. 239, 289 
15. Conſtrued according to the Intention 
of the Teſtator. -  IY 
16, Conjirued according to Rules of Law. 
294 
Diference, what immaterial. See Va- 
TIGNce. 
Diminution, where awardable or not. 


I40, 33S 


2. The Writ is a Certiorari. 164. 


3. Does not lie after in nullo Erratum 
pleaded. 16.4 

Diſceit. See Decelt. 

Dilcent, to the whole Blood from bim 
who was laſt ſeiſed. 242 

Diſclaimer, Caſes where it lies or not. 


$6;-.53, 1423 143-: 


. For whom it lies. 142, 143, 230 


5 I bere it ſhall extinguiſh an Annuity. 


230 


| Diſcontinuance of Proceſs, what. $7 


59, 309 
When Errar. 23, 02, 102 


None of a Vrit of Error. 25 
by cajting a Pretefion. 20 
Aided by. Appearance. 17,59 
Not aided by Stat. of Jeofails, where 
the Fudgment 15 on Confeſſion. 102 
. By Non-venue of Juſtices, when or 
Kot. | 228 
8. Of Eftates, what ts, or not. 276 
9. Its Effef,. 309 
Disjunctive, an Office therein void for 
[ncertainty. 228 
Dilpenſation, which good for Pluralities. 
214, 300 

2. WWhere, and to whom to be granted. 
272, 273, 300 


Qnpw 


ay 


. IPhere it comes too late. ES 
For wyal Things void. 300 
Difciſor, to be ouſted by Reverfroner, 
when. $2 


2 IV ho fhall be fo deemed, or not. 253 
3. What AF by him good, or not, 276 
Pivorce a vinculo zs Efeft. 268 
Dominus pro tempore of a Manor, 
what he may well grant, &c. 296 
Double Plea. (See Plea, r, 2, 12.) 
Dower, of what Seifin and Eſtate. log 
2. To the Wife of a baniſhed Man. 
3. Of a Rent-charge, ſuſpended. 4 
4. Againſt whom to be brought. 4,5, 284. 
. Favoured in Pleading, | 
6. Aſſignment thereof, when good. 9 


7, When bound or nat. "Page 36 
8. In Wales, bars Dower in England. 
I 

9. What Damages recoverable therein. 
45 

10. Protefion lies not therein. 50 
Ti. Where favoured in Law againſt the 
King. | 72 
12, How ſuſpended, or not. "73 
13. The View gprantable in it, or not. 
106 

14. The Writ abated by the Att of God, 
where. I70 


I5. The Heir vouched, demands and de- 
nies the Lien, it ſhall be tried before 
the Demanadant has F1.dgment. 116 


16. Had by Covin, not good. 193 
17. hen barred by Fointure, or not. 
©: 208, 334 

18. Lies againſt an Infant. 284 
Drunkenneſs, when a Cauſe to bind to 
the good Behaviour. 173 
Dureſle, a good Plea to avoid a Deed. 
166 

2, Will avoid a Patent. 225 


3. Exerciſed on the King is Treaſon. 225 


Durham, 7he Biſhop has Jura Regalia. 


88, 237 
Trial there before whom. 298 


 Durchy of Cornwall E:w ſettled. 280 
Dutchy of Lancaſter has Jura Regalia. _ 


" 27, 160 
2. When annexed to or ſe. vered from the 
Crown, 160,224. 


E. 
Cclefiaſtical Courts. See Furiſdic- 


- tion, Spiritual Courts. 
Eje&tment, what was recovered thercin 


of old. = 

2. The Uſe and Abuſz of it. 67 

| 3. Deſcription of Place, aha ſufficient 
therein. 8 
Ele&tion, where it binds; or not. 1 5, 16 
2. When it muſt be made. I 6 


3. Preſumed by Length of Time. 47 


4. Belongs to the Grantee, when? 245 
5. Of Damages, where it belongs to the 


Plaintiff. 269 

6. InCorporations, may be by a few. 273 
ag where it does not lie. 207 
2. An {Extent thereby, aſſignable, 269 
3. Extents huw to be made. 318 


Emblements, 


_ 
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Emblements, where the Diffiiſee ſhall 


have them. Page 204 


Encloſure, T reſpaſs for Default thereof ) 


where it lies, or not. Ion 
increaſe of Damages. (See Damages. 
£41 
Enemy, not puniſhed as a Traitor. 216 
vnquelt. See Inqueſt. 


Entry, how tolled 16 
2. Where not tolled by a Diſſeiſin, and a 
Diſcent caſt#. 184. 


2. Where congeable after Diſſeiſin. 226 

4. Not neceljary to perfef the eſtate of 
a Devijee. 

5. Of the Heir congeadle after Aliena- 
tion by: Tenant by the Courteſy. 328 

Equity. (See Contrioution.) 

2. In Value of Land at different Times. 


35 


4. To be regarded in Judgments. 58, 60 


4. 1n conſtruing Statutes. 225, 236 
Equivalent, See Kecomperice. 
Error, Writ of. (See Writ. 2, 3, : ) 
2. By whom to be aſſigned. 21, 24, 69, 
161,206, 256, 257, 224 
Between whom to be aſſigned, 69, 


J* 
179 
4. In Parliament how brought. 22,244, 
302 
. From Ireland. 22 
By Diſcontinuance, &c. 4222 


Writ of Error cannot be Rent: 


161, t71,::191, £59, 233, 291, 
297, 300, 335+ 330 

9. That is not Error. 32, 71, 99, 1755 
179, 191, 244, 259, 280, 299, 

391, 320, 323, 335» 330, 338 

10. Ia C hefter (See Cheſter. 1,2,3) 

11. In the Cinque Ports, (See Cingue 
Ports.) 

12. In Wales (See Wales.) 

13. Iz the Aitainder of a Principal, yo 
not aid an Acceſſory. 

14. How to be brought againſt the fp 
Judgment, after Judgment had in a 
Scire facias. 72, 74 

15. Where Error brought ftays the Pro- 
ceedinss on Sci. fac. 74 

16. Where the Court will proceed after 
Error brought. 74, 180 
7. What is a Sg ' /i[gnment of Error, 
cr not. $4, 99, 


18. Judges not Fewad to fearch for Er- 
Yors, 84, 159 
79, Error not to enter what was done 


. What are Errors. 25, 32, 71, 1 6 


125, 140, 259, 280. 


before Adjournment in Aſfiſe. Page 


36 
Where the Original varies from the 
"Reiter 86 


21. 7udgment therein what, $6 
22. Writ of, no Superſedeas after Ca. 


Sa. executed, g2 
23. Cannot be aſſigned controry to the 
eecord 99, 3On 

2 4. Two bring Errer, one ates, the I/rit 
abates. 106 
25. Where neceſſary or not, to reverſe os 
Outlawry. 116,119 
26. Where it lies, though the Defent: nt 
confeſſes the Attion. I24 
27. 1n London how brought. 129 


23, In fat, only one can be ajjigned. 140 
29. To reverſe an Outlawry in Þelony, 


howy to be allcdped, &c. 305 
go. Not ts be denied in aca Cajes, 0- 
therwiſe in Criminal. 165, 166 
31. When tobe ajjigned. 465, 166 
32. In inferior Courts of Record, where 
brought. 174 
33: Where grantable in Cafe of Delay, 
or not. £279 
34. Death of the Attorney after iſſue 
Joined, not error, Ic 
35. After Verdi#t, the Want of Warroiit 
of Attorney not Error. 179 


26. Record not removed in Time. 10 
37. When aſſigned, in that which was 
for the Advantage of Plaintiff in Er- 
YOr. / 211, 256, 283 


38. To reverſe a Fine or common Reco- 


very, ought to be efſential. 258 


39. Where the Reverjal of the jirjl Pude- 


ment reverſes the ſecond, or not, 259 
40. Lies after a Retraxit, not after a 
— 282 

. From B.R. to the Exchegitee. Cham: 
"Jer $01, 292 
42. Quod coram vobis reſidet where 
it lies or n6t. 293, 302, 306 


43. Lies only for him wio is damaged, 


324, (but ſee Sect. 3 


Eſcape Voluniery, RIES RR 20, 31, 


17 

2. Negligent, its Puniſhment. 30, 31, 
| 111 

3. Where to be brought, &c, 135: 
4. When at large by Habeas Corpus, if 
chargeable or not. T2 
Eſcheat of Land to the Lord in Petty 
Treaſon or Þelony, 126 
Eſcheator, Hrit to him in Caſe of Out- 
awry, 119 
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A Table of the Principal Matters 


Eſcrow not to be delivered to the Por: by. 


himfelf. Page 318 
Effoin, Of the King's Service, tts Ef- 
feet. © 7» 93 
2, Of the King's Service, bow-caſt. 93 
2. IVhere it lies, cr not. 190 
4. Error 1o rejet# it \ not ſo 1o allxw it, 
IQ1 

Eſtates, their Creation and Preſervation 
favoured in Law, 279 
2. Created by 3 of Parliament which 
Could nat otherwiſe be, GC. 280 
Eftoppel in Pleading. 63 
2. Py Zion tried, where Recovery by 
- at! 1 had not eſtopped. 113 


g. Feoffee of a Felon where eſtopped, or 
not, to ſhew that the Felony was done 
after the Ferffment. 128 
4. A Man eftopped to gainſay his own 
- Deed, or ncots 5-30 3s £544 265 
FG. Prevented by a Recital in the King's 
_ Grant. 196, 204 


6 On cwhat Eſtate it eperates. 254, 255 


7. By Fine bars the Heir in Tail. 275 
8. HFhen only perſonal. 330 


9. By Appearing and Pleading. 335 
Evittion, of extended Lands, if a new 


Extent ſhall ve. 162 
Evidence, when Deed to be ſhewn. 19 
2. lhat good, on plene adminiltravit 

pleaded, or not. 188, 189 
gr" ne Bill of, the Uſe of it. $2, 71 


. Where neceſſary for Aſſigument of Er- 
ror. | 71 


2. No Need of Sci. fac. to the Fudges, 


if the Parties acknowledge tt. 78 


Exchange, /ies of Land in England, 


and Land in Ireland. 41 
2. When, and by whom avoianble, or 
_ not. 124 


. Where the Land deſcends though An- 


ceſtor had not entered. 249 


_ Execution againſt a Priſoner muſt be by 


Ca. Sa. or prayed of Record. 165 
2. At the Kinz*s Suit, removes the Body 


with the Executions at the Suit of 


Common Perſons. 170 


 Executors (See Count. 4.) declare of 


their own Psſſeſſion, when. 4.4. 
2. When to warrant a Leaſe, &C. or not. 


35 
3 Deviſe of L.and to two Executors, 10 


ſell, if one can ſetl, _ 44. 
4. Their ſeparate Power over Chattels. 


44 


5. How they ought to Noa fully admini- 


fired. 69 


6. 7 here one may anſwer without the 
other, or not. Page'78, 10 

7 Fe that does not intermedale ſhall ray 
be charged. 106 

8. here he that aves not prove the Will 
{hall be named Plaintiff with the other. 


- 
I 0”7 


g. 1f chargeadle on the fi imple Contra? 


" the Teſtator, or not. 144, 268, 
290, 3b 
IO. Liable for what he receives of the 
s Revenue. 16 
I here the Teflator's Goods become 
"6s Executor's, 188 
12. Cannot retain Land, and pay the 
 Fame:..-- 189 


. 1n what Order to pay Debts, 274 

it Made chargeable on what Confide- 
ration. 290, 292 
15. Judgment againſt him how to be. 


318, 320 


Exemption of ſome from Taxes is Op- 
preſſion. 


19 
Expolition. See C onſtruZion of Fords, 
= 


Extent. See Eviction, Elegit. 
Extinguſhment azd Revivor 20, 318 
2. If a Palatinate forfeited for T7 reaſon 


7s extintt in the king, or not. 160 
3. Of an Aunuity by Diſclaimer of ſu- 
ture Service. 226 


4. Of a Copybold what is, or net. 218 


F. 
| Impriſonment lies where it was 


coram non Judice, $325 


Falſe News how puniſhed. 


49 
Falſifying Recoveries Ly whom to be, and 
when, 200 


Felony, what is not. - 23, 30 
2. A Biſhop when degraded for it, 97 


2. Where a Man may be a Felon of his 


own Goods. . :56 
4. To jteal young pidgeons, &c. 125 
5. In a Carrier who breaks open Boxes, 


&c, 132 
6. In a Servant who goes away with his 
Maſter's Goods. __ 


7. Reſcous of a Felon, is Felony, 171 
8. A Felon may have Counſel for Matter 


in Law. I7T 
9. 11 ſtealing reclaimed Fowls, &c. 193, 
204. 


10. In Killing a Felon attainted. 199 
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I Felon Convift, not bailable. Page 


219 

Fieri facias, what a voed Sale under it, 
or not. 264. 
Fine, who may plead that the Party to it 
haa nothing in the Land. 12 

2. Scire facias to execute it, where it 
does not lie. 18 

2. The Record of it not removed in Er- 
ror. 62 


4. The Stat. 4 H. 7. of Fines. 87, 192 


5. Of greater Firce than a Feoffment. 
168 
6. Antedate of IWrits uſed therein. 169, 


227, 250, 279 


7. Before whom acknowledged, and De- 

”" dimws when and where neceſſary. 1069, 
227, 279, : 280 

8. Whom it bars, or not. 192, 274 
. Proclamations thereon, when they may 
be, and how many. 193, 221, 154 
10. The Uſe declared afterwards. 212 
11. Levied by Covin, does not bind. 253 
12. The Eſtate paſſes by it, not by the 


Deed to lead Uſes. 254. 
13. Levied by Leſſee for Years, void. 

| 25+ 

14. When the five Years incur againſt an 
Infant. 2660 

15. Sur c onceſſit Ly the Remainder Man 
in Tail. $27 

16. Con/irued as a (Grant. 332 
Flight found, if zraverſable, and by 
whom, 1.2, 43 


Forbearance, where a good Confideration 
301, 330, 337 


_ in Aſſumplir. 
Force gives a Fine to the King. 303 
Forcible Entry, &Cc. «well brouobt i the 

Copulative, theugh the Statute is in 


the Digunive. "5 2.48 
2. Before whem inquirable. 197 
3. Puniſhment thereof. 197 

. Reſtitution therein by whom, and how 

granted and ſuperſeded. 221 

Foreign Attachment. 138 


Foreign County. (See Acceſſary. 1.) 
KF oref?, Grantee thereof bis Intere}t there- 


7] Ev | 218 
2. Appendant to an Honour. 218 
3. What the Freeholder there mey do, or 
_ mot. 230, 266 
&. When and bow grantable to a Subjet?. 

316 
Forfeiture, for alway without Licence. 
$6 


2. In Petty Treaſon or Felony. 125,219 


Heoffee of a Telou where eſtopped, or 


CO OI 


not, to ſhew that the Feoffment Was 
before the Felony commitied. Fax: 


4. In Homicide fe defendendo. 198 
5. Was not of an Uſe at C:mmon Law. 
199 

6. For Non- Payment of Cuſtems. Ny [ 
mn. In High Treaſon. 251, 286, 287 
8. Bya Suintreſ; for aliening. 275 
. {n Premunire how far to extend. 2*7 

F, orgery, of Cuſtoms and Services how 
puniſhed. 240 
Formedon, where 71 es tar the Heir af- 
ter a Verditt againſt bis Anceſior. 113 
Founder of a Corporation who :  " 270 
Franchiſe, who may counterplead it, 18 


2. The Eget of the Ijjue each If/ay, 


18 

3. Conuſance therein, 34 

4. When to be claimed. a. 
Frankalmoigne. 24, 14 


2, Form of Ceflavit brought therein. 


| 37> 39 
Fraud. (See Con.) | 

2. In ſelling the ſame Land twice, 107 
3. 1n reading a Deed faije to an illite- 


rate Man avoids it. 105 
Freehold, gr-ater in Law then any Ter 
for Years. 255 


G. 
(RO kills Priſoners i in his own De- 


fence. 23 
Garnley. 8 
2. Not governed by the Laws of England. 

19 
Gevelicind: Rent thereon! follows hs 
Nature of the Land. 193, 295 
Flow alterable. 220 


Gitt, good, but revocable before Delivery. 


109. 


Grand Serjeanty, Tenant thereby paid 
_ neither Aid nor Eſcuage. 76 

Grant of 15e King, (See King. 6, 7, 
2 35 28:3 | 

2. Of an Office of Skill to an unſrilful 


Pcrſon, void or not. 121 
3. HY hich to prevail, and how, 126 
4. Where word. 208 


5. Confirucd liberally. 208, 261, 282 
6. IWhere not to extend to a thing too 
remote, ner then 1n elle, 210, 237 
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7. By Words of Bargain aud $2 be AE 8 In (a th gon of an Alien is Heir, | —_ 
Page 261 | | Page 306 nw 
Grabk*, which 10 be by Deed. 20 Hereſy, what,\ and its Puniſhment. 210 
E 2. How conjtrucd. 30; 230; 266,-272;-:. 2 By what Rules deter minable. 222 
I 301, 311, 3225 High Commiſſion Courr. 321 
'F 3. Of Connſance of Pleas, bop far it Homicide, what, or not. 23 
- extends. 31 2, Se dcjiendendo, the Forfeiture, 188 
1 ' 4. (See Grant of the King, 87, 2.) = 3. Irdiftment thereef. 188 4 
& 5. Twwo of the ſame Thing, the ficond is Honour, in Lands, &c. what, 277 Ay 
5 word, 2326 Houſe, what 7s ſo. 268 4 
2 6. WWoat Thing not grantadle. 230 Hundredors. (Se Jury.) | ih 
7 7, Conjtrued againſt the Grantor. 272, 2. When and how many to be. 204 | [i 1 
L «79 
- 8. In the Disjun&ive, how conſtrued. | af 
: 279 hf PP EPO TRI RS iy | 
I 9. Of the next Preſentation, how conſiru- | 2 1 
10. In futuro, which good or not. 303 [, | | T 
11. Of the Goods of Pirates, how conjiru- nd 
F ed. 325 TFDentity, Plea that there are two mi | 
= I2. Of Langs, where to be tried; gr rats of the ſame Name, when not i} 1 
Z ood, | | HY Þþ 
E Guardian, not 79 injure bis Ward. 39 "my Se Non Compos mentis. uy 'f | 
4 wy The 1 ah er is ſo to his Son jure nature. Jugfajle, theſe Statutes conſtrued liberally. Ta 
: 7 21, 288, 295, 306, 335, 340 | 
2. Where a Verdis aus a Diſcontinuance, : JN 
2 
CES Fi . Where a wrong Circumſtance is not a 
_ Feofail. 43 
H. 4. (See Proceſs 1, 3.) 
| Ge Aided by Statute, how conſtrued. 70, 
Adeas Corpus, wobere allowable or 306 
b not, 4 6. Where the Statutes do not aid. 3OI 
2. Procured by Covin by one in Execu- Jerſey, net governed by the Laws of 
- tion, --- 170 England. 199 
0  Habendum if word, when to a Perſon Ignorance, where it excuſes or not. 207 
: not named before in the Deed. 930, Imparlance, what Pleas prevented there- 
oo 338 vn. I 30, I3I 
FS Teir Male, which to have Appeal, 6, Implication, where ſufficient. 268, 305 
F 81 315.316, 317, 319 
 : 2. By what Wards bound or mt. 35 © Impoſts, if to be laid on by Prerogative. 
_ 3. Who ſhall be ſaid Heir Male of his 75, 120, 208, 209 
- Body, in Caſe of a Deviſe, 81 Impriſonmcnt, Cujtom for it void, 79 
5} 4. When a Word of Limitation. 124 Increaſe of Damages. (Sz Damages 
8 5. In what Conveyances the Word(Heirs) 1, 2.) 
7 _ meceſjary or not. 196 Incumbent, what be may plead. 200 
*: 6. Mal:s in the King's Grant, wr 008 Incumbrance, which firft to be ſatisfied. 
3 is void, 199 274. 
"oY 7, Serves not for a Word of Purchaſe, Inditment, on a Statute must purſue the 
8 unleſs he is lawful Heir, 203 Ipords of it. 118, 243 
J+ S. Where muſt be of the whole Blood or 2. What it is, and Certainty therein | | 
LY no', end derive from him, that <vas 124, 243 1 1 
laſt ſeized. 263, 242 3. Before a Coroner, where the Body bad 4. 
g. Where be ſpall be in by Diſcent though been buried, and was dug up. 162, 0h 
his Ancefar did not die. ſeiſed. 249 | 215 1 3 
10. 1s Tail, by what Ar, and of whom 4. For Manſlaughter, ought not to ſay, le 114 
beund, or not, 275 defendendo, 199 i} 
5, in | 0 4 
\ Bt 


to. 
kJ 
Þ 
” 
5 
i 
4 
-N 
[ 
*;{ 
{N 
4 
n 
V 
£ 
"Y 
; 
7x 
4 
” 
4 
fy 
nt 
fs 
i# 


a= PT 7a 
ao _ 


A Table of the Principal Matcers. 


r: - Fs nb ESE. toon TI DIST or; 
py _ NE ESE ———_ ct Ltd I OS Is 


et os :. FF 4 POOR ETD 
Ca we II” lat 8 ys 
ie - 5 mag - v5 


en Eton re EE: 
- "Sp ” - COHEE ROS _ "He es jw” _ " 


We In one Reign, me be pleaded in another 


Reign. > Pags 205 


6. For Treaſon, Hoes not imply Miſprifim 


of Treaſon. 0 WYP 

. Ts only an Accuſation. 243 
8. For a Reſcous of a Debtor, how to be. 
315 
Infancy, of one of the Defendants, its 
_ Effe8. 26 


2. Favoured in Law, 46 
3. Privileges thereof. 47, 166, 192 
4. Where the Parol ſhall not demur for it. 
07, 211,212; 284 

5. Where the Parol "ſhall demur for it, 
98, 178 
6, Where others ſhall have Advantage ov 
0 95 

7. Infants by what Contra#?s bound or not. 
| 166, 266 
8. Infants where bound by the Stalute of 


Limitations. 2I1 
9. Where an Infant may ſuffer a Common 
Recovery. | 252, 299 
10. Infant where bound vy a Fine, and 
froe Years. 266 
11. Sues or defends by Altorney, when 
Error. 3OI 


_ 12. Jnſpetted on the Day of Adjournment. 


337 
13. Shall be diſcharged, being Bail. 319 
14. Advantage had of it after full Age. 322 


Infinity of Actions, a great Inconvenience. 
Information for the King, when and 
where brought. 199 
2. Againſt a Carrier, for drawing with 
too many Horſes. 284 
Informer, his Part when not aiſcharged hy 
a Pardon, III, 164. 
Inhabitants, who are chargeable 10 the 
Poor. 327 


m__—_ what traverſable or not. 42, 43 
. When taken by Default or not. 81 


3. Of Damages in Wajle, at what Place 
to be taken. | 266 
Intendment of Law, favours what 7s 
well pleaded. = 1 
2. Preſumes what is moſt notorious. 182, 
328 
3. Favours the King, 285 


Intention, where it may be in Iſſue. 87,88 
2. Where puniſhed, though the Att not 
compleated, 110 

3. Where to conſtrue the Af of Parties. 
2605 

4. To govern the ConftruTion of Wills. 


27] 


_ 
-—-. 


Interpleader, where not allowed. Page 38 
Intruſion, Information brought for tt. 

LR tc _ 199 
Joinder. (See Action 2, 4, 4, 7.) 16 


Joint, Joinrenants, Jointure, 


2. Joint Power, its Effef, 40 
3. Foint or ſole Seifin, 41 
4. Fointenants may felition fevcrally, 

7I 
5. Who may joan in Afton. It, 28, 


41, 424 58, 05,91 

6. Defendants in Conſpiracy, who pleaded 
ſeveral Pleas, may Join in Attaiat, 
and their Releaſes do no! prejudice 
each other. gl 

7. Where the Releaſe of one joint Plain- 
tiff bars the other or not. 91, 262, 

| 271 

8. Joint Defendants in Treſpaſs may fs 
[evered by the Verdi, when. 101 

9. Fointenants cannot prejudice each other's 
Freeb:l4d. 114 


oO. Fointure, what and where to bar 


Dower, or not. 208, 324 


11, Joint Defendants, the R eleaſe of 
one, not to prejuaice the cther. 262, 


| 271 
12. 1} Jointreſs in Tail JW/aly for Alitn. 
ng. 275 
13. Ioere Joint Defendants may join in 
Errer, or not. 309. 
14. What iSor 15 not a Fointure. 31g, 
228 


15. Two I patetants, wohere one in by the 
Common Law, the other by the Limi- 


tation of an Uſe, 330 

\ Journeys Accounts, where allowed or not. 
99, 130 

Ireland, Error thence. 22 
2. Bound by Englith Statutes or not, and 
bow _ 164 
IfTue, not joined is Error. 8 
2. Mioined, where Error, 80 
Þ oe o be joined on ihe mojt material Thing. 
326 

Judges, Authority incident to them. 32, 
£79 

2. Net to judge in their own Cauſe. Fc. 
0 

3. Of ſeveral Conrts. FH 
4. To judge according to Equity, 53 
60, 226 

5. How conſlituted. 123 
6. Raſe a Record, or take Bribes, 162 


7. Of a Franchiſe puniſhed, fer what and 
and bow, .-... 163 
8. Of 
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8. Of Weſtminſter, their Aſemblies, 

where beld. 
g. Where all mu$ be named or not. 167 
io. Their Fees, and Remedy for them. 


I67, 168 

11. Sit of a wrong Place, the Proceed- 
ings void. 212 

12. Take Notice ex Officio, of $S!a/utes 
concerning the King. 215 

12. Ex Officio to try the Records before 
them. 298 

4 5 NO to be intrepid. 308 
. Ex Officio #9 take Notice of Coun- 
ties. 325 

16. Ex Officio to take Netice of the 
| Terms. 331 
Judgment, when one Defendant confeſſes, 
and the other pleads. II 

-F We the Word Conceilum. 13, 14. 
I21, 122 

g. Not to be reverſed by the Prizy 
Council. 4.4 
3. When peremptory in pryenat Ations. 
52 

5. Given on a Verdift, not cn the Non- 
ſuit, when. 60 


6. Where it ſhall not be for the Defen- 
dant, tho he has a Veraift. 09, 257 
”; Shall be for the Plaintiff on a Ver- 


dif, the Plea being inſufficient. 70, 


186 
8. For ftriking in Weſtminſter-Hall, 
Cc. 


43 
9. Given on Confeſſion for Part, and an 


Tfſue for the Refedue. 102 
10. For the Plaintiff, though a Verdift 
was for the Defendant, I02 
11. In Attaint, what. 125 
12. How reverſible. © I 34 
. On two Defaults 1 11 Quo Warranto, 
not fina!. I41 
14. ln Detinue, what, 159, 288, 320 
15. In Miſprifion of Treaſon. I 74 
16. Tn high Treaſon. 55-59 a0 
17. On a ſpecial Verditt, which concludes 
againſt Law. 202 
18. Arainſt Adminiſtrators, how and 
—_ < 85 3 
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why © 289 
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rers, &c. 300 
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other demurs. 309 
22. Againſt an Exccutor, how 10 be. 
318, 320 


Page 162. 


23. Where pood with or without per 
Defaltam. Page 320 

| Judicatores Terrarum. (See Chelter. 

Es 9h | 

2. Their Forfeiture a Grievance. 240 

Jure Patronatus, hen proper. It 


Juriſdiction of ſeveral Courts. 24 


2, Of the King's Bench. $7, 88 
3. Where one not having it joins in gi- 


ving Judgment. 99, 18r 

4 Of the Common Pleas in Perjurr, 
WHEN. I72 

5. Of the Spiritual Court. 134,:.305 
6. Not in the Spiritual Court of a De- 
viſe of Land, 215 

y; Wien to be ſpecially laid in the Count. 
22 

8. Of Stannary Courts. FF 


Juror. (Sce Challenge, Tales.) 


2. His Dual; ficalions. 33> 65, 96, I47, 


_ 159 
3. Mi- return of @ Venire, when and 


how aided. T2 


4. Want of Jurors in a Franchiſe ſup- 
plied by the Sheriff, and well. G7, 
68 


5. Decem tales, whence 10 come. 08 


6. Venue of a Vill, when and why. 33, 


201, 297 


7. Venue of a Commote, when ® 5, 33 : 


8. If a Jury diſcharged, can be recharged. 
| 6,'283 
9. Venue, when tranſitory. 10, 32, 1 35 
10. Venue to try Tender of Homage 1n 
Com' M. the Lands lying in Cony* S. 


20 
| Verire wel without the Names of 
"_s Juſtices. 37 
12. Venire well, tho il ah ta the Name 
of a Place. | 2 
12. Venue in Altaint where the firit 
Action was, 6 
14. Not Zo find a ' Veraid out of the Jjue. 
15. Withdraws wolthout Licence, exe 
3 AT 38S 


16. What Jurors to paſs in Altaint, 89 


17. Neceſſity ſhall excuſe the Qualifica- 


tron of Furors. 89 
18. Sworn and adjourned, and ſworn 
again, I10 
19. Venue in Fſcape, where. 125. 
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niſhed. Page 187, 262 


24 See Acceſtary. 9. 
24, Ought to give a "w tive Verditt. 
232 
25, New Venire, where awardable. 283 
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3175 340 
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I. Jury may find Aſſets at any Place. 


333 
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both «well. 333 
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av | I 74 
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Protection.. 


2. Shall not have Damages in a Quare 


Impedirt. 28, 281 


. Non procedatur Rege inconſulto, 
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4. His Mandate cannot delay Juſtice. 
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Ta 14, 05 

6. What be may grant or not. 14, 190, 
246, 307 
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199, 244, 251, 201, 303, 304- 
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wobo injures him, 25, $3, 303 
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244, 277, 304, 316 
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Kingdom, by 

16, On his Demiſe, Re-ſummons ſer, 
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ports, GC. - 79, 171, 190,- 204 
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rung of Law, 83, 287 
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"before a Default of Jurors, 87 
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97, 285 

23. His Grants low conſtrucd. 102, 
103; 112.:{See.Se#.:12.). 138; 
190, 208, #16; 254, 255, 201, 265, 


"Ts 203, 304 


24. A Diſireſs cannot be taken upon bis 


Tofeun.  II2 
. Cen take only by Record. 123 
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 fecer. 124 


27. Takes 21 Inheritance by what Werdi? 


. 124, 224, 271 
28, Hos an Intereſt in the Lives of bis 
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29. What 7A of an Uſurper good. 1130, 


131, 170, 178, 205 
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133 
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dence. 133 
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208,:222, 2545, 201, 205, 282, 2304: 
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what 15 not malum in ſe. 164, 307 


34. Entail of the Crown, how conſtrued. 
| 165 
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aicial Proceedings. 169 
36. His Execution removes the Body and 
the Execulions at the SubjefPs Suit. 
170, 213 

37. Cannot grant a Power 19 make 
TJuages, &c. - 171, 307 
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177 
40. Where his Grant is an Eſtoppel, or 
not. th, 196 


41. The Law preſumes in his Favour. 


197, 217, 285 


42. Where bound by the Law. 2032 
43. Recital or non obſtante, where ne- 
Rs in bis Grants. 

. Indiftinents do not abate by his De- 


Ale 205 
45. What is Parti of bis Name or not. 
209 


46. Not bound by Statutes unleſs named. 
$124 .307-: 


47. I/here be has Remedy againſt three 
veral Perſons for his Debt. 216 

43. W hat Lanas of his Debtor liable and 
how. 226, 285 
49. Where Damages for the Subjett ſhall 


be levied before the I'ine to the King, 7 


241 

50. A Lapſe does not incur againſt him. 

244 

51. Cannot take Lands frem Spiritual 

Perſons. <"S&0 
£52. Cannot avoid his Grant for Nonage. 

205 

53. Not prejudiced by the Act of another, 

| 69 


54: Is ſupream Head of the Church. 273 
55. That Mines belong to him. 2717 


56. Shall have the Benefit of Statutes, 


though not named in them 281 
57. May make a Court of Law but not 
a Court of Equity, 285 
58. Judges are cx officio to take Notice 
of Statutes concerning him. - 303 
59. Being Tenant in Tail moy bar it by 
Fine. 307 
60. His Demiſe, its Conſequence as to 
Outts. 208 


61. What he may pardon. 2 = OP 
62. Does nol loſe his Patronage by Uſur- 
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Hing: $ Bench, may fit after Term. 62 


2. Juagment there, where reverſible. 


137, 214 

3. May inquire of Forcible Entry, &Cc. 

| 197 
4. Of what Courts it may reverſe the 
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Koight who formerly compellable to be 
Knights. 89 


2. Four Knights chuſe the grand Al! ſe. 
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204, 202 
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Ancaſter. See Dutchy f. 
Lands, where not bound, if not 


in Poſſeſſion. Page 253 
Lapſe, when it can incur or not, 11, 
39, 281 

Law of Nature immutable. 79 


2. Of the Land, Certainly therein of 
great Benefit to the Subjefs. 144 
3. Ought not to be violated. ' 299 
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mence, 126 

2. Of 8 Parſon, avoidable, and how. 

200, 256 

. Flhat of T enant for Life, wondable. 

_ its Furiſdifion. - 136 

. Who to be ſworn ther. 219 
Leſſce ( for Nears, See Termor.) 

 Levari facias againſt a Clere. 207 

Lex nil facit fruſtra. 256 


Libertate probanda, where triable. 


Licence of the Plaintiff, how pleaded 


in Treſpaſs. + Wo 
2. Of the King liberally conſtrued. 208 
3. Where revocable or not. 209 
4. To go out of the Kingdom, is revo- 
cable. + 220, 246 
5. Of the King by Paro!, when good, 
?71 
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211 
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| 211 
3. By what Statutes. 205 
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London, Cuſtoms there, which good. 83, 
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Maintenance, what is not ſo. 92, 109, 
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rull. 95 
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Treaſon, | 1OT 
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ang when, 
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be determined. 1292 

2 By what Laws to be determined, 
1-23; 165 

Mines which belong to the King. 277 
Miſcomputiog, when it ſhall not vitiate. 
318, 324 

Miſcontinuance, what. 57, 59. 320 
Miſnoſmer, where amended after Judg- 
ment. 23 

2. What, not a mendable, 115 


216, 239 
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3. Where it arab a Leaſe made by a 
Corporation, or not. Page 214, 
233, 235, 27: 
4: What hinders not a Deviſe, &c. 237 
5, Of a Furor in a Return amended. 


208, 335 

Miſpriſion of Felony, the Puniſhment. 
162 

2, of Treaſon, the Puniſhment. 162, 
217, 238 

4; Of Treaſon as to Coin. 1745 217 


4. Of Treaſon in Abettors. 238 
Money. See Coin. 
2: Number'd, by what Attion tobe re- 


covered. 207, 208 
Month, how counted to incur @ Lapſe, 
&c. 282 
Murder, what 1s not 0. 23,290 


2. Plea what and when therein. 46, 202 
2. Where both are Principals. 185 
4. Cannot be juſtified. 202 
5G. The Intent joined with the Event. 290 
6. Several Inſtances of it. 290, 201 
Mute, /tanding mute, the Puniſhment, 


I75- 
2. In Treaſon or Appeal of Felony, has 


not pein fort & dure. 223, 238 
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AME. (See Corporation. 4, 8.) 

2. Of Confirmation. 100 

3. A Man may have divers Surnames. 

170 

4- Of Dignity. 209 

5. Of Dignitynot to abate a I/rit, when ? 
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Naturalization better than Denization. 
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Ne exeat Regnum. -- "$8 

Neceſſity, excuſes Want of Income in a 

Turor. 89 


2. Where "lis a Rule to the Judges. 317 
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Non obſtante in Patents, where good. 17 } 
A 2. Helps a Non-recit al. 403 
| 3. [In Pardons, 1's Uſe. 308 
3 Non-refdence, when and for «whoin 1n- 

troduced. 272 
 Nonſvit, 7udgment where not given u- 


on it, but upon the Verditt. 60. 
2. What Default cauſes it, ang what a 


Retraxit, 80 
X 2, In Replevin, its Effe@. 127 
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A Defendant. 309 


Non-tenure, when a pood Plea. 15 


Non-venue of Juſtices, when cured by. 


Re-attachment and Hab Corp'. 62 
Non-uler, a Cauſe to ſeize a Franchiſe, 
&C. 316 


Notice, where it makes a Collefor liable 


to the King*s Creditor. 167 
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200 27 Ju B21 2945 3115 325, 3345 


337 
To the Patron of the Incumbent's 


| Death, where neceſſary, or not. 273 
a4 what. | 26, 259 
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: 25 59 
7 | Nuſance, whar abateable or not, Fake 
£4 when. 260 
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116 
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Offences. See Striking in Weſtminſter 
Hall, &c. 

Office and Officer, Miſuſer of it a 
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. What Neglef, &c. a Forfeiture. I 
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5. Title where to be made, or not. 130 
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236, 237 3. 
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G. (Aﬀts of. See Statutes ) 
6. Af mintioned to be made by King 


and Lords, nit pood. 177 
-, On what Day 1t begins.” 223 


Parol. Sze Averment, 
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Piepowder Couri, what, where, and 
kow betd. 132, 211. 


Piracy, where it does not bind Properiy, 


' tho" attended with a Sale. 165 
2. How triable. 225 
3. A Grant of the Goods of Pirates, 

how conſtrued. 325 


Plea, (See Rep 1gnancy.) double, where 


allowabie, or not. © 75, 306 
2. Double, when cured. 21 
3. What goed to an Indiftment of Felony, 


45 
4+ What good to an Indiftment er Appeal 


of Murger, 46, 202 
5. Tuſuſjicient, the Defendant cannot have 
Fudgment, thaugh be has a Verdift. 


FE. ER: 69, 70 
6. 4 bat, good before Auditors. 66, 
1 26 

v; On what Plea an Inque} foall be ta- 
Ken, or not, 68 

8. After the laſt Continuance. 86, 159, 

160, 392 

g. Aided by a Verdiff, when. 86 

10. Pleas given by Statutes. 108, 295 

11. To @ Bond of Indemnity. 110 

12. What is not a double Plea. 112 

132, 188 

13. Taxen 
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Page| 118, 170 

14. What may be after Imparlance, or 
not. 120, 131 

I 5- Amoeunting to the General Iſſue, il. 
1323 

16. Of Letters Patent by what Words, 
ill. 137 
17. Fer Leſſee for Years, in Aſſiſe. 142 
18. HJ hat not pood io an Obligauicn. 166 
19. Ought to be Categorical. 179 
20. With concurrentious his que in 
jure requiruntur, well, 189 
21. Where it ought to be ſpecicl. 295 
22. No Man ſhall take Benefit in Plead- 
np, of his own Wrong. 300 
23. On which Judgment final ſhall be 


13. Taken againft the Part « pleading. 


given, 0r not. 200 
24. Sufficient in Sudjtance or not, when? 
340, 341 
Plenarty, which bars a Quare Impedit, 
108, 208 
. What in the Caſe of the King or of a 
Subjeft. 273 
Plene ad miniſtravit, how to be pleaded. 
+ 
2. What is good Evidence thereon, hs 
not. 189 
Pluralities, {he King may diſpenſe with 
them. 214 
' 2. When and for whem introduced 272, 
2743 


Poor, the King cannot diſpoſe of Penal- 
ties in Statutes in their Favour. 307 
2. What are Inhabitants within the $1a- 


tute of E112. 327 

Poſſeſſion, who ſpall be ſaid to have it. 

"242 

Poltnatus, «what. 306 
Power, not purſued. 6, 40, 85. 
2. When to be purſued ſtriftly. 135. 


3. When joined with an Intereſt, and 

not purſued ſiridftly. 215 

Prebend, an Afiſe of Darrein Ow: 

-*. nent "does not lie of it. 

Precedents, make an At good which 
had otherwiſe been void. 

2. And Forms are t0 be preſerved. 172, 


330 
Przcipe quod reddat, Proclamations 
therein. 27,93, 122 


Premunire, when to maintain a Suit 
in the Spiritual Court. 198 
2. Formerly no Felony to kill one attaint- 
ed in a Premunire. 199 
3. Where to maintain the Pope's Supre- 
macy. 235. 243 
4. Forfeiture in it, how far to _ 
27 


162 


 Prerogative, (ſee King per tot'.) Inftan- 


ces of it. Page 1, 2, 14, 35, 29, 48, 
55, Ol, 05, 72, 15, $3, 88, rol 
103, 124, 133, 135, 173, 1g0, 197 
213,210,217,219, 225, 273,277, 
281, 255, 285, 10933. 22:t; 

2. When it ſhall not diveſt a Chattel 
vefie ed. 28 

Pretcription, when well found. I2 


2. Ia a Que Eſtate, when good. 26 
3. bat it is. 26 
4. Length of Time to take away an 

Eleftion. 47 
5. For a Way, where good. 142 


6. To hold Pleas for any Sum or Damage. 


327 

Preſentation to a Church, tis not grant- 

| able when it ts vead. 226 
Preſentment. See Inqueſt, 

Preſumption of Law, 9 


2. By Length of Time. 


47 
3. The Property of Money aſcertained 


by Preſumption. 207 
Principal, (and Acceſſary. See Accel- 
ſary per tor?.) 
2. In what Caſe both are Principals is 
" Murder. 185 
3. Shall onfer for bis Deputy when | ? 


216 
4. Shall maintain an Afion for a Rej- 


cous againſt his Deputy. 315 
Priſoner, if Jurcr or Parly is Priſoner. 


9 
. Who ſhall not be ſaid a Priſoner. 1 = 
4 For an Offence, ſhall. anſwer a cir vil 
Attion in the Commen Pleas, 172 
4. In Execution, cught to aſſign Errirs 
in his proper Perſon. 179 
5. Of the Fleet, when in Hertford Gaol 


in whoſe Cuſtedy. 22 
Privilege, not to be pleaded after an 
Imparlance 131 


2. (See Parhament. 4. Peers 1.) 
3. For Suitors in the Courts above, to 
be allowed cr not, aud hew. 172,173 
Proceſs, faulty when aided by Appear- 
ance. 57, 6509. 
2, 1n what Caſe it muſt be right. 57, 59 
3. Diſcontinuance of 14 aided, how? = 


4. If diſcontinued by the King's Demi, 
303 

6. The Abuſe of it, where afionable. 
IX - 320 
Prohibition. Hes if Spiritual Court med- 
dles with Temporal Matters. 87, 305 
2. Where a Suit is for the fourth Part 
of the Tithes or more. 108 
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iT the Spiritnal Court meddles with a 


f Deviſe of Land. Page 215, 
May lie after Sentence. | 305 
Promile, Collateral if it binds, and 
whom ? 268, 290, 330 

2, Where Aſſumplit does not lie. 293, 
" 9: ng BY Bo 


J« Mutual, make a Conſideration, 2906 
Property, Special, what and bow 56 
*. Alteration thereof prevented by 


Leagues of Princes. 165: 
'3. Alteration thereof by the Right of 
War. 201 
Protection, diſallowed for Incertainty. 7 
2. How long to continue. 27 
3. Lies not in Dower. 50 
4. Lies not for Service in the Kingdom, 
.. er ins Places in Peace. © 66 
5G. Ii hen allcwable or not. 85, 94, 108 
6. IVhere it aves not lie. 94 
7. The Uſe of it. | 108 
$8. Cannot enlarge a Priſoner in Execu- 
tion for Debt. 213 
Proviſo. See Condition. 10. 
2. Ht hen it is a Condition. 266 
Purchaſe, what is a good Word of Pur- 
chaſe, or net. 203 


| Purchaſer, the elder preſer red. 36 


Purpreſture, to build in a a Foreſt With- 
out Licence, 230 


UZ eſt eadem, where neceſſary. g2 
Quantum meruit, what a good 


Confideration therein. 31 9 
Quare Impedit, lies of a Prebend. 


2. The Judgment therein. ET : 


3. For whom it lies 
4. Brought againſt the Biſhop and other s 
what Judgmcnt.. 10, 39, 258, 259 
5. When it lies, 1, 11, 108, 199, 200, 
| | wh 200 
6. The Force and Effet} of it. 123 
7. Againſt two. 39 
8. Where a Writ may be to the Biſhop 
for the Plaintiff, and another for one 
of the Defendants. 95 
g. Title therein, when good without a 
Preſentation. 188, 200 
Io. Pleas therein. 200, 258, 259 
11. Points inquirable therein. 206, 259 
12. Damage therein, when or not. 206, 
281 
I 3. If Cofts therein, or not. 281, 324 
Quartet: -Seflions, where to be beld. 212 


6. Raſure thereof, where Felony. 162 


Que Eſtate, who may oreferids in it, 
| and for what. Page 26 


2. Not goed for a Rent in Groſs without 


a Deed. 182 
Queen, Dowager, marries a Common 
Perſon, yet remains a Queen. 98 
Quo Warranto, Judgment therein afier 
two Defaulls. 141 
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R. 


Anſom, what it is. 162, 229 
Raſure. See Deed. g. 
Raviſhment of Ward, joined with Bati- 


tery, 


24 
2. May be before Juſtices of Oyer, &c. 


3. Judgment therein. we 
"es pay i's Effet. 62 
Receit, of the Rever fioner. 63 
2. Of a Termor, oy Statute, how con- 
_ ſrrued. 260 


. Receiving ſtolen Goods, if Felony. 28, 


29 
Recital, in the King's Grant, where i 


prevents an Efteppel. 196, 204 


2, In the Grant of a Subjef, where it 
does not prevents on Eſtoppel., 255 


3. Falſe, its Effet. 256 

4. Where neceſſary in the King's Grant, 

or nol. 303 

5. Of a Statute in a Count what ſuffi 

cient. 23 

Recompence in Value to the King's 

Grantee. 74 

Record, what 7s Part of it, or not. 2 5, 

7 Ps 

2. When not removed by Writ of Errer, 
21, 62 

3. If pleaded, how to be brought into 

Court. 114 


4. Avoded only by a Record. 120, 162, 
178, 216, 327, 332 
5. Net burt by the Negle of an Ojj cer, 


124 


Recovery, common what, and when and 
why invented. | 250, 257 


. Common, when compleated. 249 


2 
3. If good to bar the Eflatc-Tail. 249 
4. Avoidable, by what Matter in Fatt. 


249 
5: Common, ſuffered by an Infant, well. 

299 
Recuſant, bis Puniſhment. 297 


Rediſſeifin, he Sheriff Judge in it. 181 
4 2. Inqut- 
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2. Inquiſition there, in what 7 Jace to be 


taken. Pom © 1 7 
Rege inconſulto, awardable on the. Sug- 


geſtion of a Siranger. h 97 
2. In Treſpaſs, Ejectment, &c., 163 
Relation 7o rhe next Antecedent. 180 
2. Toa former Day. 249, 250, 295, 337 
Relealr, of perſonal Artions, "its Farce, 16 
2. When it muſt be pleaded. 18 


3. Of Demandant made after the Vouchee 
entred into Warranty, cannot be plead- 

ea by the Tenant. 100 

4. Where a Vonchee may plead the Ke- 
leaſe,” BC. .:-- 100 

5. Where it ſhall flay Execution, or net. 
137, 209 

6. Þy ada and to whom to be made. 
196, 269 

m, Of all Aftions and Demands, its Ope- 
ration. _ 202 

8. By Ceſtuy que uſe, of a Bond, not 
g00d. 222 

9. Of one Party in a Sair, if to hurt bis 
Companion or not. 271 

o. Aficr what Plea, i cannet be given 

in Evidence. 250 
11. May be by the Plaintiff of Part, and 
Fudgment for the Reſt due. 2856 
12. To one joint Defendant, its Effet, 
399 
| Remainder for Years expeont on a Leaſe 
for Life, 15 £004, 248 


2, How it differs from a Reverjion. 248 


3- Con:ingent, how to be ſupported. 248, 
270, 277, 328 

4. Contingent, ow deftroyed. 276, 277 
5. He in OO not to be prejudiced 
by another's Watver of the particular 
_ ESate. 324 
Remitter of an Herr in Tail, 4.4 
2. In what Caſe the Heir in Tail not we- 
mitted. = 114, 193, 22% 
3. Under ihe King's Grauit. 196, 204 
4. Voiens nolens, 7m wha! Caſe. 224 
Rent follows the Nature of the Laad. 
193, 205 

Replevin, where the Avowry may purſue 

it, or the Plaint. 

Replication, where it deflroys the Plain- 


tiff*s Title, or not, 183 
Repugnancy, between the Plea and Evi- 
gence, ill, 19, 280 
2.. In Pleading, to be avoided. 21, 116, 

265 

3. in Clauſes in a Deed, which void. 96, 
198, 245 
4. Abates a Writ of Error. 101 
5. Inan Aft of Parliament, the Saving 
void. 196, 213 


6. Is Common Rharevies, Page 250 


-, In lines as in Deeds. 50. 


8. Between Certificates, the latter be. 91 


33e, 339. 


Requeſt, where neceſſary cr no!. 252, 


253, 2060 
Reſceit. See Receir, 


Reicuſfor, puniſhed, though the FVarran 


:7nſuficient, 85 
2. Inpriſened, though the Return inſuf- 

ficient, 125 
3. Of a Felon, is a Felon, 17 


4. Of a Debtor liable to the Debt, and in- 

ditted and fined. 282, ZI, 3IS 
Reſpondcat ouſter, when awarded, or 

not, ' 306 
Reſtitution. See Forcible Entry, &@4 
2, On reverſing a Judgment, when, 264. 
Relummons. See Revivor, """Þ' 


2. On ihe King's Demiſe ſerved for an 


Original. 69, 164, 30S 


Retciner of CHafraing, what good or not. 


272, 273. 


Retraxi', when, and TJudoment thereon. 


80, 282 


. What is not a Retraxir, 28: 
—ovdi irrepleviſable for the Avowant in 
Replevin, when. 180 


2. For the Avowant, if ſome Part is found 
__ with him, 184, 185 


Return of Proceſs, how ried, whether it 
1s by the proper Officer. 69 
2. By Coroners, when inſufficient. 85, 


33s 
3. Falſe or inſufficient, how puniſhed. 99, 


332 

4. Of the Venire and Habeas Corpora 
vary, where immaterial. ::::F20 

s. When en Averment may be againſt it. 


O4, 121,-122,:.295 
O. Puniſhment for not making it. 123 


7. Certainly requiſite therein. 125 


8. Of a Reſcous, where not good. 231 
9. What ferent on aPluries Replevin, 

mar 
10. Mi: return aided by Statute. 297 
11. Falſe, an Attion lies and where. 332 
Reverſion, what 7t 75. 


303 
2. What paſſes by a Grant of it, &c. 


| STI 
Revivor and Extimguiſhment, 20 
2. Of Plea by Re-fummons, , Zo8 


Robbery, So Money is given / df I 
to an Oath extorted. 


55 
2. An Altempt to rob, is not WOT: 


Royalies, hich the King cannot Ho 
” 79 
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6. In Error in Quare Lmpedir for either 
6. 
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g AF F, Condu, the Benefit of tt. 


Page 132 
Sale im a Market, whet good or not. 83 


:2. Of Things in Afion, not good, and 


why. 108 

2. Of 'piratical Goods, where it does not 
bind the Property. =: 265 
' 4. By theSberiff,, where good or not. 204. 
Santlvory aboliſhed, 167, 174 
Satisfattion, what 15 not ſo. 324 


-Scire facias, efter a Judgment in Annu:- 


0s #85 Ee: -- EI 


2. Upon the Tenor of a Record, when 


_ good, | 4 
. To repeal Patents, if the King was de- 


ceived in his Grant, 64, 12%, 127 


4. TwoNihils, when and where Garniſh- 


ment 0r not. 100, 1O0L 
P: rty. 206 
Ought to follow the Original in the 
ſame Ciunty. x 291 
= joint or ;ſole. AT, 42 
. Where traverſable, or not. 184 


4 Of Part in Right of the Whole. 295 


4. Of Pannage, or of a Rent how to be. 


284 
.Seiſure, for the King, » not 01 a Grand 
_ Cape. 122 


_ 'Self-defence, in Caſe of a Gaoler. 23 
Sequatur ſub ſuo.periculo 55 10} return- 


ed, the Judgment. g8 


Servants, See Maſter and S>rvant. _ 
'2. Their Wages to be ſettled yearly. 232 
Severance -of a Demand or of Parties. 
| 10; 41; 21- 
2. (SeeSUmmors and3evera ce per lot.) 


Sheriff or not Sheriff, how tried. 90 


2, Of two Writs, which to obey. 77 
3. Ought to obey a Writ of Common Law, 


before a Writ of Chancery,  ©5 


' 4. Where the Sheriff of an adjoining 


County. may execute a Writ. 5 


5. Under-Sheriff maybe. mage by Parot. 


69 
6. Deceit lies againſt him, if the Tenant 
6 


Was not. ſummoned. 


x 9 
7. Proceſs regularly is -direfled to him, 


not to the Coroners. 


99 
8. May be laid ofide as to the Venire on 


Suggeſtion of ihe Parites. 


99 
9. His falſe or inſufficient Return how 


. puniſhed, 99, 109, 172, 332 


.10. Averment aga-nſt his Return, (See 


_ Averment. 4.) 


. Where amerced for Retiking too 


" nal Iſſues. Page 164. 

' 12. Returns only twelve Jurors, amerced. 
I72 

12. When he may diſavaw the Return of 

a Writ or not. 220 

14. How he is appointed. 229 
15. If Reſcous excuſes him. 231 


16. What Sale by bim binds or not. 264 
17. Action for a falſe Return where and 


by whom. 332 
Shewing of Deeas or Patents where ne- 
eſſary or not. 305, 316 


Sirnames. See Surnames. 


Slander (of the Publick. Sce Falſe 


News.) See Words. 
2. Of a Title, what is, cr not, 247 


3. Of an Alitorney. 262 
4. Welt Jaid, without ſaying malitioſe, 
208 

5, of a Perſon, what 'Deſcription ſufſi- 
_crent, 297 

6. By malicionſly mnaiing. 200 


SOCape 1n Capire, What It Was. 1279, 329 


Soldi-rs, Felony in them not to ſerve, 
- when 2 271 
Special Property. See Property. 
Spiritual Courts. . See Juriſdiftion. 
2, Sung there, when Premunire, 198 
3. Their Sentences io be credited, 28q 
Spiritual Perſons, their Privil:ges. 207 
2. Their Power over their Fſtates. 2.25 


Stannary Courts. '323- 
Statutes, how to be expounded. 2, 224, 


225, 270, 229, 232, 233, 238, 
245, 240, 272, 288$;: 240. 


2, Whether a Statute in the Affermative 


can repeal an affirmative Statute. 89 


3+ Penal, when conſtrued by Equity. 101, 


238, 288 


4: The Wards of them, When and how to 


be purſued. _ i 1.1$: $35 
G. General and parlicular, affimative 
and mEgAlie, how confirued. I20, 


233 

6. King and tk cannot make a Statute. 
1 

7. Which confrucd Ririflly. 185, 1 « 

-220, 272 

8. Spectal, when they repeal each other, 

or not. IcS, 212 

9. All the Suljefs are Parties. 225 

10. Penal, the Penalties wobere to be re- 

covered. 228 

11. Which concern the Prince of Wales, 

0 pubiick As. 280 

. Continue in Force, theuph the Re- 

" deſtroyed. 280 

1 "Statutes 
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_ A Iableof the Principal Matters, 


PIP 


Statutes Merchant or Staple, when to be 
certified a ſecond Time into Chancery, 
"Or 161. | | 
2. The Proceſs in them, what. 163 
Stealing any reclaimed Fowl, is Felony. 
193 
Striking in Weſtminſter- Hall, £c. how 
 punijhed, 43 
Summons and Severance in Raviſhment 
of Ward. 24 
2, In what Caſes may b?. 40 
3. Their Ef... ." 4 
4. Where between Parceners. 42, 211 
5. Where the Tenant not ſummoned ſhall 
not loſe his Land. 93 
Superſecdeas, Caſes where it lies. 58, .b0o, 
| Fs 

2. (SeeError. 22.) 
. When delivered early enough. 92 
. When grantable againſt a Caplas pro 
ne. I, 119 
Super ſedes the King's Poſſeſſion, where 
| be has no Title. 122,127 
. Of Privilege, where it lies, or not. 131 
. Tz Quare Impcait of he Writ to 1he 
Bijhop. | 206 


. Of Reiitution in Forcibie Entry, by 
whom lo be granted. 221 


Supplicavit againſt a Peer. HOT 


Surety of Good Behaviour, it's Extent. 173 
2. Where Drunkenneſs ts a good Cauſe to 


demand it. 33 
. Surnames. Their Origin. 81 


2. Not a Conſideration to raiſe an Uſe. 81 

Surplulage, 4oes not vitiale. 44, 50, 
188, 191, 223, 266, 297, 304, 322, 
325, 320, 341. 


2. Does not held a verdif, though it 


might have been well pleaded. 18 3,200 


: Surrender, by Tenant for Years, woere it 


may be, or no!. 2506 


Survivor. See Actions, 


1; 


-ATL, Tenant in Tail cannot be 
ſeiſed to an Uſe. 195 


. Tales de circumſtantibus, where grant- 


able. 8 

2. De circumſtantibus in Eyre & Trail- 
baſton. 8 

. By whom awardable and when. 340 
Tenant fer Life, how ve may forfeit. 2.51 
Tcnant in Common, by what Words nes 
| 262 


Page 163 


. Ihere it does not lie. 218. 


Tenant in 7 ail, (ſee Tail) ofter Poſſibi- 


liry of Iſſue extin?. Page 63 
2, He ſhall nat have Aid, and why? 6 3 
3. 1n Tail, his As paramount thoſe of 
#he Remainder-man, 250 
4. Whether he ought to have Power 19 
bar the Tgil and Remainder. 251 
5- In Tail, what he forfeits in Treaſon. 
286, 307 
Tenver, where it intitles to a Supcrſc- 
deas of an Execution. 58 
2. And uncore priſt pleaded. 102 
3. In KReplevin, for Damage done. 127 
4. Where neceſſary, or not. 256 
5. Tengerer, where 10 give Notice, or 
not. | 325 
Tenure, where traver ſable, or not. 184, 
22 
Termor, what a good Plea for him in ph 
Aiſiſe, or not. | :-—" TAS 
2. PYhere not receivable 40 falſify. 2090 
3. Fine levied by him, void. 2 54 
4. 1n what Cafe be cannot ſurrenter. 2.56 
Terms and /hiir Adjournments. 229 
2, The Fudges cx officio to take Notice of 
them. 33L 
Time, when material, or not. 82, 330 
2. Where neceſſary, to be certainly ex- 
preſſed. 124 
3. From ſuch a Day to ſuch a Day, how 
conſirued. > | I2 
4. What ſha'l be ſaid reaſonable to per- 
form an Awardin. | 136 
5. What reaſonable to perform a Cond:- 
tion 1n, 252, 2 
6. See Month. oy 
Tithes. See Tythes., 
1itle, where to be made or not. 130 
2. Fer a Rent in Groſs, if withcut a 
Deed. 183 
2. iY hen goed in Quare Imnedit, w7lh- 
out a Prejentaiion, 183 


_ Toll, where neceſſary to be paid, 83 


Tourn, Indiftments fer Statute Offences 
zaren there are void. I2I 
Trades, thin Stat. 5 El. - 284 
Traverſe, See Averment. Inqueſt. 
2. then the Sheriff's Return may be tra- 
. _ verſed. | 94 
3. Where an Afﬀidavit of the King's Meſ- 
ſenger cannot be traverſed. 220 
Trezton, the Imagination, when puniſha- 
ble therein. h 8&8 
2. As to the Coin, 174 
3. What Evidence neceſſary therein. 21 3, 
237 
. Challenge therein, 213 
Miſpriſton thereof. 217, 238 


NED 


. No Pcine fort & dure theretr. 223 
7. Ey 


a5 Vs. Aides. ho tas 


© xt No GO 
—— + 2a. : 


A Table of the Principal Matters. 


T7. By Dareſs to the King's Perſen. 


Page 225 


8. Fudgment therein. 2 3O/- 


Trial where to be, 213, 237, 230 
10. No Forfeiture therein of Lands in 


aurer Uroit, 22S 
. To conſpire beyond Sea to invade the 
Kingdom. 23d 
2. If refuſing to ſerve as a Solaier be 
Treaſon. "B72 
13. Forfeiture therein. 286 


Treſpaſs /tes for a Commoner for Damage 


done in the Common. 144 


2. For Default of Incleſure, when ? 161 
3. Vi8&armis where againſt the gervant, 
though not againſt the Moſficr. 185 


:4. Vi & armis 7/5 TWO ment. 185 
5, Vi & armis for the Tenant againſt the 
Lerd, where ? 185 

6. For Taking Dogs, &C. : " SO4 
7. Novel Aſſignment therein, what, &Cc. 

265 

g. Of Damages and Coſts againf ſever al 

Defendants. | 2 269 | 

9. The Viſne therein. 309 
Trial. See Tryal. 

Trover for Money, _ 208 
2. What Plea therein, ill, 226 
"Truſt, Breach thereof ſeverely puniſhed. 39 
2; Cannot be averred, _ I15 
| Breach of it by a Servant. 132 


4. Feeffee in Truſt commits Treaſon, &c. 
the Land is loft. 190, 219 
5. 1s not grantable, ana where not for feit- 

ble. 219 

6. Of a Leaſe for Years, if affignable. 2 44. 
7. Of Land, if forfeited for Treaſon. 2.45 
.8. Where Equity * will relieve concerning it, 
245 

Tryal, of Peers, how ana before whom. v2 

2. Whether attached or not, how to be 
tried. 76 

3. Where Jurors in a former Trial ſhall 

join or nt. I17 

4. Who were Suammoners, how to be tried, 


122 


5. Infancy iried by :he Tudges. 122 
6. If an {jju? between A. and B. ſhall 
 » determine the ſame Point between A. 

and C. 127 


7. Of an Iſſue joined in the Petty Bag 


in Chancery, Proceſs therein. 1 33» 


1.34 

8. Of Averments agoinſ the Sheriff *s Re- 
turn. 143 

9. Of Felony, failed becauſe the two 
Counties could not join. 162, 189 

10, Of an Appeal of Death, where the 
Stroke in one County, and the Death 

in another, EONS bs £- 


CA IEED 


1. Cannot be, when a Venue is not laid 
gn the Count. Page 178, 302 


12. When in tbe proper County or not, in 
Treaſon. 213, 237 

13. Per medieiatem linguz, when ? 

2 16, 23% 

14. What makes a Trial, 225 

i;. Where the Plaintiff may chooſe it; 
County, 241 

16, Of a Grant of Lands, where to be. 

| 312, 335 

17. Of Barretry at Seſſions of Peace, on 
what Day. 317 

18. Of a Tiile to Lond muſt be by I\/rit, 
not by Commiſſion. EE RA þ + 

19. If a Manor be a Ogyouee. 340 

Turn, See Tourn. 

Tythes, Action for them on the Statute, 
how £ "279 
Are due for Agiſtment. 281 

3. Treble Value recovered therein, bow 19 
be. 316 
Rr 


VE Acancy of Archbiſpeprick. 202 
— Vagavonus, bawking Pealars are 
ſucl, D. 31 8 
Variance vetwween the Writ, GC. 2 3y 341 
2. Beiween the Tjue and Venire in Com? 
Zanc?, Where 1t ſhall not burt. O 

3. Between the Return of the Venire and 
Habeas Corpora, where immaterial. 


116 
4. Between a I rit and a Statute immate- 
rial, ana why. 118 


5. What matcrial, er not. 170, 287, 292, 


3253 330» 3 47 L 
6. Variance between the R eplevin and hs 


Plaint. | | i%6 


7. Between the two Counts in the Com 
mon Pleas, where not material, 325, 


8. Of a Count from the true Slyiz of the 
Court. | -237 

Venire., See Jury. VU. 

Venue. See Jury. Vil. 


Verdict, finds the Subſtance, when. 12, 12, 
"$12, 1913. 192, 262; 266,299 

2. When helps the Count, or not. 20,21, 
192, 297 

3. Helps Diſcontinuance. 23 
4. Imperfe&t, the Remeay, 24 
5. When not burt by Surpluſage. 50, 209 
6. Judgment given on it, and not on he 
Nonſuit. 60 

7. Verditt, 
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en ot f aan 


A No 


Vill, where neceſſary. 


Villainous Judgment. 


Ng | Table of the Principal Marcers. | : 


1. -, erdia, contrary to what Record, good. 


| Page 99 
8. Helps the Replication, when. 180 


9. Where Surpluſage in it, operates not, 


though tbe Matter might have been 
pleaded, 133, 206 


10. Where good, though the Furors miſ. 
demeaned themſelves. 187 

11. Ought to be poſitive. | 

42, Special, amended many Terms after- 


232, 329 


wards, 254 
13. Againſt a Confeſſion, void. 257 
I4- Special, concludes againſt Law, what 

Fudgment thereon. 262 

5. Proves a Debt. 297 


A aC. . Where it makes the Iſſue good. 326 
17. Where it makes the Plea good. 341 


Vi& armis, in what Indiftment no! ne- 


cefſary.. ASHES 3 
2, Where neceſſary, or not. 325, 335 
"View, had in —_---: 
2. If grantable in Dower, or not. 106 
3. May ip after Imparlance. 130 
4. How and by how many Furors, ſu ufici- 
<.--*OMf, 137 
5. Not neceſſary on nibil dicir, 8c. 7 

Waſte. "425 


(See CO th.) 

37, 178," 302, 325 

" Fo What ſhall be underſtood a Pal. 33, 

291, 244 

3. Where a Pariſh ſpall be fo intended. 

309, 311 

(See Contpiracy. 

2.) 

Viſitors of Corporations, who, 270 

Viſne, See Jury. Vill. 


{Univerſirtes, their Furiſaiftion and how 


grounded. 97, 117 
2. Saved by Stalute from the Statutes of 
Diſſolutions. 200 


Void, and Iadiftment which is void has 


no Effe, and binders not a ſecond. 
162 

- | Biſhoprick not void by Altainder of the 
Biſhop. 207, 210 


'Vouchee may aſſign Error between the De- 


mandant and Tenant. 6 


9 
'2. Shall be .aided by a Reverſal by the 
69 


Tenant. 


.3, By Entring into Warranty becomesTe- 


nant to the Demandant. I CO 


4. Where he may have an Audita Querela, 


I CO 


"Voucher and Counterplea, what Fudgment 


therem, 35 
2. Of a Stranger in antient Demeſne. 41 
3, Where it may be, 41 


Vie, —w_ Conſideration will raiſe it, or 
'. Page 81, 217, 230, 247, 265, 

289, 328 

2. Net forfeitable at Common Law. 199 . 
3. Where it moy be averred, or not. 195 
4. Who may not be ſeiſed to it. 195 
5. On what Conſideration, and how raiſed 
without Inrollment, or not. 203, 265, 


267, 289 
6. Of a Fine or Recovery, when it may be 
declared. 212, 217 
7. When to vj after Declaraticn thereof, 
&c. 217 

8. When revocable, or not. 218 


g. Forfeitable for Treaſon or Felony. 219. 
fe A Deed neceſſary to raiſe it. 230 
11, ROeg by Conſtruftion of Law. 


_ 238, 267 
12. IWhere it does not reſult, 253 
13. Contingent, when JapARar or not. 
-: 96 


I 4. b) what Words in a Deed well raiſ- 
ed. 


3 
nog” the Intention tſſuable in it. $8 
. W bat Contract is not uſurious. 248, 
249, 203 
$4. puniſhable by the Spiritual Court. 
252 


 Ctlary. See Outlawry.. 


W. 

VA/ Aiver and Diſagreement, where 
effeftual, | 42 

2. Of an Eſtate not to be to the Prejudice 
- of him in Remainder, 234 
Wales. 5,0 
2. Voucher there, 41 
gz. Falſe Judgment there. 22 
4. Error there, where correfed. 71 
5. How Dower might be demanded Jvere. 
61 

6. The next Engliſh Counties to it, 61 
7. Errar there 1n quod ei detorcea'. 259 
8. Prince thereof, is Duke of Cornwall 
at his Birth. | 280 
Warrant of Attorney, when entered early 
enough, 69 

. Want thereof, when and hcw to be af- 

"* oned for Error. 140 
Warrantia Chartz, by whom and where. 
Fe 41 

Warrantia diei, what, 93 
Warranty, by what Words created or not. 
35 

5'C 2. Counterplea 


A Table of the Principal” Matters. 


Witneſſes, named a a Deed. 47 


Wo PEORTY. thereof, &c. Page 35 


2. In antient Demeſne. 41 
4. In Wales. 41 
5, When it makes the Vouchee Tenant. 
80, 100 

6. On what Things it falls. 187 
7. How far it extends, when the Vouchee 
enters into it generally. 251 

8. Where it may be uſed as a Warranty, 
and where as a Covenant. 291 


Warranty Collateral. 18, 34, 42, 50, 
Gl, 52, 187, 270 


"= See Year, Day and Waſte. 


. Where ſeverely puniſhed. 39 
. Entire or ſeveral Damages. 112 
4 When the View not neceſſary therein. 
5. Writ thereof lay not a:Common Law. 226 


6. Inquiry of Damages therein, where 10 


be held. 2660 


7. Where it becomes diſpuniſhable, or not 


268 


Way, what it is, and if an Alſjiſe lies of 


it. 17, 20 
2. What Remedy for a Way in groſs. 

17, 20 
Weſtminſter Abbey, its Privileges. 24 


Weſtminſter Hall, friking there, /illing 


the Courts, 


Wo 43 
Will, contrary Deviſes, the laſt ſhall Band. 
6 


2, When to be conjirued by legal Preſump- 
tions, 2 


9 
3. Ii here it ſnall be confirued to limit an 


Uſe. 260 


4. Conftrued different from a Deed, to 


create a Tenancy in Common, 203 
5. Conſtrued different from a Grant by 
the preſumed Intention of the Tejtator. 


277 


Ce TAY 


2. How many ncceſſer in T; ras: 
of . "Page 2123, 227 
Words, ſcandalous, of the King how 
puniſhed. 215 
2. Scandalous of an Attorney, &c, 262, 
301, 302, 316, 317, 319, 329, 


330, 330, 337, 339- 
. See Slander, 


Writs, their Forms to be purſued. 24, 57, 


59,. 206 
2. Of Error, is a Commiſſion not an Ac- 
tion. 25, 140 
4.1 Error, what it removes. 2 5, 164 
4. What is not a Plea therein. 25 
5 . Abateable, where not Error, 92, 71 


. The Courſe antient and modern of a 
Writ of Error, 35, 140: 
7. Judicial well, if good in Subſtance 
though a Circumſtance in the Form be 


faulty, | YN 

8. Of Cofinapge, when uſed. 4 
9. Of Right, mers thereon. $89, 
142 

10, Of Error, when ? tis not a Superlc- 
deas after Ca. Sa. executed. 92 

I 1, Origen, 1s n0 Part of the Record, 
164 

L318 certify, or remove Records to 
_ whom diretted. 1 BOP 
13. Original, iſſue only out of Chancery. 
.. 187 

14. What Omiſſion in an Elegit makes the 
Execution erroneous, 298 

= 


Ln Day and Waſte. 2, 125 
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4 AW BOOKS lately publiſh'd, Sold by ]. Worn, 


and B. Toyzy, in BErit-Yarp near Lincotn's-INNn. 


FOLIO. 


Tatutes at Large, fromM ignaCharta 

to the 3oth of K. Geo. 2. by John 
Cay, Eſq; continued to the 1oth of K. 
Geo. 3d, by Owen Ruffhead, Eſq; 
Printed on a Large Letter in 8 Volumes, 
dedicared to the Righc Honourable 


© Lord Mansficld, 1771. 


Cay's Abridgment of the Statutes, 2 
Vols. 

Abridgment of Caſes in Equity, 2 
Vols. 1756-1769. | 


Acherle) $ Bricannic Conſtitution, or | 


Funcamental form of Government 1n 
Britain. 

Bucon's New Abridgment of the 
Law, +5 Vols. 3d Ed. 1768. 


Comyns's Digeſt of the Laws of 


England, 5 Vols, 
Cunningham? s New and Complete 
Law Dictionary, 2 Vols. 2d Ed. 1771. 
Foltet's Crown Law. 1702. 
Hawkins Pleas of the Crown, 5th 
Edit. with Large Additions. 1771. 
Horſman's Precedents of Conveyan- 


_ cing, 2 Vole, 34 Edir. 1768. 


Lilly's Modern Entries, of Select 
Pleadings in the Courts of K. Bench, 
C. Pleas, and Exchequer. 

Shower's Caſes in Parhamenr, Reſol- 
ved and Adjudged, upon Petitions and 
Writs of Error, 3d Edit. 1740. 
Treatiſe, and Maxims of Equity, 2 


_ Parts, 


Warſon's Clergyman? $ Law, or the 


Complcte Incumbent, 4th Edit, 1747. 


Wood's Compleat Body of Convey- 
ancing, in Theory and Practice, 3 Vols. 
ad Em; 1970. 

Atkyng's (Curſiror Baron) Reports in 
Chancery in the Time of Lord Chan- 
cellor Hardwicke, 3 Vols.. 1765. 

Andrews's Reports in the King's 
Bench. 

- Burrow's Reports in the K. Bench, 
time of Lord Mansfield, 2 Vols. 2d 
Edit. 4291s 

Bunbury's Reports in the Court of 
Exchequer. 

Barnardiſton's Reports in K, Bench 
and Chancery, 3 Vois, . 

Carthew's Reports in the K. B: -nch, 
2d Edit, 1741. 

Freeman's Reports of Caſes in Law 
and Equity from 1670 to 1706. 

Fitzgibbon's Reports in the K. Bench, 
with ſome Special Caſes in the Courts of 
Chancery, Com. Pleas, and Exchequer. 

Gilbert's Reports, 2d Edition. 1742. 


| 


— 


| 
| 


Kelyng's (Sir John) Reports of divers 
Caſes | in Pleas of the Crown. | 

| Kelynge's (William) Rep. in Chan- 
cerv, K. Bench, 8&c. 2 Paris. 1764. 

| Modern Reports i in Law and Equity, 
12 Parts, 

© Ioſeley's Reports in Chancery, dy- 
ring the Time ot Lord Chancellor King. 

Plowden”s Commentaries or Reports, 
tranſlated into Englith, improved by 
many Marginal Notes, and References 
[Oo the Ancient and Modern Law Books, 
to which are added his Queries, with a 
Curious Print of the Author, 176:. 

Lord Raymond's Reports, 3 Vols, 3d 
Vol. ſold ſeparare, 

Strange's (Sir John) Reports in Chan- 
cery, K. Bench, C. Pleas, and Exche- 
quer, 2 Vols, os 

P. Williams's Reports in Chancery; | 
and of ſome Special Caſes in the K. 
Bench, 3 Vols. 3d Edir. 1768. 2 

Wilſon's (Serjeant) Reporcs in the K. 
Bench, and Com. Pleas, 2 Parts from 
the 161th of K. Geo. 2d. to the gth of 
his preſent Majeſty K. Geo, 3d. 1770. 

'Yelvertoiu's Reports of Special Cales 
in the K. Bench, tranſlated intro Engliſh. 

QU-AR-T O. 

Ancient Dialogue concerning the Ex- 
chequer, tranſlated from Maddox. N. B. 
This Book is very proper ro bind with 
the late Edition of Madox' 5 Exchequer, 
in 2 Vols. 

Bilackltone's Commentaries on the 
Laws of England, 4 Vols, 4th Edir. 

Burrow's Deciſions of the Court of 
King*>Bench upon SettlementCaſes, from 
the Death of Lord Raymond 1732, to 
the 2th of K., Geo, 2d. 1768, in 2 Parts. 

Burrington's Obſervations on the An- 
cient Statutes, 3d Edit. 1769. 

Fitzherbert's New Natura Brevium, 
by Sir Math, Hale, The Writs tran- | 


| lated by Mr. Serjeant Wilſon. 1755 


Heath*s Maxims and Rules of Plead- 
Ing, re-publiſhed with great Additions 
to every Title from the late Reports and 
Abridgments, by T. Cunningham, Eſq; 
I771. 

: North's Lives and Examinations, 2 
Vols. 

Pigott's Treatiſe of Common "Pa 
veries, a New Edition improved. 1770. 

Statutes at Large from Magna Cherta 
to the 10th of K, Geo. 3d. Incluſive, 
by Owen Ruffhead, Eiq; 10 Vols. 

Syſtem of Pleading. Including a 
Tranſlation of the Doctrina Placitandi. 


| 1771, 
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